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Law Beporta, Appeal Coaea, Houae of Lorda, aince 
1890 [1891] A. 0) • 

Attorney-General 

Acton'a Beporta, Pnze Cauaea, 2 vola , 1809 — 18^1 
Adolphna and Ellia'a BeportBp King*a Bench and 
Queen'a Bench^ 12 yols., 1834 — 1842 
Adam’a J uatioiary Beporto (Scotland), 1 803 — (current) 
Addama* Eocleaiaatioal Beporta, 3 yola , 1822 — 1826 
Adyocate-Gteneral 

Alcook and Napier's Beporta, Bing's Bench (Ireland), 

1 yol , 1813—1833 

Alcook'a Begiatry Cases ^Ireland), 1 yoL, 1832 — 1841 
A leyn’a Beporta, King's Bench, fol , 1 vol , 1646 — 1649 
Amoler'a Berorts, Chancery, 2 vola » 1725 — 1783 
Anderson's Sports, Common Pleas, fol , 2 parts in 
one vol , 1536 — 1605 

Andrews' Beporta, King's Bench, fol , 1 yoL, 1737— 
1740 

Anonymous 

Anstruther’s Beporta, Exoheauer, 3 yola , 1792 — 1797 
Law Bepcwts, Appeal Oaaoa, House of Lords, 15 yola , 
1875—1890 

Arkley’a Justiciary Bepoita (Scotland), 1 vol , 1846— 
1848 

Armstrong, Macartney, and Ogle's Civil and Criminal 
Beporta (Irelan^, 1840 — 1842 
Arnold’s Beports, Uoramon Pleas, 2 vola, 1838—1839 
Arnold and Hodges’ Beporta, Queen's Bench, 1 vol., 
1840—1841 

AspinairsMaiitune Law Oases, 1870— (current) 
Ashburner'a Principles of Eqmty, 1902 
Atkyns’ Beports, Chancery, 3 vols , 1736^1754 
Aylifle’s New Pandect of Boman Civil Law 
Ayliffe’s Pareigon June Canonioi Anglioam 

Bamewall and Adolphus' Beporta, King’s Bench, 

5 vols , 1830—1834 

Bamewall and Alderson's Beports, King's Bench, 

6 vols , 1817—1822 

Bamewall and Cresswell's Beports, Bang's Bench, 
10 vols , 1822—1830 

Best and Smith's Beports, Queen's Bench, 10 vols., 
1861—1870 
Bacon’s Abridgment 

Bail Court Cases (Lowndes and Maxwell), 1 vol., 
1852—1854 

BaiMon’s Select Oases in Chancery (Selden Society, 
VoLX.) 

Ball and Beatty’s BmortB, Chancery (Ireland), 

2 yoK,, 1807—1814 

Bimfariqi46y and Insolyenby Beports^ 2 yol|>, 1858— 
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Bmg (n 0 ) 
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Barron & Arnold’s Eleetum Oases, 1 toL, 1648 — 1646 
Barron & Austin’s Eleotiou Oases, 1 tqL, 1642 « 

Bamardiston*s Beports, Ghanoery, fol., 1 vol.^ 1740^ 
1741 

Baniardistofi’s Heporta, Song’s Benjih, fol., 2 to1s., 
1726—1734 

Barnes* Notes of Cases of Piachoe, (Common Fleas, 
1 vol j^l732— 1700 

Batty’s Koports, King’s Bench (Ireland), 1 rol , 1^16 
^ —1826 

Beatty’s Beports, CSianoery (Ireland), 1 Tol , 1813—^ 
1830 

Beavan'fi Beports, Bolls (Jourt, 36 vols , 1838 — 1866 
Beavan and Walford’s Bailway Faibamentary Oases, 
1 vol . 1846 

Beawes’s I^ex Mei catena 

Bellewe’s Gases Ump Bicbard 11 , King's Bench, 
1 vol 

T Bell's Grown Cases Beserved, 1 vol , 1868 — 1860 
B Bell's Decisions, Court of Session (Scotland), I vol , 
1790—1792 

B Boll's Decisions, Court of Session (Scotland), 
fol , 1 vol , 1794—1796 

S S Bell's Dictionary of Decisions, Coui t of Session 
(Scotland), 2 vols, 1608—1833 
S S Bell’s Scotch Appeals, House of Lords, 7 vols , 
1842—1860 

Belt’s Supplement to Yeeey Sen , CJhancer^, I vol , 
1746—1756 

Beuloe's (or Bendloe's) Benoits, King's Bench and 
Common Pleas, fol , 1 vol , 1616 — 1627 
Benloe and Daheou's Bepoits, Common Pleas, fol , 

1 vol, 1367—1579 

Bingham's Beports, Common Pleas, 10 vols , 1822 — 
1834 

Bingham's New Cases, Common Pleas, 6 vols , 1834 
—1840 

Bittlestou's Practice Cases m Chambers under the 
Judioatuie Acts, 1873 and 1876, 1 vol , 187o— 1876 
Bitt lesion *8 Beports in Chambers (Queen's Bench 
Division), 1 vol , 1883 — 1884 
Blackstone’s Commentaries 

Blackham, Dundas, and Osborne’s Beports, Praohoe 
and Nisi Pnus (Ireland), 1 vol , 1846—1848 
Bhgh's Beports, House of Lords, 4 vols., 1619 — 1821 
Bligh’s Beports, House of Lords, New Senes, 11 
vole , 1827—1837 

Bosanquet and Puller's Beports, Common Pleas, 
3 vols , 1796—1804 

Bosanquet and Fuller's New Beports, Common Fleas, 

2 vols , 1804—1807 

Braoton De Legibus et Cousuetudmibus Anglias 
Sir J Brooke's Abndgment 

W. Brown’s Chancery Beport[^4 vols , 1778 — 1794 
W G. Brooke’s Eodesiastical imports, Fnvy Council, 
1 voL, 1860—1872 

Sir B Brooke’s New Oases, 1 voL. 1616 — 1668 
J Brown’s Oases m Farliament, 8 vols., 1702—1800 
iL P. Biuwn’s Supplement to Monson's Ihotmuury 
of Decisions, CouH of Session (SooUand), 6 vols. 
NT.P Brown's Synopsis of Decisions, Court ol Sessms 
(Soottasid}, 4 vols., 1632—1827 
Brodenp and Bingham's Beports, Oommon Fleas, 

3 vola, 1819—1823 
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BrowuK 
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Back 

Buliit. 

Bunb 

Burr, 

Burr S C 

Bui roll 


Brodriok and Fremantle’s BcclesiaetiOal Beports» 
Privy Ooimoil, I volv 

Braun’s Justiciary BenorU (Sootlaud)^ 2 vols « 

1846 

Browning and Lushmgton’a Beports, Admiralty, 
1 vol , 186^—1866 

Browulow and Ooldesborough’a Beports, Common 
Pleas, 2 parts, 1669 — 1624 

Biuce’s Deoisions, Court of Session (Sootland), 17 U 
—1716 • 

Buchanan’s Bepoits, Court of Session and Justiciary 
(Sootland), 1806—1816 • 

Buck’s Cases m Bankruptov, 1 vol , 1816 — 1820 

Bulstrode’s Beports, Kinge Bench, fol , 3 parts in 
1 vol , 1610—1626 

Banbury's Beports, Exohequor, fol , I vol , 1 7 13— 1 74 1 

Burrow’s Bepoits, King’s Bench, 6 vols , 1766 — 1372 

Burrow’s Settlement Oases, King's Bench, 1 vol., 
1731—1776 

Buriell’s Bepoits, Admiralty, ed by Maisden, 1 vol , 
1648—1810 
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0 B 
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CCA 
O C Ct Ctis 

C L IL 
C P D 

0 &P 

Cab A El 

Cald Mag Oa^ 
Calth * 

Camp 

Caip Pat Cos 
Car A Kii 

Car & M 
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Garth 


Cary 

Cas in Oh 
Cas, Pract, K. B 
Gas Sett 

Gas temp Finch 
Oas, temp King 

Gas tempp Talb. 
i3h, (preceded by date) 


Oh. App 
Oh. D 
Gh* Hob* 


Ooiu t of Appeal 

Common Bench Reiiorts, 18 vols, 1846 — 1866 
Common Bench Beports, New Series, 20 vols , 1866— 
1866 

Court of Criminal Appeal 

CeuttalOiiiiiirial Couit Cases (Soasions Papors), 1834 
— (current) 

Common Law Bepoits, 3 vols , 1863 — 1866 
Law Beports, Common Pleas Division, 6 vols , 1876 
—1880 

Carrington and Payne's Bopoi ts, Nisi Piius, 9 vols , 
KS23-1841 

Cubab6 and Ellis's Beports, Queen's Bench Division, 

1 vol , 1882—1885 

Caldecott's Magistiates Cases, 1 vol , 1777 — 1780 
Calthiop's Citj of London Casos, King's Bouob, 1 vol , 
1009-1618 

Campbell's Bepoits, Nisi Piius, 4 vols, 1807 — 1816 
Carpinaol’s Patent Oases, 2 vols , 1602 — 18-12 
Carrington and Kir wan's Beports, Nisi Piius, 3 vols , 
1843—1853 

Carrington and Marshmau’s Be{>oit8, Nisi Pnus, 

1 vol , 1841— 1843 

Carter's Bepoits, Common Pleas, fol , 1 vol , 1664— 
1673 

Carthew’s Bepoi is. King's Bench, fol , 1 voL, 1687 — 
1700 ^ 

Caiy's Beports, Chancery, I vol 
Cam m Chancery, fol , 3 parts, 1600 — 1697 
Coses of Practice, King's Bench, 1 vol , 1665 — 1776 
Cases of Settlements and Eemovals, 1 vol , 1689 — 
1727 

Coses temp Finch, Chancery, fol , 1 voL, 1673 — 1680 
Select Oases temp^ King, O^noery, fol , 1 voL, 1724 
—1733 

Cases m Bi|uily temp Talbot, fol , I vol , 1730 — 1737 
Idaw Bep<^ts, Chancery Division, since 1890 (a 
[1891] I Oh.) 

Law Beports, Chancery Appeals, 10 vols., 1806—1876 
Imw Beporta, Ghanoery Division, 46 vols,, 1876 — 1890 
Chimbmier Bobmeon’a Beports, Adniiridty, 6 vohkt 
1798—1808 
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Char Pr Ous 
Char Cham Cua 
Chit 

01 A Fin 
OUy. 

Olif & Hick 

Chf &Steph 

Cockb & 1^0 AO 
<Oo Ent 
Co iDBt 

00 Litt 
C(P Hep 
Coll, 

Coll JuiiJ 
Oolles 
Colt 
Com, 

Com. Can 
Coin Dig 
Comb 

Con & Law 

Cooke & Al 

Cooke, Pr Oas 

Cooke, Pi Hog 

Coop, a 
Coop Pi Cas 

Coop liiough 

Coop temp Cott 

Corb A 1). 

Ooupei ^ 

Cowp 

Cox, O 0 
Cox & Aik 

Cox, Eq Oas 
Oox, M. & H 

01 A iT* ^ « 

Or. A M . 

I 

OrU-ftB. 

Or* ^ Ph* 

App. Bepi 

Osmir*»2X 


Ohailey^s New Praotioe Heporta, 3 toIb , 1873^1376 
Charley’s C^limber Caaes^ 1 vol., 1875 — 1876 
Clutty’s Practice Heports, King’s Bench, 2 vole , 
1770—1822 

Clark and Fmnelly’s Beports, Hnuse of Lords, 12 
vole , 1831—1846 

Clayton’s Hepoits and Pleas of Assises at Yorke, 

1 vol , 1031—1650 

Cliff Old and Hickaids* I^fOcus Standi Heports, 3 role , 
1873—1884 

Cbifoid and Stejihens* Locus Standi Heporta, 2 vols , 
1807—1872 

Cockbuni and Howe’s Election Cases, 1 vol , 1833 

Coke's Eutiios 

Coke's Institutes 

Coke on Littleton ( 1 Inst ) 

Coke's Hepoits, 13 pails, lo72 — 1616 
Collyei's Hoports, Ohanceiy, 2 vols , 1844 — 1810 
Collectanea J undica, 2 vols 
Collee’ Cases m Puiliament, 1 vol , 1697 — 1713 
Coltinaii’s Registiation Cases, 1 vol , 1879 — 1885 
Com j ns* J^epoits, King's Bench, Common Pie is, and 
Exchequer, fol , 2 vols , 1695 — 1740 
Coinmoioial Cases, 1895 — (current) 

OoTuyiis* Digest 

Combeibaon s Heports, King's Bench, fol , 1 vol , 
1085—1698 

Connor and Lawson's Hepoits, Chanceiy (Ireland), 

2 vols, lcS41— 1843 

Cooke and Alcock’s Hepoits, King's Bench (Iielard), 
1 vol, 1833— 1834 

Cooke’s Pittctice Hepoits, Common Plans, 1 vol , 
1706—1747 
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Maddox’s Beports, Chancery, 0 vols , 1815—1821 « 

Maddook and Geldart's Reports, Chiiiicery, 1 voL, 
1819—1822 (Vol. VI. of kLidd.) 

Madox’s Formnlaare AngUcanum 

Msdn’e History and Antiquities of fte Exchequer, 

2 vols, 

M a unli ig end Qxaugar’s Beports. Common Pleas 
7 vols., 


• « 



Xl 


Abbrctiations. 


Mac ft By (K. B ) 


Man & By (h c ) 
Msub. 


Max. L 0 

Marnh 

MaiT 

MbTSh. 

It Mayn. 


Milw 


Mod Hep 
Mol 

Moot 
Mont ^ A 

Mout & B 

Mont & Oh 

Mont D & De G 

Mont ^ M 

Moo POO 
Moo r 0 0 (N 8 ) 


Moo liid App, 
Moo & P 
Moo & S 
Mood 

Mood St R. 

Mood 0 0 
Moore (kb) 

Moore (a p.) 

Mor Diet 

Morr^ 

Moa 

* Murp* St Ha 
Mqrr 
My. St Or- 
Uy 


Manning and Ryland's BeportSa King’s Bench, 
5 vol8„ 1827—1830 

Manning and Byland's Magistrates’ Cases, 8 Yols , 
1827—1830 
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—1800 

Tothill's Transactions in Chancery, 1 vol , 1359 — 1G46 
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Part I. — Definition and Nature. 

Sr CT 1 — Tiejimhon * , •• 

1 Paitneiship is the relation which sulibistb Ijetween poisons fa) partneiship 
(airjiug on a business in coiimion with a view to profit (i;), 

(а) An ordinary partnership is an ns-^ociation composed of definite 

mdividnals, bound together by contract between themselvoH to continue 
(ominned for some joint object either during pleasure or during a limited 
time, and is essentially composed of the persons originally cntciing into the 
contract with one another v Andtrson (1880), 15 Oh D 247, C A , 

pet James, L J , at p 273) In this it differs from a company or association 
m whidi the members are constantly changing (tbia ) , and see title 
OoHPAKiES, Vol V , pp 12 et eeg, 44, 45 For a review of the authoiitte 
which define a partnership, see VooUy v Driver (1878), 6 Ch. D 468, 

Tfssed, M R , at pp 471 cf As to whether executors are partnertfj*^ 
see title Executofs \nd AdmiNistratobs, Vol XIV , p 314, Be Fuhei^ 
dk Sons, [1912] 2 K B 491 _ 

(б) Partnership Act, J890 (53 & 54 Vict c 39), s 1 This Act is merelfT^ ^ 
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PARTinBSHIP. 


'Sam 1. * other than those who conefotate a company, registered nnder tira 
Stdnltion. CompanieB Acts (c), or incorMrated by Statute, letters patent or 
royu charter, or working within the Stannaries (d). 

Sect. 2 . — Nature 


Eiientlalt ol 
putnershlp. 


Belntlon 

between 

pertnen 


BailneM 


Oharlteble 
A&d other 
MsocUtiona 


2 The above definition involves a contract between the partners 
to engage in a commercial business with a view to profit (c) As 
a rule, each fiartner contributes either property, skill, or labour, 
but this IS not essential A person who conti ibutes property without 
laboui, and has the rights of a partner, is usually termed a sleeping 
or dormant paitner. A sleeping partner may, however, contiibute 
nothing (/) 

The relation between partners is not that of debtor and creditor, 
unless and until the partnership accounts have been finally taken 
after dissolution and a balance has been ascertained to be owing 
from one to another (9) Nor are the partners, as such, tinstees 
for each olhei or for their firm (h) 

8 The existence of a business is essential, and for this purpose 
“ business ” includes every trade, occupation, 01 profession (t) In 
some professions, howevei, etiquette makes partnership impractic- 
able, for example, that of an English barrister (y) 

4 In the definitions of partneisbip the idea involved is that 
of joint operation for the sake of gai]i(/(), therefoie a society foi 
religious or charitable puiposes is not a jiartnership (f) 


declaratory (Brxtuh Hornet Asmranee Gorporaiton, Ltd v Paterion, [1902] 
2 Cli 404, per Fahwell, J , at p 410, and, wheie not mconsistent with 
the express piovisions of the Act, the rules of common law and equity in 
relation to partnership are still in force (Partnership Act, 1890 (63 & 64 
Viot 0 39), 8 46) 

(c) See title Companies, Vol V p 36 

(d) Poitneibhip Act, 1890 (63 &: 64 Vict 0 39), s 1 (2), and see title 
Companies, Vol V , pp 36, 662, 744, 761 

(e) “ 1 have always understood the definition of partnership to be a 
mutual partici^tioD m profit or loss ” (Gian v Beeeley (1835), 2 Bing 
(N c ) 108, per Tindal, C J , at p 112) But this cannot now be regarded 
as an exhaustive or authoritative definition 


(/) Pootep v Driver (1876), 6 Ch D 458, 472, 473 
(g) Htehardam v Bank of England (1838), 4 My & Cr 165, 171, 172. 
D« Taetet v 8hav (1818), 1 B & Aid 664 
(A) Ptddooke v Burl, [1804] 1 Ch 343 

(») Partnership Act, 1890 (63 Sc 64 Viot c 39i, s 46 “ To constitute a 

partnership the parties must have agreed to carry on buamess, or to share 

f iroflts m some way in common ” (Mollwo, Hareh Si Co y Court of Watdt 
1872), L R 4 P C 419, per Sir Montagu Smith, at p 436) 
rt) See title Babristeks, Vol II , p 370 As to FeUows of the Royal 
Oouefe of Physicians, see title Mssicinb and Phasmaot, Vol XX., p 310 
(i) B. V. Mobeon (1885), 16 Q B D 137, C C R , per Lord C 01 .EEIDOE, 
C J , at p 140 , and see p 6, poet 

(1) Instances of other associations for a common objeet which are not 
partnerships, properly so called, ate— dubs (TTue v Perpetual Trustee Co , 
[lg0#l A C 139, 149, P C , Fhmjfngy Sector (1836), 2 M dc W 172, 
* title Clubs, Vol IV , pp 406 et seo ) , trade protection 

(1863), 8 Exch 808 , Todd v EnUy (1841), 
' building and other benefit someties (Brounhe v. Bueeed 
(MwhSApp Cas 236; tee titles Buildinq SoGuans, Vol IIL, pp 361, 
362 , ItonfiLk SocixtiBS, Vol XV , p 121, note (o) ) These latter are 
runt partnecahva eitbr VlthiB the Partnership Act, 1890 (63 St 64 Viet 



Part L'-DsmiTtON and Natubk. 


A partattship not exist between the toosteee a deMl Idr «‘Ant> R' 
the benefit of oreditors and the debtor when the latter is eniplci!|ied 
to carry on the bosiness under the supervision of &e trustees <i«), . 
especially if the object of the arrangement is to wind up the 
busmesB, and not to continue it with a view tp future profits (n) crodttonk. & 

A ^ 

6 . The word “ firm ” is a short, collective name for the indi- 
viduals who constitute the paitners, and the namejunder which 
they trade is their firm name(o). It is not the name of a cor- 
poration , it 18 a short name for X , Y and Z carrying on business , 
in partnership (p) In English law, a firm is not a pnsona (q). 


Part il. — Considerations affecting the 
Question whether a Partnership Exists. 

Sect 1 — Co-oiLuetshp of PropeUy 

6. Co-ownerehip of any propeity does not, in itself, constitute c’o owner, 
a partnership between the co-owners, whethei they share any pi ofits 
arising from it or not(r) Whether co-ownors are also paitners is itiutinguiHbui. 
.V question of evidence The mode m which the property has been 
dealt with and divided and the way in which it and the proceeds 
and income thereof have been treated in tho books aie important 
Tersons who are only co-owners keep books on a totally different 
footing from those who are also partners (s) 

c 39), or the general acceptation of the tenn (Be Lead Oonwany^a Work" 
mAi*8 Fund Society, Lowes v Governor and Company for SmeUtng Down 
Lead with Pit and Sea Coal, [1904J 2 Ch 190, disapproving of the luisuHe 
of the term “ partncibhip ** m Lloyd v Louring (1802), 0 Vos 773 , Beau^ 
moni V Meredith (1814), 3 Ves IJ 180 , SiUer v Baines (1839), 0 Bing 
(h c ) 180) As to the nature of trade unions, see title Tuaue and 
Tkadb Unions 

(m) Prtee v Groom (1848), 2 Exch 642 

(n) Coates v Williams (1852), 7 Exoh 205, following t/unes v WhiWrend 
(1851), lie B 406 

(o) Partnership Act, 1890 (63 & 54 Vict c 30), s 4 , the firm name is a 

more expression, not a legal entity v [19101 1 K B 808, 

per Pabwfll, L J , at p 889 , cited with approyai, B v Hdden, [1912J I 
k B 483, OCA) 

(p) Be Smitht Fleming di Go , Ex parte Harding (1879), 12 Ch D 657, 

667, C A 

(q) Be Sawers, Ex parte Blain (1879), 12 Oh D 522. C A , per James, 

L J , at p 533, Be Vaglutno AnthraoUe CoUiertes, Ltd (1910), 79 L J 
(c*H ) 769, compare ^ Shand, Ex parte Corbett (1880), 14 Ch 1) 122, 120, 

A In Sootiaud a firm is a legal person distinct from the partners 
of which it IS composed (Partnersmp Act, 1890 (53 & 54 Viot o 39), 
s 4(2), Bell’s Pnuciples of the Law of Scotland, s 357) As to proceed 
uigs by and against paitnem m the firm name, see p 38, post 

(r) Partnei'&ip Act, 1890 (53 & 54 Viot c 39), s 2 ( 1) As to oo-owner* 
ship generally, see title Pxrsokai. PnoEBBxr Co-owaers of a nicehorse, 
who 3iare equally the expenses of keeping, trammg, and running it, are not 
neoeaaarily partners as regards the horse, althoii^h there may be a partner- 
ship between them ui the business of running it lor profit {French v Stynm 
(l^7>,2C B (M 8 )357, 366, compare Qreenv Brq)^«{i 848),6 Hare, 39o). 

{$) kcHtiuin. Staton r Ltslrr (1800), 62 L T, 200, C A 
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7. Go-owners of land, who merely share the expmses of 
management and divide the income aneing from their land in 
speci&d shares, are not thereby constitated partners Nor is it a 
partnership if two co-owners agree that one shall manage, and 
provide funds for the repair of, a house, and that the net rent 
shall be divided between them equally (() 

But if co-owners use their land or other property for the 
purpose of carrying on any business, they are paitners as regards 
the hubinesB (n), and pnmd fane also as regards the property 
employed (v), though not necessarily so as regards the latter (a). 
Thus, if land is bought by two persons with the object of improving 
and selling it in building lots, there may be a partnership lietween 
them us regards the land (h ) , and a third person (for example, a 
surveyor) who contributes skill and labour, but neither land nor 
money, may, if he is entitled to share in the profits, be a partner 
with them, especially if he shares losses as well as piohts (c) To 
constitute a partnership the projieity of the co-owners must be 
employed foi some jmrpose which pioduces a return in the shape of 
profits or which adds to its value (rf) 

8 If two or more persons agico that each shall buy or provide 
his own goods and expoit them for sale as a joint adventiue, 
dividing tiie piofits of the tiansaction in specified shares, there is 
no partnership as regaids tlie separate parcel of goods provided by 
each, until they are brought into the common stock (r) Con- 
versely, if the paitieH aie jointly concerned in the purchase, they 
are notpaitneis unless they are also jointly concerned m the future 
sale ( / ) But wlioie they agiee to embaik in a joint adventure for 

(t) PariuersLip Act, 1890 (53 & 54 Vict o 39), s 2 (2) , and see pp 52, 
53, post As to CO owners of land generally, see title Real .Pbopertt and 

OUATTFLS RFAL 

(u) Ihus, the woiLiug of a colliery of wLioli the owners are tenants in 
common ooiistitutos a partnership oetweeu them as regards the business 
of the (olliery {Jefferys v Smith (1820), 1 Jac W 298, Fcreday v 
WighiMich (1829), 1 Russ AM 45, County of Gloucester Bank v Rudry 
Merthyr Steam and House Coal Colliery Co , [1896] 1 Ch 629, 637, C A j 
As to the lespcftnc nghts of co owneis of mines, see title Mines, 
MinEKAIS, AM) Qou'iviLS, VoJ XX , pp 611, 626, 526, 638 

(r) FoMiU-t i lliilc (1798), 3 Ves 096 , (1800) 6 Ves 308, 309 (if a partner- 
ship m a ioJJi(>iy foiuid to exHt, the pi operty necessary for the purposes 
of that paitnei^hip is, by operation of law, held for the purposes of the 
partnci^nip [ibid)) airier % Waterei (1873), L. R 16 Eq 402, Syera 
V Syers (1876), 1 App Cas 174, Dafnee v Games {IB19), 12 Ch D 813, 
and see pp 62, 63, post 

{a) Crnushaif \ Manic (i818), 1 Swan 496, 618, French v Stynng 
(1867), 2r IJ (\ s ) 367, Meyer t Shai'pe (1813), 5 Taunt 74, Davis 
y IhPis [1894] 1 Ch 393 

(b) Jme V ilamxlian (1846), 6 Hare, 369, 393, Darby y Darby (1866), 
3 Drew 493 , ReHullon, Ilultan \ Lister (1890), 62 L 1 ’ 200, C A , and 
see title Compamfs, Vol V , p 68 

(e) Mooie v Davi* (1879), 11 Ch D 261, 263 

id) Kay \ Johnt^ion (1866), 21 Beav 536, 537 , compare Re Leslie, 
Leslie \ I^rench (1883), 23 Ch D 652, Lewh v Diokeson (1883), 12 
Qi B- 1) 194, afTinned (18811), 16 Q B. D 60, C A , Robinson y Ashton, 
Ashiou V Robinson (1876), L R 20 £q 25, and see p 4, ante 

t4) SamBev (1792), 4 Term Rep 720,726, Heap r Dobson 

■ (1863), 14 C B. (n s ) 460 

(/) Cboper Eyte (1788), 1 Sj' B1 37, pei I^rd LouGHBORouGn P.J, 
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Part II.—Cossw^urioitB Awncfrim Quksjior of PABTsmamf.^ 

(he purohase and sale of goods, (here is a partnership as vtgards flsor. 1. 
all (he goods boagh( in parsoance of the agre«nent, and eaoh iff <hNnn(n- 
hable for the price of the goods boogh( by (he others (/i), and, JMJS* 
if goods bought for a joint adventure by (to persons aio wholly 
paid for by one of them, while the otW eontiibntes skill and 
labour in return for a share of the profits, there may be a partner- 
ship between them of such a nature that the goods are partnership 
property (h). 

9. On the othei band, persons may be paitners, either generallj» ruitnoBhip 
or in some particular business oi isolated transaction, although without jofat 
all or part of the property used foi the purposes of such business "P 
tiansaction may not be the subject of joint owneiship, but may 
belong to some oi one of them individually (t) 

Sect 2 . — Shaniui Gross Returns. 

10 Pei sons who share the gross returns of a business or Reonptot 
adventure are not neeessaiily partneis, whether the propoity 
pioducing such letuiiis belongs to all, oi some, oi only one of 
them(l) Receipt of a share of gross returns, as distinguished /unAviJenM 
from receipt of a shaie of piohts, is not even pnimi fade evidence pnn 
of partnership (f) 

Thus, if one of two joint owners of a ship takes the exclusive 
nianageraent of it, beaimg all the expenses, and pays one-third 
of the gross eainings to the othei joint owner, the joint owners aie 

at p 49 (where the propeity purchased was to bo divided \n eveno), 

(ompare lloare v Dawes (1780), 1 Doug (k b ) 371 , Gtltson v Lupton 
(1832), 9 Bing 297 

(g) Govthwaite t Durlworth (1810), 12 East, 421 , Lowe v Dixon (1885), 

]% Q B D 455 Where a sole patentee and a capitalist who supplied 
the necessarj^ luuds worked a patent in partnership for four yoais ana were 
advcitised as joint patentees, the patent was held to have become partner 
hliip propel ty {Kenny's Patent ButtonhoUnng Co v Somervell (1878), 2(1 
W R 786) 

(A) Held V FlolUnshed (1825), 7 Dow Ry (K b 1 444, Alexa/nder v, 
loung (1884), I T L R 145 

(t) Thus, wheie two persons earned on the business of running a stage 
roach, or a stage waggon, eatdi supplying lus own horses for part Of the 
loumey and dividing the profits accoiding to the mileage worked by then 
teams, they were held to be partners (Fromoni v Couvland (1824), 2 Bing 
170 , BusbeU V Austwwk (1820), 1 Sim 52) ln,the first else alt the farcM 
wore received by one partner, who accounted to the other , lu the latter 
case each received the fares earned in his distiict and accuuntrd to theotbei, 
but there was no partnership as regards the horses , and therefore one 
iiartner was not liable for goods supplied to the other for the use of the 
torses which were his separate property , and see Baiton v lianson (1809), 

2 Taunt 49 , compaie Wilson v Whitehead (1842), 10 M & VV 603 , 

Osborne v Jullwn (1856), 3 Drew 696, Moote v Davis (1879), J1 Ch D 
261, 265 , and see, further, the cases cited at p 63, post 

{k) Partnership Act, 1890 (63 & 54 Vict c 39), s 2 (2) “ The authonties 

clearly show that two people merely receivtug payment out of the gross 
profits of a business does not make a partnership between them, even as 
against the world *’ {Lyon v Knowles (1863), 3 B & b 656, per CnoMi 
TOM, J , at p 664 , affirmed (1864), 6 B. & S 751, Ex Ch ) 

(1) Compare Partnership Act, 1890 (53 & 64 Vict c 39), s 2 (3) ; pp S, 9, 
post As to the effect of assoeiation of promoters of a company^ see title 
Companies, Vol V , p 68 
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IsoT f not partners (m), and if a ship belongs to one person and is worked 
Jtttaring by another who receives half the gross earnings, these persons are 
Gross not partners (n) In the former case the share of earnings paid to 
Be^^s 0Q0 owner represents rent for bis share of the- ship ; in idle latter 
the share paid to the manager represents wages for his work 
Even where the expenses are jointly borne, the same role seems to 
apply (o) 

Bo the owher of a theatre who pays certam outgoings and 
receives half the gross receipts of public performances given by 
' the occupier is not a partner , at any rate, if the management is in 
the bands of the occupier (p). 


Cflisring 
profits not 
tionolusivc 


Sect S — Sharing Piqftts, 

11 The fact that a person receives a share of the net profits, 
01 a payment contingent on, or varying with, the net profits, pur- 
suant to some arrangement with the owner or owners of a business, 
does not, of itself, make him a partner in such business (g) The 


(m) Bumard v Aaron (1862), 31 L J (c P ) 334 As to the ownership 
of ships generally, see title SrappiNG and Navigation 

Bryv Boswell (1808), 1 Camp 326; compare JVtshv Small (1808), 
1 Camp 330, n (where a share of profits was held to represent rent for 
pasturage of cattle) In both cases, if the net profits had been shared, the 
parties would have been partners 

(o) French v Siynnq (1867), 2 C B (N 8 ) 367, where two jomt owners 

of a racehorse shared the gross winnings, the horse being kept, trained and 
run by one only , and see note (r), p 5, ante ' 

(p) Lyon V Knowles (1863), 3 B & 8 666 , affirmed (1864), 6 B & S 
761. Ex Ch 

(g) Partnership Act, 1800 (63 54 Yict c 39), s 2 (3) This enactment, 

which repeals but substantially re-enacts the Partnership Amendment Aot, 
1866 (28 &; 20 Vict c 86), commonly called '' BoviU's Act,” declares ahd 
settles the law acooiding to the principles laid down in Cqx y Hickman 
(1860), 8 H L Cas 268, overruling IFafif/k v 6Vm;er (1793), 2 Hy B1 235, 
in which it was held (following (Trow v Smith (1776), 2 Wm B1 998 , Ooope 
V Eyre (1788), 1 Hy B1 37), os also in Ex parte Langdale (1811), 18 Yes 
300, Gheav v. Oramond (1821), 4 B & Aid 663 , Euppell v Boherts and 
Dempsey (1834), 4 Nev & M (K B ) 31 , and other cases, that the receipt 
of a share of profits ipso facto constituted the recipient a partner, even when 
all the loss was borne by the other party The ground of these old decisions 
was that ” by taking a port of the profits he takes from the creditors a part 
of that fund which is the proper seounty to them for the payment of 
thoir debts ” (Waugh v Carver, supra, at p 247 , Grace v Smith, supra, 
at p 1000) Ilie rule was apphed although there was no common stock 
(Ex parte Hodgkinson (1815), 19 Yes 291), and notwithstandmg an express 
stipulation n^aMving the usual incidents of partnership (Barry v Besham 
(1846), 3 G* B 641) On this ground transactions which would ot^er* 
wise have been mvaJid under tue laws agamst usury were frequently 
suppoj^ted as partnerships (Gilpin r* Enderhy (1822), 5 B* dc Aid. 964, 
Fsriday v Uomem (1821), Jao 144), compare BUxam v PeU (1776), 
cited in Grace v Smilh, supra, at p 969 Where losses were also diaied, 
th^resun^tion of partnership was stronger {Nodkss v Barlow (1872), 26 
Zi* A 136, Ex Ch ) But the prmoiple adopted m some of the earlier oases 
^^^etpecially v Carver, supra — ^that, whatever the intention, a 

nart&ipation in net profits was, in law, such cogent evidenoe of partaenl^p 
that a presumption arose anffioient to estabmh, as regards tmrd parties, 
that raat4^ unless lobutted by other oircum8taiioes,**Is too artificial, for 
tt«tak64 alia term id the contract only and at once Toises a presumption 
, upon it, wliereaa the Y,ho]a scope of tne agreement and all its terms oii^i 
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question u whether &e bosioesB is oonduoted on behatf of Idif % 

^rsoQ sought to be idiarged as a partner. Beoeipt of profits it 
BtiU an important element, but it is not decisive (r). The terms of 
the arrangement between the parties must iMfiurly considered as a 
whole, and it the receipt of profits is only one of sneh terms it is 
not oonelusive, and the court will give effect to the entire arrange- 
ment (o). , v,- 

But ue receipt of a share of profits, or of an income fixed by Shaimg 
reference to profits, is pnmd facte evidence of partnership (i>) , and, . 
if it 18 the only circnmstaiioe from which the intention of the parties 
can be inferred, they are partners (e) pwuienhip. 

12 If losses as well as profits are shared, the presumption of Sharing 
partnership is stronger (d)> end this is so although the agreement 
may stipulate that each party shall bear only an aliquot share of 
loss (e) But the fact that losses are shaied is not conclusive as to 
the existence of a partnership (/) 

There is no joint ownership, and no partnership, where each of 
several joint adventuiers supplies a separate parcel of goods which 

to be looked at before any presumption of intention can properly be made 
AtM” (MoUwo, Mareh a do v Court 0 / Wards (1872), L K 4P C 419, 
per Sir Montaou Smith, at p 433) “ They had no miention to beoome 

partners, and as the law now stands a partnership oannot be oonstitutod 
without such on intention ” {Sutton A Oo v Qrey, [1894] 1 Q B 285, 

C A , per Lord Esobb, M B , at p 286) , see also KeUy'a Dtreetonoe, Lid. 

T Oawn and Lloyde, [1901] 1 Ch 374 , affirmed, [1902] 1 Ch 631, C A 
(author and printer) 

(r) The test is “ whether it is suoh a partioipation in profits as to con- 
stitute the relationship of principal and agent oetwoen the person taking 
the profits and those actually carrying on the busmoss ” (BuUen v Shara 
(1,865), L B 1C P 86, Ex Ch , per Blaokbubn, J , at p 112 , see also Re 
hngltsh and Jmh Okuroh and Vnweretty Aaeuranoe Society (No 2) (1863), 1 
Hem Set! 8». Ooxv ificifcman (1800), 8 H L Cos 268,304,312. Holme 

V Hammond (1872).L B 7 Exoh 218, Shawv Galt (1864), 16 I C L B 
157, 375, K^haw v Jukee (1863), 3 B & S 847) 

(a) Davie y Dame, [1894] 1 Ch 303 “ The whole question to consider 

IS — ^what, on the oontraot between the parties, are tiie ri^ts which that 
contract has, enter ee, given to one as against the othec ” Walker v Hireoh 
(1884), 27 Ch D 460, C A , questiomng Paweey v Armdrong (1881), IS 
t'h D 698) , see Walker v Ilirech, eupra, per Cottov, L J , at p ^470, 
dissenting from the proposition laid down by Kat, J , in Paweey v 
Armstrong, eupra, "that if there was an agreement to share profits and 
losses, whatever the intention of the parties, os expressed in the agreement, 
might be, that of necessity imposed upon them the position of partners ’’ 
wim the oonsequential rights of partners , “ the question is what is the true 
qpustniotion of the dooument, aud what are the rights ansing from it " 

\dnd , per Limolet, L ,1 , at p 472) , see also Badeley v Uoneohdated 
Bank (1888), 38 Ch D 238, 258, 263, C A , B« Young, Ex parte Jones, 

[1896] 8 Q B 484; Boee v Porkyns (1875), LB 20 Eq 331, White A 
Oo V Ohwekyard (1887), 3 T L B 428 , London Ftnanoud Aeeoeialwn 

V Kdk (1884). 28 Ch. D 107. 143 

(b) Partnerahip Act. 1890 (63 & 54 Vict c 89), s 2 (3) 

( 0 ) Davu V Dame, eupra. . _ . , 

(d) Jfoakee v BaHow (1872), 26 L T 136, Ex Ch ; Brell v Beckwith 
(1858), 28 L J (OH ) 130, Oreen r Beeeley (1835), 2 Bing (h o ) 108 

(e) Brown v TaoeeaU (1840), 8 K 5e w 119 , Uolnroy v. Hargroee 

(1887), 15 W B 777 . ^ ^ . 

(/) Wedkerv Siredi, eupra , see also Button Ado, w Grey, eupra, and 
oee note {a), tupra. 
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are to be sold, and the profits are divided rateably among tli6m($i) ; 
nor where one person buys and pays for the goods and the profit 
or loss IS to be shared by hunself and another (h). 

18 A person is not constituted a partner in a business by 
reason only of the receipt by way of annuity or otherwise of a 
share of piofita as purchase-money for the goodwill, or share of 
goodwill, of a business formerly belonging wholly or partly to 
him (t) , or by reason only of the receipt by way of annmty of a 
'portion of the profits of a business foimerly belonging to the 
recipient’s deceased husband or father (A;) 

14 A contract for the remuneration of a servant or agent by a 
share of profits of a business does not, of itself, make him a partner(i) 


(a) Heap v Dobson (1863), 15 0 B (k s ) 460 , see p 6, ante 

{h) Alfaro V De la Torre (1876), 24 W R 610, aistinguish Bevl v 
Eolhnshead (1825), 4 B & C 867 (where both parties were interested both 
in the purchase and sale, though one found all the money and the other gave 
his time and skill) To constitute a partnership the parties “ must be 
jointly interested in the purchase and also jointly interested in the future 
sale” (Hoare v Dawes (1780), 1 Doug (K B ) 371 , compare Oibson v 
Lupton (1832), 9 Bing 297 , Goope v Eyre (1788), 1 Hy B1 37) 

(t) Partnership Act, 1890 (53 & 54 Viot c 39), s 2 (3) (e), re-enaoting 
the Partnership Amendment Act, 1865 (28 & 29 Vict o 86), s 4 , see 
EawlcaleyY Ottfram, [1892] 3 Ch 369, C A (where the vendors were entitled 
to receive a share of pioftts in respect of purchase money left in the business, 
but the agreement as a whole was inconsistent with the inference that the 
purchasers were carrying on the business on behalf of themselves and the 
vendors) “The true test of whether a partnership was intended is this 
whether there was a joint business, or whether the parties were intending 
to carry on the business as the agents of each other “ (ihid , per Lopes, L J , 
at p 377), compare OMUy v Boorman (1890), 7 T L R 43 It was 
formerly hold that a partner who had retired, reserving an annuity varying 
with the profits, had not ceased to be a partner (Be Colbeclc Co , Ex parte 
Wilson, Ex parte Todd (1817), Buck, 48) If the agreement does not 
state that the annuity is to be paid out of profits, the vendor may prove 
m the bankruptcy of the puichaser, m competition with other credRors, 
for the capitalised value of the annuity (Be Oteve, Ex parte Shaw (1899). 
80 L T 737, A ) r \ 

[k] Partnership Act, 1890 (53 & 64 Vict c 39), s 2 (3) (c), re enacting 
the ^rfrtnership Amendment Act, 1866 (28 & 29 Vict c 86), s 3 . Jones, 
Ex parte Earper (1857), 1 De G & J 180, C A 

(l) Partnership Act, 1890 (53 & 54 Vict c 39), s 2 (3) (b), re-enacting 

the Partnersh-p Amendment Act, 1865 (28 29 Vict o 86), s 2 , and 

see Pott V Eyton (1846), 3 C B 32 , Andrews v Pugh (1854), 24 L J, (CH ) 
68 , Walker y Hxrsch (1884), 27 Ch D 460, C A , disapproving of Pamey 
V Armstiong (1881), 18 Ch D 698 , Be EUtm, Ex parte EuMn (1850), 3 
De G & Sm 662 , title Master and Servant, Vol XX , p 68 The receipt 
of a share of profits as remuneration for services had, m several old cases, 
been held to make the leciment a partner with all the consequent rights 
and liaijilities {Be Blenkvn, Ex parte Dighy (1836), 1 Deac 341 , Ex parte 
EodgUnson (1816). 19 Ves 291, KaUeh v Schenk (1849), 13 Jur 068) 
This was especially the cose wheie the circumstances pointed to a lomt 
^venture (Commrd v Paye (1800), Por 1 , Smith v sfterwood (1846), 10 
Jur 214) But if the agreement for a share of profits was merely a 
mode of oalculatmg wages, it was not held to constitute a partnerrtun 

^ ^ ^ ^ Wortley (1851), 2 Den 333) The true 

eiitmoU was whether the servant looked to the general credit of his 
mteter, $t alwed the jprofits of the trade with hun^ % e , took a shaie of 
profits AS seeh (Badehye v Rv^worHh (1864), 33 Beav 484) 
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a 


Thus a l»roker(ia) or other agent (n), or a clerk or 8ervaiit(0)« SaoTta 

who receives a shaie of profits, or a peilodioal payment measttrad iHutfilW 

by profits, by way of remuneration instead of a fijied oommw- 

felon or salary, irf not necessarily a paitner , although he may 

have an option to become a partner, and may do acts which 

either a paitner or manager might do(p). But if he also bears 

losses he may be a partner (q) 

If his agreement gives him rights usually given to a partner or Paptnetdilti 
contains provisions applicable to a partner, for example, that h^ Hghu impfy 
shall not pledge his co-adventurer’s credit, the inference of partner- 
ship IS conclusive (i). . 

16 The receipt bj a person of a debt or othei liquidated Recnsiptor 
amount, by instalments or otherwise, out of the profits of a business .debt outttf 
does not of itself make him a partner («) 

16 The advance of money by way of loan to a person engaged simro of 
111 or about to engage m business on tbe toims that the lender shall profits u 
receive a rate of interest, vaiying with piofits, or a share of pioflts 
instead of such inteiest, does not of itself make tho lender a paitner, 
if the loan is made pursuant to a contract in wilting signed by or 
on behalf of all the parties thereto (0 It is immatei lal whether 


(m) Beniamin v Potieus (1796), 2 Ily B1 690, explained in Re Nevtll^ 
Ex parte White (1871), 6 Ch App 397, per Mellish, L J , at pp 404, 
406 

(n) Meyer Y S'/mrpe (1813), 6 Taunt 74, Stocker v Brookelbank 

3 Mac G 250 

(o) B V Holme (1811), 2 Low G C 250, BuinsU v Hunt (1841), 5 
Jut 650 , Edmundson v Thompson (1861), 31 L J (ex ) 207 

ip) Re Closson, Ex parte Hams (1845), Do G 106, Edmundson v 
I'hompeonf supra The distinction formerly drawn between a payment out 
of prodts and a payment measured by profits {Ex parte Hamper (1811), 17 
Ves 403, 404, Ilamngton v Churchward (1860), 6 Jur (K s ) 576) was 
disapproved of m BuUcn v Sharp (1865), L R 1 C P 86, Ex Ch , by 
ISuaMWELL, B , at p 126 

(o) Smithy Ifatson (1824), 2 B Ac C 401, Beid v Hollmshead (1825), 

4 B 4z; C 867 , eonipaie Walker v Hirsch (1884), 27 GU D 460, C A 

(r) Moore v Davis (1879), 11 Ch D 261 , Pole v 1 ^ask (1863), 9 Jur 

(N 8 ) 829 Where the vendor of a medical practice received a lump sum 
for the goodwill and a sliare of the first year’s profits after the sale, aunng 
uhich ho was to mtrodiice tbe purchaser to his patients, he was not a 
partner , the share ot piofits was a form of remuneration, (Rawhnson v 
Clarke (1846), 16 M & W 292, 302, Ex Ch ) . 

(s) Partnership Act, 1890 (53 54 Viot c 39), s 2 (3) (a) This clause 

extends the law to s^reements not touched by the Partnership Amendment 
Act, 1865 (28 & 20 Vict c 86) 

(f) Partnership Act, 1890 (53 54 Vict o 39), s 2 (3) (d) , Be Young, 

hx parte Jones, [1890] 2 Q B 484 , Re Howard, Ex parte Tennant (1877), 
6 Cm D. 303, Q A , Re Whittaker, Ex parte Macmillan (1871), 24 L T 
1 43 A person who agreed to pay to a busmess firm money to be used 
in buying goods for the business in consideration of a fixed rate of 
interest and a share of the profits of a specified branch of tho business was 
held not to be a partner (If^er V So/iocAer (1878), 38 L T 07) But such 
an agreement may constitute a breach of a covenant bv the lender with his 
partners not to engage dheotly or indirectly in any other busmess {Cooper 
V Pa§e (1876), 34 L T 90) It has been sugg^ted that if there is no agree- 
ment m wntmg the intending lender musFbe regarded as a partner {Re 
PoTtf Bx parte Schofield, [1897] 2 Q B 496, C A ,per A L L at 

p 501) But this didtm biis not yet received authoritative confirmation 
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the amotint payable as interest increases or decreases, or whether a 
mftTiTniiTn rate IS fixed which is liable only to decrease in pro* 
portion to the profits, if the agreement to that effect is clear («) 
But if it IS vague and anmtelligible it maybe void for nneertainfy, 
in which case the lender can prove as an ordmary creditor (v). 

The fact that the lender has an option to become a partner («) 
or to lequua his nominee to he taken into partnership within a 
specified period does not make him a paitner(a) 

But if, on the true construction of the agreement, the real relation- 
ship between the paities is not pmely and bond fide that of debtor 
and creditor, the effect of an advance m consideration of a sharo of 
profits may easily be to place the intending lender m the position 
of a partner with all its consequences and liabilities (h), even though 
this may not be the mtention of the parties and though the agree- 
ment may contam an express declaration to the contrary (c) If 
the agreement gives the supposed lendei the rights and privileges 
of a partnei (d), no device or contiivance will enable him to escape 
the liabilities of a partner (c) If he is not a partnei, he is merely 
a Cl editor whose rights are limited by statute (/) A lender may, 
howevei, stipulate for laige powers, some of which might be con- 
sistent with the position either of a creditor or a sleeping partner , 
and, if such powers are leasonably necessary foi the protection 
of his interest as a lender, they will not be held to make him a 
partnei (g) 

17 A lender who leceives a rate of interest varying with the 
piohts of a business, or a share of the profit of a busmess carried 
on by the borrowei, cannot prove in competition with trade or 
other creditor 8 for valuable considei ation in the banhiuptcy of the 


Ab to the uec(«sity for the agreement to be in writmg, see title Dssds 
AND Otheh Instruments, Vol X , p 420 

(u) Be Vtnee, Ex j>arte TrmUe in Bankniv^, [1892] 1 Q 687 

(v) Be Vince, Ex parts Baxter, [1892] 2 Q B 478, C A , compare Be Fart, 
Ex parte Schofield, [1897] 2 Q B 496, C A As to the position of the 
leuacr m the bankruptcy of the borrower, see title Bankbuftct and 
InsoI-venct, Vol II , p 223 

(x) Be Vanderplank, Ex parte Turquand {IBil), 2 Mont D 6c De 6« 339. 

(a) Be Hams, Ex parte Uavu (18o3), 4 De G J & Sm 523 

(h) Sye^B V Syers (1876), I App Cas 174 

(c) Be Megevand, Ex parts DeihaaBe (1878), 7 Ch D 511, 0 A 

(d) Badeley v Consolidated Bank (1888), 38 ^ D 238, C A , Debenham 
T Ph*a%p$ (1887), 3 T L B 612 

(e) “If A partnenhip in fact exists, a oommaoity of interest m the 
adventuie being earned on m fact, . no verbal equvalent for tiie 
ordmary phrases of profit uid loss, no mdireot expedient for enfuT wiiig 
oontiOl over the adventure wiU prevent the substanoe and reahty of the 
transaction from being adjndmd to be a partnership ” (Adam v ITaw- 
InggtHf (1888), 13 App Cas 308, per Lord Halsbcbt, LC, at p. 316, 
and see Poo% v Drtver (1876), 6 Cih D 468), compare OourUiuw r 
Weipitafi (1864), 16 C B (M. 8 ) 110, JBe Megmmd, Sx parte DMaeee, 
etipm, Frowie v. WtOiama (1886), 66 L J (q a.) 6z, Stewart ▼ 
BoehetMn (1903), 6 F (Qt. of Sees ) 16 

(/) Howard, Sx patfe Tmnant (1877), 6 Ch D SOS, C A ; XeSg ▼- 
ffeoKattlSSO). 49 L J (CH ) 383. Aktu Botaget Iggeewade Bruk T. F«n 

Dadekmimn 3 t. l r 617. c a " 

(g) BiSort V* IT At«fieTowj(]iS9S), 64 L J (q B ) 170 
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honm^ih), whether the egreemeut is wdtten or 0 Ttd(%^> 
creditors to whom he is postponed are those at the date of ifte 
insolvency, not of the loan(;) Accordingly* the lender cannot 
prove pan pasm with other creditors by virtue of a pretended repay- 
ment and new advance or by any other device to evade the 
statute (Ar) But if the loan is lepaid, and a new advance bond jfide 
made on different terms, or if fuither advances, are made on 
different terms* the lender may be m a position to prove paiipausu 
with other creditors ( 7 ). If the lender takes a security by way* 
of mortgage* he has the ordinary rights of a secured creditor, and 
may retain (0 or foreclose (m) his security 

18 A seller of the goodwill of a business in consideration of 
a share of profits cannot prove in the bankruptcy of the buyer in 
competition with the creditors for value (n) 

Sect. 4. — Holding out as Paitners 

19 A person who lepresents himself, or knowingly suffeis 
himself to be represented* as a paitner is liable, as if be were 
actually a partner, to anyone who has, on the faith of such repre- 
sentation* given ciedit to the firm(o), but the liability does not 
appear to extend to torts (p) He is estopped from denying the truth 
of such representation* and is therefore subject to the same liabilities 
as if he weie* in fact, a partner ( 7 )* although he contiihutes neither 


{h) Partneraliip Act* 1890 (53 64 Viot c 39), s 3* Bubstantially 

re enacting the rartnership Amendment Act, 1805 (28 29 Viet 0 80), 

8 5 , see Ke Mason, Ex parts Bing, [1899] 1 Q B 810 (where the loan to 
a firm was oontinu^ to the surviving partner) 

(i) Be Fort, Ex parte Schofield, [1897] 2 Q B 496. C. A 
• ( ;) Be Tew, Ex parte Mills (1873), 8 Ch App 669 
{fc) Be Hildisheimf Ex parte the Trustee, [1893] 2 Q B 367, C A * Bs 
Qrason, Ex farte Taylor (1870), 12 Ch D 300, Q A , Be Stone (1880), 83 
Ch D 641 , Be Mason, Ex parte Bing, supra 
(i) Be Lonergan, Ex parte Shell (1877), 4 Ch D 789, C A , ovemiJing 
Be Bamsdon, Ex parte Macarthur (1871). 40 L J (BC\ ) 80 

(m) Badeley v Consolidated Bank (1888), 38 Ch D ‘^38, C A. 

(n) Partnership Act, 1890 (53 & 54 Vict 0 39), 6^ 3 

(o) Ibtd , 8 14 (1) “There can be no doubt that persons Aav be 

partners towards the world and yet not be partners as between them- 
selves ** {Be Stanton Iron Co (1855), 21 Beav 104, per UotfiLLT, M R « at 
p 169* see also Waugh v Carver (1793), 2 I}y B1 235, *240* Jacobsen 
V ffennefrsnttts (1714), 6 Bto Pari Cas 482, Mulfordv QHMn I 

F 06 P 146) Each partner is the agent of the others to make contracts 
on behalf of the firm * therefore the members of the firm are deemed the 
agents of a person who holds himself out as a partner {BeyneU v LewiSp 
^yldr Bop%fns(1840), 15M 06 W 617, 627) ^ ^ 

ip) Smith V BoOev, [1891] 2 Q B 403. C A * disapproving of SUihlesv 
Bhsu (1826), 1 C & P 014, as reported, and see title Tort As to the 
ordmary habihty of partners for torts, see pp 30 et eeq , post As to the 
effect of admissions or representations made by a partner* see title 
Evidxkcb, Vol XlII , p 400 - „ 

tq\ “ The dootnae of nolding out is a branch oi the doctrine of estoppri 
(lie Fraser, Ex parte Oenti^ Sank of London, [18921 2 Q B 038, C, A., per 
I-ord Esher, M B , at p, 037) ‘^Where a man holds himself out w a 
partner or allows others to do it , . he is then properly estopped from 

denying the character he has assumed, and upon the faith of whion 
credUfonmaTbepiesiimed to Amaneodoingmaybenghtly 

held liable ae a partner by estops ” ( JfoOwo* March dt Oo r Oowi 0 / 
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ira/^I«(1872), L R 4P C 419, per Sir Montagu Smith, at p 435, soe also 
titles Agency, VoI I , pp 158, 201 , Lstoppel, \oI XIII , p 390, com- 
paio Glosaop v Colman (1815), 1 Stark 23) 

(i) Wavgh v Caiver (1793), 2 Hy B1 235, 246 , Bond v Ptitard (1838), 
3 M W 357 

(a) Ktrluoodv Cheethara (IS(^2), 2 ¥ &.F 798 , Ex paHe Watson {IS\5), 
19 Vo« 459, 461 , Peacock \ Peatock (1809), 2 Camp 45, cornpaio 
Coinchns v Ilamson (1862), 2 F F 758, Hardman v Booth (1863), 1 
H 6l C 803 

(b) See pp 38, 96, post 

(r) Boidho V Freeth (1829), 9 B C 632 , compare Beynell v Lcwis^ 
Wxjld V Hopkins (1816), 15 M fir W 517, 529, and see title Mis- 
KHMIJ^SI'NTATION AND FUAIID, Vol XX , p 659 

(d) Be F laser, Ex paile Ctntial Bank of London [1892] 2 Q B 033, 637, 

0 A , M*lverv 7/wm61e (lsl2), 16 East, 169, ll>i , Carter v W halley {IS20), 

1 13 ^ Ad 11, 14 , Lloyd y AMy (1825), 2 C A P 138 Tlio name ol a 
nominal lirm afturds no lufoimation with regard to the partq/prs composing 
It, and a party contiacting Mith it takes his chance ho they may be {Bon 
field V Smith {IM4), 12 M A IV 405) A repiescntation subsequent to the 
tiansaction sued upon is not enough to fix liability on the quasi partner 
[Baudv Planque (1858), I F A P 344) , and a representation, bmited to a 
particular concern or i lass of business, may not constitute a general partner- 
ship ^ as to create liability m matters not connected with such particular 
concern or class of biisincHS {De IJirkom v Smith (1793), 1 Fsp 29) 

(c) x\s regard'i the eiTcct ot notice ot private stipulations between 

pnatuers, see Oallwaq {Viscount) v Mathew (1808), 10 East, 264 , Alderson 
\ Pope (1808), 1 Camp 404, n , compaie Brown v Leonard (1816), 2 
riiit 120 , Partnership Act, 1890 (53 & 54 Vict o 39), s 8 As to what 
IS a sufficient representation, see DicAtn^on V 7alny (h829), 10 B SeC 128, 
140 , Ford V Whttmarsh (1840), H & W 53 , Martyn v Gray (1803), 14 
C B (N s ) 824, 839 The hability would arise m the case of a person 
ceasing to bo a partner if he had done busiucss with the plaintiff hefore 
as a inember of a 6nn or had so publicly ap|)eared as a partner as to 
satisfy a jury that the plaintiff must have believed him to be such partner, 
or if ho had suffered the plaintiff to continue m and act upon that behef 
by omitting to give notice that he had ceased to be a partner ** {Carter v 
Ifkalley, supra^ per pAitK£, J , at p 14) “ Each case of this natnre must 

4e^nu on its own circumstances with reference to the effect of the defen- 
tlanFiSi language and conduct on the plamti^s mmd {Lake v AtqyU 

(1844), 6 Q B 47r. see also IFood v ArayU {Duke) (1844), 6 Man 

& Cl 988k) ^ 

(/) Dmtneonx Valpy, supra, at pp 140, 141 , Martyn v Gray, supra, 
at p 839; see v AsMon, (1902) t Ch 282 (cycles advertasea as 


capital nor labour, and has no interest m the profits of the business, 
or IS indemnified against all possibility of loss (r), or although he is 
employed therein merely as a cleik or servant (o), or, having been 
a partner, has reined without giving proper notice of that fact(fi). 

A repi esentation that a person is willing or intends to become a 
pai tnei is not enough, and persons to whom it is made ought to 
niquiio whether he subsequently became a partner (c). 

20 The estoppel can only be relied upon, and the liability be 
enforced, by poisons to whom the lepresentation has been made 
and who have acted upon the faith of it(d) A general representa- 
tion to the public IS not sufficient unless the peison giving ciedit 
can satisfy the couit oi ]uiy that he heard of and acted upon it(c) 

21 The representation may be made or communicated either 
by words, spoken or written, or by conduct , and may be so made 
Ol communicated eithei by the qiioat-paitnei oi by a third peison {J) 
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In the latter case the supposed paitner is not bound unless tbd 
representation has been made with his knowledge and assent (flX 
But if he has himself made^ or expressly or unphedly authorise, 
such a repiesentatmn, he is liable, although he may not know that 
it has been communicated to the person who has acted upon it (k) 
In the case of a representation by a third person it is sufficient if 
ibe ^wasi-partner has been so desciibed as to bo cleajly identified, 
though his name has not been mentioned and may even have been 
' efused (i) 

In the case of lepresentation by conduct the acts rehod upon 
ijiust not be ambiguous (/.) A former partnei is not hold out as a 
partner by the meie continued use by the firm from which bo has 
retired of a firm name consisting of his surname with the addition 
of the woids “ & Co ” (/) 

The rule of estoppel applies to a foimei partner who has retired 
without giving pi Opel notice of dissolution (ir) The representation 
IS a continuing one as regards persons who have dealt with the 
old firm unless and until such notice is given, but not as regards 
now customeis oi creditois who never knew that he was a pait- 
ner(w) But where, on the death of a paitnei, the business is 
lontiriued by the surviving paitners iindei the old name, the rule 
does not apply so as to impose liability upon the personal repro- 
‘^ontatives of the late paitnei for ti ansae tions of the smvivmg 
paitners after his death, even as legaids old customeis or creditors 
who have no notice ot his death (o), and on this giound the 
couit has refused to robtiam the surviving paitneis from using his 
naine(p) 

22 Where judgiufiit has been obtained against a fiiin, execu- 
iK^i mav issue (7) against a person whose liability aiose from 


“1 lines cycle*^’) As rejjards the general distinction between reprosenta- 
110118 of intention and of fait, see title Misrepreseniaiion and Fraud, 
\ol XX, p 659 

(g) For V Chffon (1830), 6 Bing 776, 794 AweiU will bmd him, 
dt hough it was obtained by promises of irresponsibllii or by misrepre 
sentation, if the person to whom he was held out was not a party to such 
promises or misi epresontation (Collingwood v BerKeleg (1863), J6 C* B 
(X 8 ) 146, Ellw V Sohmoeok (1829), 5 Bmg 621 , Mndtheic v Mafftliall 
(1863), 16 C B (N 8 )387 , affirmed (1864), 17 C B (N 8 ) 829, Ex I'h ) 
In Vice V Anson {Lady) (1827), 7 B & C 409, a jjerson was hold not to be 
liable as partner who erroneously beheved herself to be such, and held 
herself out as such, but not to the plaintiff 
(A) Partnei^ip Act, 1890 (53 & 64 Vict ( 39), 8 14 (1) 

(») Martyn v Gray (1863), 14 C B (N 8 ) 824, 841 
(A) Edmundson v Thompson (1861), 2 F & F 664 
{1) BuroheU v WMe, [1900] 1 Ch 651. C A , Townsend v Jarman, 
[1900] 2 Ch 698, 705 , compare Bosher v Young (1®01), 17 T L K 347 
(m) As to proper notice, see p 96, post 

in) Ex parte Watson (1815), 19 Ves 459, 461 , Waugh v Carver (1793), 
2 Hy B1 236, Scarf v Jardin^ {ISB2), 7 Cas 346, 349, 366 , Newsome 
^ Coles (1811), 2 Camp 617 (foUowed by Kay, hJ^inBe Fraser, Ex parte 
Cenirtd Bank of Lond^[lS92]2Q B 633, C A ), WtUumsv KeaUilBll), 
2 Stark 290 

( 0 ) Pi^eiship Act, 1890 (63 Ac 64 Vict. o 39), s 14 (2) , Devaynes v 
HouUon*$ Case (1816), 1 Mer 629, 616 ; Vulhamy v Noble (1817), 8 
Mer 693, 614. 

ip) Webeter ▼ Webster (1791), 8 Swan 490, n 

tj) By leave, under BSC, Ord 48, r 8 , see p* 46, post- 


8eCT,4, 


(2) conduct. 
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'‘holding oa("(0> H two persons hold themselves oat m 
partnerSi they may be jointly adjudicated bankrapts, and, in the 
bankruptcy, property employ^ in the business may be treated as 
their joint estate, althougn as between themselves it was the 
separate pioperty of one of them (t). 


Part III. — Creation and Duration of 

Partnership. 

Sect 1 — Legality of Partnei ship* 

StTB Sect 1 — In General 

23 A paitnership may be illegal either because its members 
exceed the number permitted by statute or because it is formed 
for an illegal purpose An unregistered partnership or association 
of more than ten members cari} mg on the business of banking or 
of more than twenty members carrying on any other business for 
the purpose of gam is illegal (t). 

Although a partnership firm may, subject to the rights of other 
persons, adopt any style or title and may describe itself as a 
** company,” it must not assume to be, nor usurp the rights and 
powers of, a corporation (te) 

A paitnership formed for making profits by a business which is 
contrary to public policy, or which cannot be carried on without a 
breach of the common or statute law, is illegal (x) 


(r) See Davts v Hyman dt Co , [1903] 1KB 864, C A , and p 13, 
ante, p 46, poet 

(«) He Howland and Crankshaw (1866), 1 Ch App 421, explained aid 
dwoMBBed m Be Puls ford. Ex parte Hay man {ISIS), HQh D 11, C A A» 
to the doctrine of reputed ownership m banli^ptcy in the case of partners, 
see title Bai^kruptct and Insolvency, Vol II , p 175, and the oases 
there cited 

(fl 'Companies (Consolidation) Act, 1908 (8 £dw 7, c 69), s 1 , Hams 
V Amery (1866), L R 1 C P 148, compare BhindeUv Wemsor (1837), 
8 Sim 601 ; Earruon v Eeathom (1843), 6 Man & G 81 , and see title 
Companies, Vol V , pp 44, 766 

(it) Be Mesnean and South Amertcan Co , Ortsewood and Smtih^s Case, 
He Pass's Case (1869), 4 De G & J 644, C A , Maugham v Shcrrpt 
(1B64), 17 0 B (N 8 ) 443 The fact that shares m the partnership are 
transferable by dehveiV of oertiiicatea does not render it illegal (He Megswm 
amd South Amenean Vo , Aston's Case (1859), 4 De G & J 320, 0 A , 
compare He General Company for Promotwn of Land Credit (1870), 6 
Ch ^p 363, affirmed sub nom Heuss (Pnneees) v Bos (1371), L R 6 
H L 176) , and see title Companies, Vol V , p 764 
(x) But a }oiut venture for blockade runnmg £9 not illegal (He Qrasebrook, 
Hx paHs Chamsse (1865), 4 De G J & Sm 655)« Partnera^ps form^ lor 
tbe following purposes have been held illegal ' — ^the sale of smugjried goods 
T Lawrence (1789), 3 Term Bep 464 , eompaie WaymSl v. Heed 
(1734), 5 Term Bep 599r and Clugas v Penalwna (1791), 4 Term Bep 
40A r bookmaking or betting if earned on contrary to the Betting Act, 
38M 17 Vict c 119) OSfggmson r. Simpson (1377), 2 C 76, 

aodt lAlo wag^g oontraoi^ see title Gaming and Wagering, Vol. 
pp. 267 atamj, secret piMbroking (Armstrong v* Armstrong^ Loons it. 
Armstrong (1834), 3 My 45, 64 , Gordon Bowden (1845), 12 (X fc 
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34 . An agreement for an illegal partnership ^iU not tbe 
Hpecifioally enforced, even though partly performed (y), nor can 
damages be recovered for bieach of it (a), and, if the whole pur- 
pose of the paH;nershijp is illegal the court will not recognise it, or 
enforce any rights which the supposed partners would otherwise 
have (b), especially where the parties have agreed, to enter, as 
paitners, mto a transaction which they know to be illegal (c). 

Therefore an action will not lie for an account of profits of illegal • 
underwriting (cf), even though defendant does not plead the illegality, 
if it 16 brought to the notice of the court (e) , and if the plaintiffs 
case discloses the illegality of the tranaactuon the court will not help 
him (/) It 18 no part of the duty of the court to aid either m 

Fin 237, H L ) PortneTships for underwntmg were formerly illegal 
(Btat (1719) 6 Geo 1, c 18, repealed by stat (1824) 5 Geo 4, o 114, on 
this point, Mitchell V Coekbume (1794), 2 Hy B1 370, ITotte v Brooke 
(1798), 3 Ves 612, Knawlee v Hauqhton (1805), 11 Veg 168, Aubert y. 

Ma^e (1801), 2 Bob & P 371 , Be 8eoU, Ex parte BeU (1813), 1 M & S 761 j 
KverUi v Blackbume (1817), 2 Stark 66 , Booth v Hodgson (1795), 6 Term 
Kep 405, Lees v Smith (1797), 7 Tenn Rep 338) But the perRons 
insured could sue the supposed partners {Brett v Beckwith (1856), 3 Jur 
(N s ) 31) An agreement by a solicitor to take into partnership an 
unadmitted person is illegal and void {WillMms v Jones (1826), 6 B. Sc C 
108, where evidence that the agreement was not intended to take effect 
until such person was admitted was rejected) , but it is not illegal for a 
bolicitor who holds public offices to agree that liiR emoluments shall form 
part of the profits of lus firm {Clarke v« Bxchards (1835), 1 Y & C (ex ) 

,151 , Bierry v Chflon (1860), 9 C B 110) , or for a solicitor to agree to 
pay part of the profits of his business to an unqualified person {Candler 
\ Camdler (1821), Jac 225, 231 , Bwnn v Guy (1803), 4 East, 190) , or 
for a retired sohcitor to permit the use of his name by bis former partnetB 
{Aubvn V HoU (1855), 2 K A. J 66) , and see, further, title Solicitokr 

(y) Ewtng v •Oshalduton (1837), 2 My 5c Cr 53 As to the mcidents of 
illegal oontrsfcts, sec, generally, title Contract, Vol VII , pp 407 et seq 
As to specific performance genorally, see title Specific Pertormance 

(а) Duvergvery (1830), 6 Bing 248, affirmed (1832), 1 Ci 5cFui 

39, H L 

(б) Higgxnson v Simpson (1877), 2 0 P D 76 

(c) Denegniey Armtmod (1833), 10 Bing 107; Saffctqy Mayer, [1901] 

1KB 11,C A , Holman v Johnson (1776), 1 Oowp 341 , CouHps v 
SmUh (1807), 13 Ves 642 , Lees v Smith (1797), 7 Term Rep 338 

(d) KnawUs v Haughtan (1805), 11 Ves 168, and see title Contract, 

Vol VII , p 487 

(e) ScM y Brown^ Doenngi McNah <9 Co , Slaughter and May v Brown, 

Ihenm, McNah & Co , [1892] 2 Q B 724, C A 

if) Hedge v Boyal Exchange Assurance Corporaiwn, [1900] 2 Q B 214 , 
compare Thomson v Thomson (1802), 7 Ves 470 , and see, generally, title 
Contract, Vol VII , pp 407 — 409 Where partners are engaged in illegal 
contracts, one of them, who pays the whole of a partner^p debt with- 
out the eapress request of his partners, cannot enforce contribution 
{Faikr^ v Beynous (1767), 4 Burr 2069, and Petrus v Hannay (1789), 3 
Term Eep 418, which were to the contrary effect, were overruled by 
Cannon v Bryce (1819), 3 B 5c Aid 179) Where certam directors knew 
at the time of issuing a prospectus, relymg on which a person bought 
shares m the company, that the project was impraetioable, it was held that 
the plaintifl was entitled only to the relief which he might have had if the 
project had been a babble ah iniHOp namely, to be repaid his uorcbase- 
money {Harvey v CoUott (1846), 16 Sim 382) Aa to &e disabUng effect 
of aA aseomation bei^ ulegal, see, further, titles Companies, Vol V., 
p. 767 ; Trade and Thsade Unions. 
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Tartlal 

iilegalil> 


Winding up 


carrying aut an illegal oontiact or in dmding the proceeds arising 
from an illegal contract bet\(een the paities to that illegal contract , 
and no action can be maintained either for the one purpose or for 
the other f/?) • 

But aftei on illegal tiansaction has come to an end the court will 
interfere to ]irerent those who have, under the illegal contract, 
obtained money belonging to othei persons on the lepresentation 
that the contract was legal, from keeping that money (g). A 
^receiver has been appointed pendente hte where the defendant set up 
a claim, founded on alleged illegality, to the property of a partner- 
ship although he had accounted to the plaintiff for many years on 
the footing of partnership (/i) 

25 If the fundamental objects of a partnership or society are 
legal, the fact that the aiticles or rules contain illegal provisions 
does not invalidate the whole (t), and, if the obiects of the partnei- 
ship can, and are intended to, be earned out without any breach of 
the common or btutute law, the fact that one partner has been 
guilty of illegal acts in the conduct of the business does not make 
the paitnei ship illegal oi pi event an innocent partuei from enforcing 
the pailnership obligations (A) 

26 An illegal association cannot be wound up under the 
Comiiaines Acts(l), at any inte at ihe instance of a ci editor oi 
shareholder who knew of the illegality (hi) 


(g) Si/le« V Beadon (1870), 11 Oh D 170, per Jassel, M R , at pp 193, 
190 In some old cases a distinchon was diawn between enforcing an 
illegal contrai t and asserting rights to money winch had arisen from it 
If a paitucrship is not illegal in itself, the tact that the partners hace 
evaded a statute u not a bai to an a* tion by one of them against the others 
for an aiconnt {Sharp v Taylor (1848), 2 Ph 801 , compaie Tenant v 
miwtl (1797), 1 Ho9 & P 3 , Farmer v BmwU (1798), 1 lies A P 296, 
TJurnuon v Thomson (1802), 7 A es 470 , but see lie South IPfllrt Atlantto 
SUarnship Co (187(1), 2 Oh D 763. 0 A ) 

(A) Hale Y //ufe (1841 ), 4 Beav 369 Though the members of an illegal 
assoeiatjon )u\e no corporate rights and do not form a legal partnerslup, 
they do not lose their legal nghts as owneis of property {B v FrankUmd 
(1863)^ Jje & ('a 276, 0 C R ) As to the enibe/zlement of property 
bdoifging to poisons wlio are members of an lUegal association, see titles 
OOMPAWIES, A^ol V , p 768 . Oriminae Law and Procedure, ATol IX . 
pp 636, 662,6,^3, Prijndlt Societies, A'oI XV.p 189 
(i) CoUr,ns v. Lode (1879), 4 App Cas 674, P C , Srcaine v Wtloon 
(1889), 24 Q B D 252, C A , and see title Companies, Vol V , p 766 
Where the principal ob]ect of an association of more than twenty members 
was the management and investment of a trust fund, it was held not to be 
lUegal {Smith v Anderson (1880), 16 Ch I) 247, 0 A , in which Be 
Arthur Average Aseootatwn for British, Foreign, and Cohnwl Skips B» 
^rU JSorgrove dt Co (1876), 10 Ch App 642, was doubted, and’ see 
B V Whdmarsh (1860), 16 Q B 600, title Companies, A^ol V , p 46) 

(k) ThwatUe V Contthwaiie, [1896] 1 Ch 496 , Haney v HaH, [18941 
W N 72, followmg De Mottos v Benjamin (1894), 63 L J. (q b ) 248, and 
dwtuigmshing Htgqtmon v Simpson (1877), 2 C'P D 76 

S Bae title Companies, Vol V , pp 394, 768 
>) cases pitod, titlp Companies, Vol V , p 768, note (a) But it 
01 AY D0 uotiDiw Hhetber the oourt would not interfere at the instance of 
on ifino^t creditor or shareholder (Boolan r Midland' Bud Co (1877), 
J, ^1®* Lord Beackbubm, at p 806) , see title Companies. 

Vols V g 7oo# ^ 
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Sect. 2 — Personal (Japacttjf, 

27. Clergymen, thongU generally prohibited by statute from 
engaging in trade, cnay l>e partneis m hima exceeding six peisons 
and in businesaes which ha\e devolved on them m certain specified 
modes (n) Contracts made by them as partners ore not void(n), 
although they may be trading contrary to the statute, (o). 


BSfft t. 
PttMiiii 

Clergymt^ 


28 A partner ship between a British subject and an alien, other aIioii« 
than an alien enemy resident in an enemy’s country {p), is valid {q) * 

But if any partner, uhetber a British subject oi an alien, be 
resident m a hostile country, neither he nor his partner resident in 
England can recover money owing to his film m the English 
^courts (/) If a duly accredited member of a foreign embassy 
lesident in England, whether a British subject oi an alien, is a 
paitner in an English firm, he cannot be sued in tho English 
courts without his consent (s), but if he submits to the juiisdiction 
lie IS estopped from subsequently objecting to it (a) 


29 If a partner becomes a convict, his shaie in tho paitnership r,mvicu 
IB subject to the Foifeituie Act, 1870(1*) 


30 An infant is not bound by a contract of paiLnership made infanU. 
1)^ him duiing mmoiity 13ut if he agroes with adults to be then 
})iiitner and subsequently on behalf of the partnership enters into 
(ontracts \vith thud poisons, those contracts bind biB adult partneis, 
and they aie entitled to insist that the paiineiship assets shall be 
tqiplied in payment of the paitnership liabilities before he receives 
anything (f ) On attaining twenty-one the inLint may repudiate 
the partnership conti act ((i), but he cannot, on such lepudiation, 


* (ti) Plurahbea Act, 1838 (1 & 2 Vict o 106 ), sb 20—31 , see title 
L( CLESiASiiCAL Law, VoI Xf , p 657 As to the position of PiotcR(atit 
Noucouformist niiniAters, see t/jid , p 813 

(o) Lewu V Bright (1855), 4 JL & B 917, Hall v Franklin (1838), 3 
xM &W 259 

(p) Ex parte Boussmdker (180Q), 13 Ves 71 , Evan$ v Richardson (1817), 

3M©r 469 • 

iq) Wells V Williams (1698), 1 Salk 46 As to the rights ami dutrcs of 
aliens, see title ALI£^s, Vol I , pp 306 et seq 
(r) McConnell y Hector (1802), 3 Bos & P 113, The. Indian Chief 
(1801), 3 Ch Rob 12, compare The Jonqc Klassina (1804), 5 (3i Rob 
297, and The Porlland {1800), 3 Ch Rob 41 As to commercial domuil, 
f^e© titl^ CoMLiCT OF Laws, Vol VI , pp 105, 196 
(«) Macartney v Oarbutt (1890), 24 Q B D 368, 31 agdalena Steam 
h'avtqation Co v Martin (1859), 2 E &E 94, nee Mueuius Bty y Oadhan, 
H?94] 2 Q B 352, 362, C A , and see title Constiiutional Law, 
Vol VI, pp 431,432 
(a) Toylorv (1854), 14 C B 487 

(h) 33 & 34 Vict c 23, ss 12, 21 , see title Criminal Law and Pro* 
dDCRB, Vol IX, p 429, Be Baiemm^s Trust (1813), L R 15 Eq 355, 
Larr y Anderson. [1903] 2 Ch. 279, C A 
(e) Burgess v, Merrill (1812), 4 Taunt 468, and see, further, title 
Infants and Children, Vol XVII , pp 63, 65 
(d) Goode Y Harrison (1821), 6 B Sc Aid 147 “There ia nothing to 
preTent an infant trading or becoming a partner with a trader, and until 
nia contraet of partnership be dtsafftrmea he is a member of the trading 
firm. But it la equally clear that he cannot contract debts by auen 
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recover a preniinm paid bj him under a partnership oontraet on 
which he has acted (e), if he has derived any real benefit hrom the 
contract It is otherwise if there has b^n an entire failnre 
of consideration (/). If he adopts the contract and continnee the 
partnership after attaining twenty-one, he is liable for the firm’s 
debts contracted dm mg his minority ( 3 ) An infant partner who 
commits a wrong, for example, by falsely representing his firm to 
be connected with a stranger’s business, may be restramed by 
injunction and ordered to pay costs (h) so, also, an infant is 
liable in equity for fraudulent misrepresentation (t), as by holding 
himself out as a person of full age (k) 

31 An agreement for partnership or otherwise entered into by 
a person apparently sane, and not known by the other parties to bo 
otherwise, is binding upon him, although he may in fact have been 
insane at the time , but if the other paities knew him to be insane 
the agreement will be set aside (0 

32 A mairied woman, whether she has separate property or not. 
can enter into contracts (/// ) She may, therefore, become a partnei 
either with her husband or with other persons, and her contiacts, 
as such, bind hei paitners and the partnership assets (n), but, 
with certain exceptions (o), she is not peisonally liable m respect 


trading (Lovell md Chnaimaa v Beauchamp^ [1804] A C 607, per Lord 
Herschell, L C , at p 611) 

(e) He Burrows, Ex parte Taylor (1856), 8 Do G M &G 254, C A , 
Wilson r iCearee (1800), Peake, Add Cas 196, llolvnes v (1818), 

8 Taunt 35 

(/) Hamilton v Vaughan-Sliemn Eleciitcal Engineering Co , [1894] 3 Cb 
589 , compare Corps v Overton (1833), 10 Bing 252 

(p) Qooae v Hamson (1821), 6 B & Aid 147 , Ex parte Moule (1808), 
14 Yes 602 **A trading of a sort is deposed to, bulf'that was during 

infancy , if, however, that trading earned on after th^ trader became 
adult, though m a much less degree, the quantity of tiadmg would not 
make him tno less a tradei ” (Ex parte Moule, supra, per Lord Eldok, L C , 
atp 603) 

(70 Woolf Y B^ooir, [1899] 1 Ch 343, Chubby Grtpfts (1865), 36 Bea> 
127,. Lemjm^e Y Lange (ABld), 12 Ch D 676, and see title Infai^is 
AK i) Children, Vol AVlI,pp 75, 144 

(0 Be Jones, Ex parte Jones (1881), 18 Ch D 109, 120, C A 

(it) Be Lees, Ex jpurts Lees, Ex parte Heaiherly (1836), 1 Deao 705 , 
compare Ex parte W atsm (IBOB), 16 Ves 266, and Be Boies, Ex parte 
Boies (1841), 2 Mont D & De G 337 ** But no representation that the 

infant who so trades is of full age arises out of the mere fact of hi** 
carrying on the trade ” (Be King, Ex parte Unity Joint-Siock Muiual 
Bmwma Association (1858), 3 De G &; J. 63, C A ) 

(l) MoUony Oamroua; (1848), 2 Ezch 487, Imperial Loan Co v Stone 
f 18^] 1 Q B 699, C A , see title Lunatics and Persons of Unsouni) 
Mira, Vol XIX , p 397 As to dissolution on the ground of insanity, see 
p 90, post, 

(m) See title Husband and Wife, Vol XVI , p 411 

(n) Mamed Women's Property Act, 1882 (46 & 46 Vict o 75), s 1 

(a) By the custom of the City of London a mamed woman may trade 
Within the City and contract as it she were a feme sole (Ex parte Oarington 
a7m 1 Atk 206 . Bettfti v (1800), 2 Bos & P 93, 98, Ex Ch , 
^ $fie$en. Ex parte JSes (1879), 12 Ch D 484. 488, C A , see UtU 
HuiKftAltD AND Wife, Vol XVI /p 352) , and a m4me!a woman, whos* 
hnabnd Is a tlonvioted lelon (Be Awnke» Ex parte Franke (1831), 7 Bing 
762 ; Jk OhttfB, Ex patk Jones, supra)^ or is an alien enemy reudint 
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of her eontcaots{p).^ So to as she is coaeomed, the oontraete and 
Uabilities of a firm in which she is a partner can only be ftnfow ce *^, 
so long as she is under coverture, ^[amst her separate property 
which die is not restrained (q) from anticipating (r), whetW each 
separate property is acquired by her before or after the contract or 
liabihty is made or incurred (s) 

A married woman who is in partnership with, her husband 
cannot be made a bankrupt (a), but if she carries on a trade 
separately from him in partnership with others, she becomes subject, 
to the bankruptcy laws in respect of her separate property (b). 

If she advances money to a partnership of whiw hei husl^nd is 
a member, she may prove m competition with other creditois (e). 

Sbot. 8 — Evidence of Fomuxtum. 

Sub Sect 1 — Wr\t%ng 

33. The formation and terms of a partnership may be evidenced 
by partnership articles under spsl, by an agreement signed by the 
partners, by an unsigned document drafted by one paitner and 
adopted and acted on by the others (d), and even by an informal 


abroad {Derry v Matanne {Dueheea) (1697), Ld Raym 147), can oontiaot 
as a feme aou , compare Barden v Keverbera (1836), 2 M & W 61 (where 
the husband was an alien resident abroad, but not an enemy! , or where 
she IB hvmg apart from her husband under a deoiee of mdioial separation 
or a protection order, see title Husbakd ani> Wife, Vol XVI , p 346 
For cases in which husband and wife were hvmg apart, but not pursuant 
to any judicial order, see Cecil v Juxon (1738), 1 Atk 278 , Hadden y 
tladgate (1858). 1 Sw & Tr 48, Lamphir v Creed (1803), 8 Vos 606 
(«) MarahaU v Button (1800), 8 Term Rep 645 , Mamed Women’s 
Property Act, 1882 (45 Se 46 Vict c 75), ss 1, 12, 10 , Mamed Women’s 
Property Act, 1893 (66 & 67 Viet o 63), s 1, which altered the rule hud 
down m PaUmer v Oumetf (1887), 10 Q B D 610 , Be Shakemear, Dedhm 
V Xaksn(1886), 30 Ch 1) 169, Scott v Morley {1887), 20 Q B D 120, 
0 A , and see title Husband and Wife, Vol XVI , p 411 
(a) If she is restrained from anticipation her eontracts may be enforced 
agiunst moome which has actually become payable to her, but not against 
future mcome which is subject to the restramt when th contract is made, 
although she may become a widow, or be divorced before reccivi^ it, 
unless she is made a bankrupt , see, generally, title Husband and wifx, 


VoL XVI . pp 368, 369, 466 

(r) Mamed Women’s Property Act, 1882 (46 Se 46 Vicf» o 76), s 1 , 
Mamed Women’s Property Act, 1893 (66 A 87 Vsct c 63), s 1 , Whittaker 
V Kerakaiw (1890), 46 Ch D 320, C A , Holtby v. Hodgaon (1880), 24 
Q B D 103, C A. , Be Lynea, Ex park Lexter Co , [1893] 2 Q B 113, 
C A. 

(s) Mamed Women’s Property Act, 1893 (66 & 57 Vict c 63b s 1. 
For form of judgment against a mamed woman, see Scott v. Morley, 
aupra, at p 132 , title Husband and Wife, VoL XVI , p 466 

( 0 ) Be Sehby, Ex parte BOahy (1893), 63 L .1 (Q B ) 261 
(b) Mamed Women’s Proper^ Act, 1882 (46 A 46 Vict c 76), s 1 (6) ; 
see also Be DagiuM, Bx parte Bonn and Morley, [1806] 2 Q B 407 , titles 
BankbuptCt and Insolvxnct, Vol 11 , pp 9, 10 , Husband and Wife, 
Vol XVI„ pp 862, 368 : and see p 46, post ^ ^ _ 

(e) Be Tuff, Exvaiia NaUtnaham (1887), 10 Q B D 68 
(df) Beater v Weat (1860), 1 Drew A Sm. 173 ; Worta v Pem (1706), 
8 Bto. PaH Cas 648 For a ooBeetion of forms of articles of mutnenU^ 
appliMbla to vanouB cmsamstanees, see Enoyblopmdia of Forms and 
PteeedMite, Vol IX , PP **t 
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docnment initialled by the partners and intended only to tonn, 
instructions for a formal document (f) But a partneiship agree- 
ment which IS not to be performed within a year from its date, for 
example, a partneiship for more than a yeat', cannot be enforced 
unless it IB evidenced by writing (/), or there has been part 
peifoimance (q) 

A documetpt signed by one person only, which would otherwise 
have been invalid for want of mutuality, may become evidence of 
the terms of a partnership if acted upon (h) 

A partnership has been established by paiol evidence even where 
articles of paitnership weie in existence (t) , and an agreement of 
partnership may be proved by parol, although the partnership is 
to deal with land (A), but an agreement to share the profits of a 
paiticular piece of land, where no other partneiship is shown, 
cannot be so proved (1) 

Sub-Sect 2 — Mode of Dealing 

34 The mode of dealing adopted by partners is evidence of the 
formation and original teims of a partnership if such terms are not 
set forth in any document Paitners are bound by the duties and 
obligations which aie implied in every partnership contiact if, and 
80 fai as, the expie&s contiact does not deal with them (vi) 

The original terms of a partneiship, even if evidenced by a 
written instrument, may be vaiied by mutual consent, and the 
mode of dealing adopted or acquiesced in by all the partners is 
suflicient evidence of such variation (/f) The lights and duties 


(c) England v Calling (1844), 8 Beav 129 

(f) Statute of Fiands (29 Car 2, c 3), s 4, Wilhantax Jones {IS26), 

5 B & C 108 , Tomhns v liandell (1871), 19 W 11 413 , see titles CON 
jRAOi, Vol VII ,pp 361,365, Deids and Other Instijdments, Vo 1"X , 
p 420 

{g) Baxter v West (1860), 1 Drew & Sm 173, Crowley v O'Sullivan^ 
[1900] 2 I R 478 , see title Contract, Vol VII , pp 379 et seq 

(h) Jleyhoc v Burge (1860), 9 C B 431 

(i) Aldersoiw Clay (IB16), 1 Stark 405 Similarly admissions made by 
a ^rson m a former action that he is a partner [Studdy v Sanders (1823) 
2 Dvw & Ry (K D ) 347), or a verdict on an issue directed to try whether 
]io* IS apaiinei, may be used as evidence to estabhsh a paitnorship 
(Whaiely v Menheim (1798), 2 Esp 008) Even the advertisement of a 
dissolution may be so used {Ex jiarte Matthews (1814), 3 Ves & B 125) 

(^) Gray v Smith (1889), 43 Ch D 208, C A , per Kekewich, J , at 
p 211, Be De NirolSf De N teals y Cttrlwr, [1900] 2 Ch 410, citing 
\ Hall (1798), 3 Ves 696, Dale v Hamilton (1846), 5 Hare, 369, compare 
Essex y Essex (1855), 20 Beav 442 

(l) Oaddick v Skidmore (1857) 3 Jur (n s ) 1185 (a colhery), Isaacs v 

[1899] W N 261 (a mine), see title Mines, Minerals, and 
Quarries, Vol XX , p 544 

(m) Smith y Jeyes (1841), 4 Beav 503 

(n) Partnership Act, 1890 (63 & 64 Vict o 39), s 19 , England v 

cupra , Const y Hants (1824), Turn ds R 496 , Be Vale of 
Neath and South Wales Brewery Co ^ Keene's Executors* Case (1663), 3 
De 6 M & O 272, C A , Coventry v Barclay (1864), 33 Beav 1, 
PiUinq y PtUtng (1865)^3 De G J & Sm 162, C A (where the book^ 
were kept, and certain expeDses were paid, otherwise than in accordance 
with the articles) , Austen v Boys (1858), 2 De G, 4c J, 626, following 
Oeddes r Wallace (1820), 2 Bh 270, H L , and see Peat v Smith (1880). 

6 T L 806 If a parol agreement is alleged to vary the arboles bo 
as to aifeot the money interests of the partners, the intention to produce 
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f,t partners as defined by statute may be varied m the 
’way (o). 

Shot. 4 . — Duration of Parln«i»J»p. 

35 Where there is no express agreement to continue a partner- 
ship for a definite period there may be an implied agreement to do 
bo(p)^ The fact that the partners have bought a lease for a fixed 
letm is not in itself evidence of such an implied agreement (<;), nor 
IS the mcumng of debts (a) The buideii of proving such an implied 
agreement is upon the person who alleges its existence {b), and the 
provisions relied on must be clearly inconsistent with the general 
light to dissolve (c) There is no presumption that a sub-partner- 
ship is to be foi the same term as the principal partnership (d) 

36 If a paitnerfihip is continued beyond the stipulated period 
it IS governed, in the absence of agreement to the contrary (r), by 
the terms of the partnership as they were at the expiration of the 
period, 80 far as they are applicable to a paitneislup at \v\\l{f\ 
such as an aibitiation clause (/;), a power to nominate a succossor (/i), 
or a right of pre-emption (t) But provisions suitable to an agree- 
ment for a term of years are not so applicable, such as clauses for 
e\pulsiony), clauses in the natiiie of penalties (/c), and lights of 
pre-emption (/) The mode of realisation of assets prescribed by an 
agieement for a teim of years may not apply to a dissolution at the 


hiub an effect must clearly appear by the evidence {Lawea v Lawca (1878), 
9Ch D 98) In Marixndale v Martindale (1855), 1 Jur (N 8 ) 032, the 
court varied articles of partnership which weie unduly onerous to the 
Ruiviving partner, the new arrangement being more beneficial for infants 
^^ho were interested in the estate of a deceased partner 

(o) Partnership Act, 1890 (53 & 54 Vict o 39), s 19 

(p) Crawshaif v Maule (1818), 1 Swan 495 For a form of deed con- 
tinuing a partnership, see EncjclopiBdia of Forms and Precedents, 
Vol IX . p 68J5 

(q) SyeiBY i6?yer3 (1876), 1 App Cas 174, Feaiheraionhaugh y Fenwwk 
(1810), 17 Ves 298, Crawahay v Maule, eupra , Jefferys v Smith (1820), 

1 Jac & W 208, 301 Alcook v Taylor (1830), Tami 506 , Burdon v 
liarkue (1862), 4 De G F & J 42, C A On the other hand, a lease by 
one partner to his firm expires at the end of the Uy n fixed for tlie 
partnercdiip although expressed to be for a longer period , see title Lasn 
LOUD AND Tenant, vol XVIII , p 458, note (a), see also Vococky Oafier, 
11912] 1 Ch 663 

(а) Kvug v Accumulative Aseurance Oo (1857), 3C B (n^8)151 

(б) Burden y Barkue, eupra 

(c) Baxter v Plenderleaih (1824), 2 L J (0 8) (cn ) 119 

Id) F^st V Moulton (1866), 21 Beav 596 See, as to a sub-partnership, 
p 51, post 

(«) NeiUon v Moasend Iron Oo (1886), 11 App Cos 298, Steuart v 
GZadfitone (1879), 10 Ch D 626, C A ,Ee8exy Eaaex {IH5&), 20 Beay 442 

(/) Partnership Act, 1890 (53 & 54 Vict c 39), s 27 (1) , OampbeU v 
OampbeU (1893), 6 R 137, H h , Cox y Willoughby (1880), 13 Ch 1) 
863 , Daw y Hemng, [1892] 1 Ch 284, Essex y Essex, supra, Kvng v 
Chuck (1853), 17 Beav 325 

ig) CMleU v Thornton (1876), L R 19 Eq 699, Cope v Cope (1886), 52 
L T 607 


{h) Ouffey. Murtagh{mi),lL R Ir 411 
it) Brooks y Brooke (1901), 85 L T 463 
(9) Olarky Leach (1862), 32 Beav. 14 , affirmed (1863), 1 DeG 
409 

{k) Sou V. Sou (1870)> 36 L T 792 
<{) t 3 u V JP«^ (1880J, 13 Ch. D 889 
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ItaoT 4 end of a anbaeqaent partnerabip at will (m) ; and a anrety for ona 
limitation of of the partnera is discharged by the new agreement for partnership 
ytonership at will which is imphed by the continuation of the firm (n). 

coDtimution 37. A continuation of the bnameas by the partnera, or such 
of businew q| j^em as habitually acted therem daring the term, without any 
settlement or liquidation of the partnership affairs, is presumed to 
be a continuation of the partnership (o). 

Single 38 A partnership entered into for a single adventure or 

■Aventure undertakmg lasts only until the termination of such adventure or 
undertaking (p). 

Indefinite 39 A partnership for an indefinite period ma^ be determmed 
at any time by any partner on giving notice to the-t others (q). The 
filing of a bill (i), the issue of a writ, or the delivery of a defence («) 
18 a sufficient notice (t) 
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Part IV. — Relations between Partners and 

Third Parties. 

Shot 1 — Power of One Partner to Bind the 
Stjd-8i*ct 1 — (hneral J*ntu%f>If8 

40 Generally speaking, partners are the agents of each other 
and of their farm for the purpose of carrjing on the partnership 
business in the usual way(«) It follows that pitmd fatie each 
partner has authority to do all acts incidental to the pioper conduct 
of the business, and that such acts, subject to ceitam qualifi&> 
tioiis, bind his partners and his fiim (b) An act done by any 
jiartner within the scope of his actual oi implied authority rendeis 
the other partners liable to persons dealing with him as representing 
the firm(c) 

A sleepmg partner is bound by contracts made by the ostensible 

(ia) Woods V Lamb (1860), 36 L J (CH ) 309 ^ ~~~ 

(n) amall v Ourrte (1864), 18 Jur 731, and see, generally, title 
Guabamtee, .Vol XV, p 646 

(o) Partnership Act. 1800 (63 & 64 Vict. o 39), s 27 (2) 

(p) Ibtd . B 32 (b) , see Beade v lienUoy (1868), 4 E 6c J 666 , MeClean 
T Kmnard (1874). 9 Gh Ann 336. bm EncvolonsHlu nf Pnrm. 


v IKonnard (1874), 9 Ch App 336 , see Encyolopndia of Forms and 
Pxeoedents, Vol Iv , p 176, Vol IX , p 600 
M PaitnSislup Act, 1890 (63 & 54 Viot o 39), s 26 (1) For a form, 
see EaoTolopisdia of Foma and Precedents, Vol IX , p 60S 
(r) IS^Jurd v Alim (1864), 33 Beav 677 
(•) Sport V Sport (1876), 1 App Gas 174 

(f) As to the date from which dissolution will be ordered, see £ven v 
TmtddtU (1881), 17 Ch I) 629, C. A “ There is no teohiuc^ty, no magic 
» to ^ mode of expression ” {Sport v Sport, mpm, per Lord Gaibhs, 

iL.C<p ftt p 18S) 

< ^norship Aot, 18«>-(ra & 64 Viet o. 39), a 6 . BrMti Hornet 
AMItrmlw Corsoralion, Hi. v Paterton, [1902] 2 Ch 404 

*• *• ®"»*tsl V WUhamt 

4 IxA 623 As to the qnahficationB, see pp. 26, 33, poet. 

\ A'«««B(1856),6C.B {» 8)122; compare Partoenhfo 


Aet, 1890 (6S 

J 


64 Viot o. 89), s 6. p 82. poet. 


compare PartoenMp 
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partaeni in the orduuuy ooorse of the pHrtnetehip baeiae6s(4>. 

> A pertnffi; oannot eso^M liability by merely giTing notiee that he fpMtrol 
has sold hu share in the business vhen he has not in fact done so <«). 

The death of a partner does not preclude the surviving partner or 
partners from drawing on the partnership aooount (/). 

41 If. however, a partner's authority is limited by express unitad ' 
agreement, the other partners, whether active or sleeping, are not authority. 
liable to a person dealmg with him who has notice of such limita- 
tion (p) But the express or implied authority of a partner cannot ^ 

1(6 limited by a private arrangement between the partners, of which * 

Ibe person dealing with the partner has no notice (h), except where , 
the limitation is imposed upon a partner who is not known or believed 
by such person to be a partner (t) 

An agreement by one partner to transact business in an unusual 
nay does not bind his partners who have not authorised and have 
no notice of such agreement (h). 

42 A paitner cannot delegate his authority without the consent OdoRatlon of 

of his partners (1) onthority 

t^lTB-SKcrr 2 — Instancea of Implied Auihtynty 

43 The implied authority of pax tners extends to all mattei s neces- Kxient of 
saiy for carrying on the buBinesB of the hrm m the usual way in 

which businesscB of a like kind are carried on (w) But it only extends 
to transactions m the usual course of the partnership business (n) 

Where the nature of the partnership business has been defined or Agencv 
iigieed upon, no partner can compel the others to embark in a 
different business (o) Nor can a change be made in the nature 


(d) Beckham v Brake (1841), 9 M & W 79 

fe) Vice V 0 Filing (1827), 1 Y & J 227 It would be otherwise if 
the notice weje held to amount to an unqualified restriction of future 
liability (tbtd ) 

if) Backhouse y Charlton (1878), 8 Ch D 444 

(g) Partnership Act, 1890 (53 & 54 Vict c 39), as 5, 8 , see note (q), 
p 33, post, and Alderson v Pope (1808), I Camp 404, j 

(h) Edmunds v Bushell (1805), L R 1 Q B 97 , compare Bamhro v. 
Bumand, [19041 2 K B 10, C A 

(i) Partnership Act, 1890 (63 & 54 Vict o 30), s 5 It was said in 
U aUeoM y Fenwick, [1893] 1 Q B 346 (a case of agency), that an undis- 
closed principal was liable for tho acts of his afont, although the latter 

neither Wd out os such, nor expressly aulnonsed, bilt the dictum 
must bo regarded as of doubtful autbonty , and see Kinahan dt Co , Ltd , 
V Party, [1910] 2 K B 389 , reversed [1911] 1 K B 469, C A 

(k) Btgnold v Waterhouse (1813), 1 M & 8 266 (agreement to carry 
parcels free of charge)^ 

(l) Be Bobtneon, Ex parte Eoldsworth (1841), 1 Mont D & De G 476 

(m) Ktrk v Blurton (1841), 9 M* & W 284, referred to in Forbes v 
Marshall (1866), 11 Exch 166, and m Stephens v Reynolds (1860), 6 
H & N 613, per Mabtik, B , at p 617 , Nicholson y J^hette (1860), 2 
L 4s £ 497 , see Weikersheim^s Case (1873), 8 Ch App 831 *, Ntemann 
y Ntemann (1889), 43 Ch. D, 198, C A. (acceptance of shares) As to the 
unplied autbonty of a partner to insure, see title Instteancb, Vol XVII , 
pp 364, 365 

(n) HatMum v Young (1844), 6 Q. B 838 A bill given by a partner 
in respeetM transactioiiBnot lelaihag to the partnership does not r^erhis 
partners liable (Be Prothero, Ex poHe Agace (1792), 2 Cox, £q. Cas 312) 

(e) Nakteek ?. Irtnng (1824), * Coop, temp Cott 868 ; , by addiof 
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of the partnership business without the consent of all the 
partners (p) ' 

44 A patiner in a mercantile or other firm has no implied 
authority to execute deeds ou behalf of the firm (9), nor does the 
implied nutlioiity of a partner extend to acts not usually incidental 
to the scope of the partnership business, for example, the giving 
of guaiante^s by a member of a mercantile firm (0 A guarantee 
f^i^iiod by one partner in the name of the firm does not bind 
tJi(‘ other partner s unless it is in the regular line of business of 
the firm, or unless he has their express authority to give the 
guarantee (s) , and a continuing guarantee given to 01 for a firm is, 
in the absence of agieemont to the contrary, revoked as regards 
future transactions by any change in the constitution of the fiim(0 

45 A partner in a mercantile fiiiu has implied authority to 
draw, accept, and indorse bills of exchange and othei negotiable 
Hjstiumenth on behalf of Ins him (a) , and tlio firm is liable although 
the tiansaction is fraiululonb and unauthorised, if the holder has 
no notice of budi fiaud(/>) But this implied authority does not 
extend to funis which are not mercantile partnerships, such ab 
solicitors (c), or commission agents (rf) The fact that a bill is given 
for a partnci’s iirivate debt raises a piesumption that he had no 


manne insurance to life and fire insurances {Singleton v Kmght (ISBS), 13 
App ('as 788, P C ) 

(;i) Paituoiship Act, 1890 (63 & 64 Vict c 39), s 24 (8), see p 49, 
post 

(q) IJamson v Jackson (1797), 7 Term Kep 207 , Marehant v Morion, 
Down (fc Co , [1901] 2KB 829 But, although a deed exeiuted by one 
partner who has implied authority to borrow money may not be valid as a 
legal mortgage, it may create a good equitable Hcciinty (Re Boqd, Ex parte 
Dosanqiiet (1847), De G 432, Re Briggs d, Co , Ex porta Wright, [190G] 
2KB 209) , and see Partnership Act. 1890 (63 & 64 Vict c 39), e 6 
As to deeds executed by a partner in his own name, see p 32, post 
(j) Duncan v Lowndes (1813), 3 Camp 478 , Jlasleham v Young (1844), 
6 (J B 833 , Breitet v Wilhame (1849), 4 Exeh 623 

(«) Crawford Y Stirling (IS02), 207, Sandtlands y (1819), 

2 B^&; Aid 673 , Brettel v ]n/ham«, supra , Re Smith, Fleming dt €0 , 
ErpaHc Harding (1879), 12 Ch D 667, 657, C A 

(t) Partnoifihip Act, 1890 (53 & 54 Viot c 39), s 18, see also title 
OUARANTLE^ \ 01 XV , pp 498 — 601 
(o) Ramson v JaoJewn, supra, at p 210, Wtlliamson v Johnson 
(1813), 1 B &;C 146, and see title Bills of Exchange, Prohissory 

AND NrOOTlABLE INSTRUMENTS, Vol II , p 492 
(6) B^wmon v Easton (1863), 8 L T 637, Sutton v Gregory (1797), 
F’eake, Add Cas 160 Arden v Sharpe (I7dl), 2 624, Hogg y Skeen 

(1865), 18 C B (n 6 ) 426 Musgravey DroAe (1843), Dav & Mor 347 
Laney WtUiams (1692), 2 Vern 277, Garland v Jacomh (1873), L R 8 
Exeh 216, Ex Oh $ Bunarsee Bass v Gholam Hossetn (1870), 13 Moo 
Iiid App 368, 363, Wells v Masierman (1799). 2 Esp 731 
(o) Medley y Uainbndqe (1842), 3 Q B 316 , ^rland v Jacomh, supra 
Nor has a partner in a Srm of sohoitors impbed authonty to give a post 
dated cheque (Forster v Mackreth (1867), L R 2 Exoh 163) As to 
solicitoi^ generally, see title Solicitors 

(d) Yatea y Dalton (1858), 28 L J (EX ) 69, and sec, further, titles 
AUCTtON AND ArCTIONIlBUS, Vol I , jp 621 , BiLLS OF EXCHANGE, 
PkomisSOrt Notes and Negotiable Instruments, Vol IL, p 492, 
note 
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authority to sign the name of the firm for that paipose and thtovs 
> the burden of proving such authority on the holder of the bil}(«}j 
and the holder of a bill purporting to bmd a firm will be restrained 
hom negotiating it if he knows that it is m fact anauthonsed or 
fraudulent (J ) 

46 The implied power of a partner extends to the boirowiug 
of money for the purposes of the business, where the business is 
of a kind that cannot be earned on in the usual Vithout such 
a po^er(ff), but not for the purpose of providing the capital to 
be contributed by any individual partner (h) Where the limit of 
contribution is fixed by express agreement among the paitners, a 
paitnei cannot, at all events as between himself and lus paitneis, 
bind them bj borrowing beyond the stipulated sum (i). 

47 A surviving partner can give a valid secuiity on the paitner- 
ship assets for a debt incurred before the death of his partner (A) , 
nnd a paitner has authoiity to pledge the pailnership piopeity for 
paitnership purposes after, as uell as hefoie, dissolution, in the comse 
of winding up the business (/) But affcei the appointment of a 
loceiver by the court, a paitner, who has been a party to the older 
appointing him, cannot deal with the partneishij) assets so as to 
cieate a valid security (m) 

48 An attempt by a partner to pledge the firm’s ciedit for a 
pin pose apparently not connected with its oidinary business does 
not bmd his partneis unless he has then expiess authority (a) 
Ilieiefoie a partner who holds sliaiesas tiiisteo foi his him cannot 
gue a valid chaige upon them for his private debt to a lender who 


(e) Frankland v M*Gustf/ (1830), 1 Knapp, 274, P C , Levermn v 
Lane (1862), 13 C B (N s ) 278 , EMey v Tayloi (1810), 13 East, 175 
tf) Hood V Aston (1826), 1 Hubs 412 Hut if taken boTvd fide wiihoiii 
f'Uch knowledge at the time, subsequent knowledge of the niiAConduct of 
tlio partner in givmg the security is immalerial (Swan v Steele (1806), 7 
baht, 210) 

(q) Eg, an ordinary trading partnership (Bank of A uHtralaeia v Breillat 
(1847), 6 Moo P C r 152, 104 Fisher v Taqler 2), 2 Hare, 21H) 
\s to mining partnerships, see Dickinson v Valpy (1829,, 10 B & C 128, 
RtcLells V BenneU (1847), 4 C B 686, and cases tlure cited As to 
borrowmg, for the purposes of the firm, by a partner m his own natno, 
Bee p 33, post , see also title Moutoaoe, Vol X\I , p 94 
(h) Qreenslade v Dower (1828), 1 Man & Ry (k b ) 640 , 

{%) Be Worcester Com Exchange Co (1853), 3 Be G M & G 180, J87 
(A) Be Olough, Bradford Commercial Banking Co v Oare (1886), 31 Ch D 
324 

(l) Partnership Act, 1890 (63 & 54 Vict o 39), s 38, Butchart v Diesser 
(1863), 4 De G M & G 542, C A , Brown v Kulger (1858), 3 H A N 
853, Be Lifherland, Ex parte Howden (1842), 2 Mont D A Be G 674, 

Bourne, Bourne v Bourne, [1906] 2 Ch 427 But, though he has 
authority to pledge the partnership property, this does not en^le him to 
bind his partners personallr (Bla/ine v Ilolland (1889), 60 L T 285, P 0 ) 
nor arc the other partners liable if the advances have been made solely on 
the credit of the borrowing partnei and not on that of the partnershxj), 
and the apphcation of the money to the purposes of the partnership does 
not per se make it hable (Emly v Lye (1812), 15 East, 7 , Smtlh v Craven 
(1831), 1 Or &J 600) 

(m) BtUsr Rserss (1882), 30 W K 439 , affirmed, 31 W B 200, C A 

(n) Partnership Act, 1890 (53 64 Vict e 39), s 7 , see also title 

1Iobtoaob,VoLXXI,p 95 
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knows that they belong to the firm (o). But he oen {^ve a charge 
on partnership property for his own debt to a person who has no 
notice that the property is not his own(p), and, prtmd facte, a 
honA fide lender to a partner on the credit of .the partnership is 
entitled to assume that the transaction is for partnership purposes 
and authorised, unless he has notice of suspicious circumstances 
which ought to put him on inquiry (q) A partner who has 
pledged the firm’s assets for his pnvate debt cannot sue, as a 
member of the firm, to set aside the transaction (r). 

49 A partner has implied authority to receive and give a good 
dischaige for debts due to his firm, but not for a debt owmg to one 
of his partners in his peisonal capacity (a) The appointment, 
however, by partners of a person to receive debts due to the firm 
does not revoke the implied authority of any partner to receive and 
give a valid receipt for such debts (S) A payment by a debtor of 
the partnership to one of the partneis is ptiim facie a payment to 
the partnership (c). 

50 A partner has also implied authority to release a debt 
owing to his firm(d), even where it is leleased by deed executed by 
him “ for self and partner ” (e) But a covenant not to sue by one 
partner only does not release a partnership debt (/), and a partner 
cannot set off a debt owing to himself by way of release of a 
partnoiship debt so as to bind bis partners in equity (p) A 
release, not undei seal, of one paitnei by a cieditor of the firm does 
not necessarily release the other paitners Qi ) , but a release, by 
receipt, of one debtor on a joint and several judgment debt has 
been held to release his co-debtor, where there was no ground for 
importing into tlie document an intention to reserve rights agamst 
the co-debtor (t). In the absence of fraud one partner^may release*' a 

(0) Wilktnwn v Eyhyn (1866), 14 W B 470 ‘ 

Ip) Baiba X Bj/land (1810), Gow, 132, Tupperx Haythome {1815), Govr, 
136, n But such asaigiiment is subject to the paitnerslup debts {Towng 
V Ketghley (1808), 16 Yes 667) 

{q) OkeU V Eaton and OkeU (1874), 31 L T 330, Loyd v Freshfield 
(1826), 2 C & P 326 , Betd v EoUtnahed (1826), 7 Dow & By (K b ) 444 

(r) Brownngg v Bae (1860), 6 £xbh 480 But an innooent partner 
may obtain equitable relief {Midland Bail Co v Taylor (1862), 8 H L 
Cas 761, Ptercyv Fynmey (1871), L B 12 £q 69) 

(а) Powell V Broadhuret, [1901] 2 Ch 160 With regard to an equitable 
chaige vested m two jomt tenants, see Matson v Dennis (1864), 4 De G J. 
&Sm 346, G A 

(б) Bnstow and Porter t Taylor (1817), 2 Stark 60 

(c) Moore V Bmttk (1861), 14 Beav 393 

(d) BawksTiaw v Parkins (1818), 2 Swan 639, and see title Conxbact, 
Vol YSI , p 466 

(e) WdMnson v Linda (1840), 7 M & W 81 

Jf) WoXntesUyx Cooper (1839), 11 Ad &£1 216, Huttonx. Eyre {1815), 
6 Tkniit* 289 

iy) PUfrey x Eymey, swpra , Kendal x. Wood (1871), L. B, 6 Excb. 
249, £z. Ch. 

(1) Re Armitage, Ex parte Good (1877), 6 Ch D 46, C A.i eg, where 
the Butronuding circumstances show that the release was hmited^, aee Be 
E, W A„ [1901] 2 K B 642, C A., per C/OLUNs, L J , at p 662 

W A , supra . and compare title Guaramtbx, Yol XY; 
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cause of octiou i& wluoh lie end hie partners are plainiifib(/b) ; Irat Beor. i, , 
he mast have express authority to consent to i^udgment( 0 , <» to fewer e$ 
babnut a dispute to arbitration (a), or to compromise an action ( 6 ). 

A managing partner has implied authority to defend an action 
Hgainst the firm in relation to the par tnei ship business (e). tiwity 

51 Each partner has imphed authority to pay debts owmg Payment^/' 
by the firm. Part payment of a debt by a partner may be presumed 

to have been made by him as agent of the firm, and m'ay, therefore, 
pi event a Statute of Limitation from running m favour of his 
paitners(d); but part payment by a oontmumg paitner after' 
dissolution or other determination of the agency cannot generally 
be set up agamst a retired partner who pleads the statute (e). 

Payment of interest by continuing partners has, however, been held 
to bind a retired partner where it was really made on his behalf (/). 

52 A general power of attorney m favoui of one member of a Fowen of 
firm does not confer any authority on his partners (< 7 ) , but a “ttornoy 
power of attorney by one paitner to anothei, authorising him to 

bell all or any of the donoi’s property, enables him to sell the 
partnership pioperty(/i) Two poweis of attorney ( 1 ) to do certain 
acts for him, including in geueial terms the indorsement of bills, 
and ( 2 ) to accept bills, given to bis wife by a person who cairied 
on business on his own account and also in paitnership with others, 
were held not to authorise hei to accept bills foi the purposes of 
the partnership (i) A power of attorney for the purpose of exercis- 
ing the powers and privileges undei a specified deed of partneiship 
has been held not to authoriae a notice of dissolution and an assign- 
inent of the partnership assets (Ic) 


(k) Arton v Booth (1820), 4 Mooie (c r ), 102 , Barker v Bwhardson 
(1827), 1 Y & J, 362 , Furmval v Weeton (1822), 7 Moore (c p ), 356 
(!) Hambtdgo -r Be la Crouse (1846), 3 GB 742 , ooinparo Mimster v 
Cox (1886), lOApp Gas 680 

(a) Adams v. Bankhart (1838), 1 Gr M & B 681 , Stead v Salt (1826), 
3 Bmg 101 , Be Crowder db Co , Ex parte Nolte (1826), 2 G1 & .T 206 , 
Ilattonv Boyle (1868), 3 H & N 600 In Thomas v Uherton (1878), 10 
Ch D 186, G A , the co-partners were bound by aoquicsrenoe 

(b) Crane t Lewis (1887), 36 W B 480 A release m comprom^e of 
an action against one partner for damages for a joint tort may release all 
the members of the firm (Rowe r Oliver (1008), 24 T L B 781 , Brms- 
mead v Ramson (1872), L. E 7 G P 647, Ex Gh ) 

(e) Tamhnson t Broadsmith, [1896] 1 Q B 386, G A 
(d) Qoodwvn T Barton (1880), 42 L T 668, G A , see title Liuitatiom 
OF Actioks, Vol XIX , p 74 

(s) Watson V Woodman (187 S),L B 20 £q 721 It would be different 
if the partnership was dissolved upon terms which expressly or imphedly 
created an agency (ibid , at p 730) 

(/) Be Taeker, Tueker v Tucker, [1894] 1 C!h 724 , affirmed [1804] 3 
Ch 429, G A , compare Friend t Young, [1897] 2 Gh 421 , and see title 
Lihitation op Actions, VoL XIX , p 74 , Mercantile Law Amendment 
Vet. 1866 (19 6c 20 Vict. 0 97), ss 13, 14 
(g) Sdmeton v. Wnght (1807), 1 Camp 88, nor does it generally impose 
any Habffity on the firm for hu wrongful acts in the exercise of the power 
(OMtan V Cooke <2 Sons (1877), 37 L T 607) 

y Outram, [1892] 8 Ch 369, C A 
Mvnmngs (1827), 7 B & C 278, compare Jacobs r. 
Ch 816, C A 

QodseU (1870), L B. 6 Q. B 422 


(h) Raudtsley 

(i) AUwood y 
Homo, [1002] 1 

(k) aarper v 
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Skot 1 


Sttb-Seot 3 —Wrongful Acta 


P|»wer of 
One Partner 
to Bind 
the Firm. 

Liability for 
torts 

General 

principle 


Solicitors 


Misappiopna 
tion ot 
client 8 
money 


53 It a partner, acting in the ordinary coarse of the partner* 
ship business, or with the authority of his partners, commits any 
wrongful act causing loss or injury to a third pbrson ; or, if acting 
within the scope of his apparent authority, he receives and 
misapplies, or the fiim receives and any paitner misapplies, money 
belonging to a third peison, the firm is liable ( 1 ) 

All the members of a firm are liable for the wrongful acts of a 
partnei which aie committed in the ordinaiy course of business as 
'cained on by that particular firm, although the transaction in 
question may not be within the usual scope of similai busiuesses (m), 
01 to secure an object which would be within the ordinary scope 
of the partntuship business, if attained by legitimate means (n) , but, 
in the absence of special circumstances, they are not liable for the 
fiaud of one i)aitner committed otheiwise than in the oidmary 
course of the partnership business (o) 'I'he iiile extends to damage 
caused by the negligence of a paitnei in the ordinary conduct of the 
partnership business (p) 

54 Innocent paitnors in a firm of solicitors are liable for a 
fiand committed by tlieu partner m transacting legal business (5), 
and for payment of the costs of an action commenced andpiosecuted 
by one partner, without liis partners knowledge, m the name, but 
without the authority, of a plaintiff (?) 

If a memhei of a fiim of soluitois, acting foi the vendor on a sale 
ordered by the couit, leceives a deposit from the auctioneer and 
absconds with it instead of paying it into couit, Ins paitners aie 
liable (») An innocent paitnei where the other paitneis, acting 
under a ]omt and seveial power of attorney in favour of all the 
paitneis, misappiopiiate funds belonging to a customer, is liable to 
the customer (f/), and the same lule applies to any mefney paid by a 


(l) Partnership Act, 1890 (63 & 64 Viot c 39), ss 10, 11 , De Btheyre 
{La Maiqmse) v Baiclay (1856), 23 Beav 107 As to liability in genera) 
for toit see title Tort 

(m) Bhodes v Moults, [1896] 1 Ch 236, C A 

(n) Uamlyn v Houston d: Co, [1903] 1KB 81, 86 C A 

V Twtsden (1886), 34 W R 498, see Cleather v Tmsden 
(1884), 28 Ch D 340, C A “This is conceded to be beyond the scope ot 
the business of solicitors, though, of comse, it may be brought within it 
by special circUmst antes ” (ibid, 'per Bowen, L J , at p 349) 

(p) Ashworth V Btanwix (1861). 3 E & E 701 , Melhrs v Shaw (1801), 
I B dc S 437 As to the pnnciples of habihty for neghgence, see titles 
Misrepresentation and Fraud, Vol XX, p 713, Negligence, 
Vol XXI, pp 433 ei sea 

(g) Brydges v Branfill (1841), 12 Sim 369 So joint owners of a patent 
are liaIRo for the fraud of one of them {Lovell v Hicks (1837), 2 Y & 0 (ex ) 
46, 478, 481) As to ownership of patents, see title Patents and 
Inventions, pp 130, 183 et seg , post 
(?) Noiion V Cooper (1856), 3 Sm & G 376, and sec title Solicitors 
(«) Biggs V Bree (1882), 30 W R 278 But compare B& Lawrenge, 
ISx parte Hurdon (1854), 2 Sm & G 367 (where thechont had so acted as to 
tender it improbable that the innocent partner w ould have notice of the 
transaotioii) , Ihxon v Wilkinson (1869), 4 De G & J 608, C A. 

(tt) V Lee (1843)|6 Beav 324, Marsh v Keaiing (1834), 2 CL & 

Fm 280, H. h , Beid v Bigby d Co , [1894] 2 Q B 40 , Aubyn v 
Smart (1867), L B 6 £a, 183 , aflBrmed (1868), 3 Ch App 646 
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Part IV —Relations between Partners and Third Parties. /SI 

cbent to one partner of a firm of Bohcitors or bankers who are sbct^I 
aeting for him for any specific pmpose connected with the busmeas Pewar M 
which he entrusts to them {h) One 

Partners in a firm of solicitors are, however, not liable for the 
fiaud of their partner who, without then knowledge, wrongfully th^Iyk 
converts to his own use trust money properly invested in his name Fciaa« 
as trustee (c) It is otherwise if the tiust money is used for the received 
purpose of the fiim with the knowledge of the othei partners (d) 

Wheie a firm of solicitors acts for trustees, and one member of the 
him so acts as to rendei himself a constructive trustee, his partneis^ 
aio not liable for his defaults in that character as distinguished 
from defaults as a solicitor (^) so when one of the members of the 
film IS an expiess trustee {J ) , and if a solicitor takes a conveyance 
of property to himself at the lequest of a client without the know- 
le^^lge of hiB partners, they are not liable foi his fiaud in dealing 
with the propel ty (q) 

55 Innocent paitners are liable for the misrepresentations of one Mmrepr©- 
of their paitneis m matters connected with the ordinary business of bontation 
the him (h) 

{b) Dundonald [Earl) V 3fafi(erman (1860), L R 7 Eq 604 (solicitors) , 

Bishop V Jeisey [Countess) (1854), 2 Drew 141 (bankers) Where money 
belonging to a client was paid to the ciedii of a firm of solicitors for invest* 
inent on a specified mortgage, and one of the partners, without the know- 
ledge of bis partner, appropriated the money and falsely represented to tlio 
client that the mortgage had been executed, the innocent partner was held 
liable to replace the money [Blair v Biomley (1847) 2 Ph 364 , Moore \ 

Enightf [1891] 1 Ch 547 , Sawyer v Goodwin (1867), 36 L J (CH ) 678 , 
but compare Piumerv Greyory (1874),L R 18 Eq 621), but it is no part of 
the ordinary business of a fiim of solicitors or bunkers to receive money 
belonging to a chent for reinvestment generally, as distinguished Irom a 
specified mvestment, on the payment on of a mortgage, and, if one paitner 
does 80 and raftiappropriatcs it without the knowledge of his partiicis, they 
aio not hablb [Sims v Brutton (1860), 6 Exch 802 , Bovrdillon v Roelie 
(1868), 6 W R 618, compare v Chambeis (1778), 2 Cowp 814, Har- 
man v f7o7m«o?i(1853), 2 E &B 61, Eager y (1802), 31 Beav 679) 

(c) Coomer v Biomley (1852), 5 De G 8c Sin 632 

(d) Partnership Act, 1890 (53 & 64 Vict c 39), s 13 \1) , Be Moxon, Ex 
parte Heaton (1819), 13uck, 386, Be Harford, Ex parte Povlson (1844), 
be G 79 But the meie fact that the trust property has been used the ^ 
business or on account of Ihe Ihm by one partner who is the tnist<»e is not 
sufficient to render the other partners hable (^Partnership Acl, 1890 (53 & 

54 Vict c 39), s 13, and as to hability of incofning partners, see Tuyford 

V Trail (1834), 7 Sim 92). unless they have notice (Partnership Acl, 1890 
63 & 54 Vict c 39), s 13 (1) ) Where the othei partneis uie implicated 
in the breach of tiust, the liabiUty ansing thereout is not merely 30 int, 
but joint and several [Blyth v Fladgate, Morgan v Blyth, Smith v 
Blyth, [1891] 1 Ch 337, 353, Be Aoramam, Ex parte Woodm (1843), 3 
Mont D & Do G 399) Nothing in the Partnership Act, 1890 (63 A/ 64 
Vict c 39), s 13, adects the right of the parties defrauded to follow and 
recover the trust property from the firm if still in its possession or under 
Its control (ibid , s 13 (2) ) 

(e) Mara v Browne, [1896] 1 Ch 199, C A , compare Be Biddulph, 

Ex parte Burton (1843), 3 Mont D 8c De G 364, Palmer v 8 (1907), 

51 Sol Jo 653, and see title Tbusts and Tbdstees 

(/) Be Fryer, Martindale v Pteguoi (^1867), 3 K & J 317 

(0) Tendnng Hundied Waterworks Oo v Jones, [1903] 2 Ch 616 

(k) Bapp V Latham (1819), 2 B & Aid 796, and see title Miskepb*. 

8BNTAT10N AND FrAUD, Vol XX , p 712 
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Partkbbship. 


beot 1 One partner is not bable for the trespass of another unlesa oom* 
fewer of mitted with his knowledge or ratified by him (i) If a fartoer 
(]tae Partner maliciously piosecutes a person for stealing the partnership pro- 
to perty, it would seem that neither the firm noc the other partners 

are liable to an action for malicious prosecution and wrongful 
Tieq>aM imprisonment merely because the property was partnership 

Mahcioiw propeity(a) 

proBcctttaon A paitnersfaip film cannot acquiie iiioperty in goods obtamed 
Uoodi by the fraud of one paitner to which the rest are not privy (ii). 

obtaiDod • 

by fraud Sub-Secti 4 — Acts dmie hy Author%$ed Person tn Name of Firm 


Gctkm il 56 All the partners of a fiim are bound by acts and instiu- 

ments done and executed in relation to the business by any person 
duly authorised, whether a partner or not, if done m the firm’s 
name or with evident intention to bind the fiim (c) A deed 
executed by one partnei for himself and his partner m the presence 
of the latter binds both(d) 


Sub-Sect 6 — dime %n Name of Indxvtuunl 

Bze<-ation 57 One partner cannot bind the otheis by a guarantee appa- 
«f unconnected with the parlneiship (f) , but he may do so 

where a mutual authority is pioved by a pievious course of piactice 
of, or by adoption of, the partners, or by the usage of similar 
partnerships (/) An approval of a diaft agieement signed 
l)j one member of a firm may bind the other partners ( 51 ), and 
a contract for a lease signed by one partner has been held to 
bmd the others, wheie an analogous parol contract had been 
enteied into and possession taken by all (ft) A bill drawn on 


(t) Petne v Lamont (1841), Car & M 93, and see title I^sspass 
( o) Aihuekh v Taylor (1816), 3 Dow, 160, and see, generally, title 
Malicious Pbosecution and Pboceduke, Vol XIX , pp 669 «( tea 
(6) Ktlby V Wtlton (1826), By & M 178, per Abbott, CJ, at 

p 181 * 

( 0 ) Partnership Act, 1890 (63 & 54 Vict c 39), s 6 , see cases in 
note (1), p 33, poet But the general rules of law rolatmg to the execution 
of deeds aud negotiable mstruments are not affected by this piovision 
(Partnership Act, 1890 (63 & 64 Vict c 39), s 6) , see titles Bills of 
Exohanoe, Pbomissobx Notes and Negotiable Instkuments, Vol II , 
pp 469 etteq . Deeds and Otheb Instbumenis, Vol X , pp 366 et eeq 
(d) Ball V DunstervxlU (1791), 4 Term Rep 313 , Bum v Bum (1798), 
3 Ves 673, 578 But usually an authority to execute a deed must be given 
by deed (SUtgltU v Eggvngtou (1816), Holt (N p ), 141) , see title Deeds 
AND Otheb Inbtbuhents, Vol X , p 363 
(s)J»«nca«v Iioumdes (1813), 3Camp 478, SasUhamy rcuug (1844), 


(/) Brettel v. Wtttiam (1849), 4 Excb 
Oterdotu (1808), 15 Ves 286, is commented on 

^ 9.A TX- T y-k 


623, 629, 630, where Bx parte 


( q ) Brogden v. Metropaktan Bail Oo (1877), 2 App Cas 666 
ifi] Bhaim V MiUtgan (1856), 22 Beav 606 , and all the partnm are 
I»We lor the gaa supphed to the place of business although leased to one 


of them only 

C 995). A 


L6n^ Oashght and Coke Co v (18'26),**2 

i -f* *, “gaco by one partner only, not as an esorow, may 

{Bowker v. Bunlehm (1848), 
1L“* A?® ' Cvmherlege v Aowson (1867), I C B (H. «.) 

709 , LawiriH v Gurney (1863), 9 Jar (n s.) 802). ' 



P\Kr IV.— ItEtATIONS PaKI^EUS AND tattlb jPAKTtSS. . $$ 


a firm, and accepted by one partner in the firm^s name and in his l« 

[•own mavbind the firm, but, if it does so, it does not bind hi m 
separately (t), A bill given for partnership purposes by one partner 
in his own name — ^and not in the firm's name— does not bind the 
other partner (fc); but if given in a name which the jury finds to th e 
be intended for and substantially identical with, or hamtually used ^ 

as, that of the firm — though not stiictly accurate— it bmds the exchange, 
other partners (1) 

58 The mere fact that money, boirowed by a partner in his ^tfoneyusea 
own name on security belonging to him personally, has been used 

for the purposes of his firm with the knowledge of his paitneis does • 
not render them liable (?w) There is no implication of laws from 
the mere existence of a trade paitneisliip, that a partner has 
.luthoniy to bind the firm by opening a bank account on its behalf 
in his owm name(?i) 

If one partnei promises m his own name to pay a debt of his Viomm to 
film he alone is liable on such promise, and he cannot raise the l*“> tirmdebt 
defence that the debt was a joint liability (o) ^ 

59 A retued partner has been held not liable for the puce of Kthrcd 
f^^Dods oideied by himself and his paitnei befoie his reiirerneni, pai^"**** 
where such price was, after dissolution, seemed by the acceptance 

ol the continuing partner alone, to whom the goods were afterwards 
(Uhierod (p) 


SuB-ShCT 6 — Jialtjicatton and Hepudtatton 


60 Transactions which would pnmd /aac be within the implied Unauthonwa 
uulhority of a partner do not bind his film or partners if he lins, in 
fact, to the knowledge of the person dealing with him, no auihoiity 
to ^arry out such transactions {q) 


(i) Be Bamordt Edwards v Barnard (1886), 32 Ch I) 447 Noi is tho 
partner severally liable if the bill is accepted by the partner “ for t he 
pditnership and self’* {Malcomson v Maliomson (1878) I L R Ir 228) 

[L) Re Adaneonia Fibre Co , Miles* Claim (1874), 9 Ch App 4135 

(/) Fatih y Richmond (1840), 11 Ad & FI 339 (bill \ en in the name 
of “ H & F” instead of “ H & Co”), miliamson v Johnson (1823), 
IB &C 146, South Caiolina BaaK v Case (1828) 8 B & C *427, 
<:\p]ained in Nicholson v Riclceiis (I860), 2 E & £ 497, per Crompton, 3 , 
iiud in Re Adnnsonia Fibre Go Miles* Claim, supra, per Mlllisii, L .1 , 
at p 649 , and see p 1 10, post 

(m) Bevm v Lewis (1827), 1 Sim 376 But he may be entitled to be 
udemnufied by them (Browne v Gibbtns (1726), 6 Bro Pari (’as 491, 
Re Oundle Union Brewery Co , Oroxton*8 Case (1852), 6 De G & Sm 432) 

(n) Alliance Bank, Lid v Kearsley (1^1 1 ),Ij li 6 C P 433 

(o) Murray v Somerville (1809), 2 Camp 98, n 

(p) Be Ohruiopher, Ex parte Hams (1816), 1 Madd 583 

(a) Partnership Act, 1890 (63 & 64 Vict o 39), ss 6, 8 , Qalway (Lord) 
V Maithew (ISOS), 1 Camp 402, Uetlbui y AevtW (1869), L R 4C P 
354 , affirmed (1870), L R 6 C P 478, Ex Ch The holder of a bill 
indorsed or accepted by one partner cannot sue the other partners if he 
knew, when he took the bill, that the former had no authority to indorse 
or accept it (HetUnii v Neviil, supra , Hogarth v Latham <9 Co. (1878), 3 
Q B I) 643, C A , Galway (Lorn) v Matthew, supra , Arden v Sharpe 
(1797), 2 £sp 624, compare Greenglade v Dower (1828), 7 B & C 636) 
Where the name of the hrm » that of one of the partners, who does not 
carry pn a separate business, a bill drawn or accepted in such name is 
pfesutned to oe a partnership bill, unless at is proved to have been given 
as the bill of the individual partner and notof the firm (Yorkshire BanHny 


1I.L.— XXII. 



34 


IteOT 1 
/ Power of 
One Partner 
to Bind 
the Firm. 

Betifioatioo 
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But, when a purtnet ^eeeda hiB authority, tha otjber 
adopt the transaction, and are then bound by it (r) , and they 
be hound if they have notice of the transaction and raise no 
objection But notice to him is not notice to theni(s)i nor is 
notice to a clerk employed a partnership firm of unauthorised 
transactions by a partner constructive notice to an individual 
partner who has no actual knowledge of such transactions (t) 

61 A partner who merely complains of unauthorised transac- 
tions by his partner, but takes no farther step and allows a record 
of such transactions to remain in the partnership books, may be 
bound by acquiescence (a) 

Sect. 2. — Liahihty of Paitners to Thud Pa) ties* 

SuB-SrcT 1 —Nature 

62 Partneis are jointly liable for the debts and obligations of 
the firm (b) 

63 A promissory note signed by one partner for himself and his 
paitners ncyminaiim may create only a joint liability although 
beginning “ I promise to pay (c) , and a promissory note given 
by a firm (and a stranger as surety) has been held only to impose a 
joint liability on the members of the lurn (d) An undertaking to 
pay the debts of a third party signed in the inm name and by each 
j)ai trier in his own name, so as to amount to a joint and several 
guaiantoe, creates a joint and several liability {e) 

64 Partners are jointly and severally liable for the wrongful acts 
01 omissions of any of them which cause loss or damage to third 
persons, if such acts are either done by a partner in the ordinary 
course of the farm’s business or with the authority of his partnerfi^(/) 
They are also jointly f^nd severally liable where a partner leceives 
and luisapphes the money or property of a third person while actin^^ 

Co T BeaUon (1), Leeds and County Banking Co Y*8ame (1879), 4 C P D 
204 , affirmed on different grounds (1880), 5 C P D 109, 0 A , compaie 
Logd V. Ashby (1831), 2 f & Ad 23 , Be Blaekhwin^ Ex parte BoUiho 
(18J7), Buck, 100, but see Winile v Crowther (1831), 1 Cr &; J 310) 

dr) W tills v Dyson (1816), 1 Stark 164 

(s) Williamson v Barbour (1877), 9 Ch D 629, 636 With regard to the 
conditions which must exist to constitute a binding adoption of acts a 
priori unauthonsed, see Marsh v Joseph, [1897] 1 Ch 13, C A , per Loid 
KussELL 01 Kiixowen, C J , at p 246 , and see title Agency, Yo). 1 
pp 176 ei seq In case of the repudiation of a contract ent^d into 
by one partnoi within the scope of hia authority, the partnership is liable 
for everything done under the contract before receipt of notice of repudia 
iiqti* by the party contracting with the paitner, or subsequently in respect 
af liabilities already incurreaji^in^l^ v Vre (1833), 2 Knapp, 188) 

(0 Lacey v HtU, Leney v Hill (1876), 4 Ch D 637, 649,(5 A ; affirmed 
tub nom Bead v Bailey (1877), 3 App Cas 94 

(а) OftM V, Ford (1842), 1 Y & C Ch Cas 280, 286 

(б) Partnersiap Act, 1890 (63 6c 54 Viet o. 89), s 9 This prQvisioii » 

deolai^tcty of the former law. With to the several liabihty of the 

estate of a deceased p&ttner, see note ( p), p. ^ post 

(a) BaOarjte, Ex parte Buckley (1846), 14 M 6c W 4d9. 

Im M parte Wileon (1842), 3 Mont D. 6& De 6, 67. . 

(4 m Imm. Fleming A Co., Ex pofie Hording (1879), 12 Ch. D* 667, 
C A ' ' 

Partnedci^ip Act, 1890 (63 6c 54 Vict c 89), ss 10. 12 



p/rT IV.— BstATlCMfS BBtWmur AVti THUtD fl| 

withia tm of }m apparent authority, whero 

l^ecoives^ in the ordinary uoiuraB of its baaineflai mtm&y or propa^ 
which 18 xQisapplied by oro or mora of the pwtaWifirhila in tha tfU j il ilH 
firm's custody (^), Ifa^nera in a firm of solimtora have been held 
jointly and severally liable for a breach of trust committed by one 
partner, in which they were implicated (A), and tcx misappropriation 1 

of moneys where an undertaking, within the scope of the partner^ ' t 
ship business, had been given by one partner to apply money, paid 
to him by a client of the firm, for a specific purpose (i). 

65 Where a trustee improperly lends trust money to a firm, Brewshof 
and the partners know or ought to be treated as knowing the facts, ^^uat ^ 
they themselves are implicated m the breach of trust, and are jointly 

and severally liable for it ( 7) Where, however, one partner (not a 
laistee) in a firm of bankers invests trust money on improper 
hi'cuiities with the knowledge of his partners, they aie jointly 
lia)>le as bankers, but not jointly and severally liable as tiUBtees(A.) 

66 Though partners are jointly liable to third persons, a night of 
partner who pays more than his share of a partnership debt, p*^>nierHto 
whether voluntarily or not(Z), is entitled to contribution from Ins 
partners (w) Where one of two paitners who are jointly liable 

has paid a judgment debt, he is entitled, in order to enforce his 
light to contribution, to an assignment of the judgment under the 
Mercantile Law Amendment Act, 1866(7?), but this right is subject 
to the equities subsisting between the debtors as partners (n) 

67 The estate of a deceased partner xs severally hable, in a Docoafurd 
tUio course of administration, for the unsatisfied debts and psrtnci 
obligations of hia film, subject to his separate debts (p), but 

ig) Partnership Act, 1800 (53 &;54yict 0 39), ss U, 12, D$ Bibeyre 
{La JHarqwse) v Barclay (1857), 23 Beav 107 , CoUte, Ex vatic Adamson 
(1878). 8 Ch D 807, C A 

{h) Bhfth V Fladgate, Morgan v Blyth, Smith v Blyth, [1801] 1 Ch 337 
(i) Atkinson v. Mackreth (1866), L R 2 £q 570 
{]) Be Acraman^ Ex parte Woodin (1843), 3 Mont D De G 300 
(fc) Be Btddulpht Ex parte Burton (1843), 3 Mont D* \ De G 364 , and 
SCO pp 30, 31, ante 

(l) Sadler v (1834), 5 B & Ad 936, and see title Conik^ct, 

Vol Vn . p 472 

(m) Bowler v Peplow (1850), 9 C B 493 , Sedgwick v Daniell (1857), 

2 H & N 319 , Batard v Hawes (1853), 2 £ &; |1 287 A partner could 
not formerly, in the absence of special circuinstanbes, sue for contribution 
at law , his remedy was in equity {Sadler v Nixon, supra) 

(a) 19 4c 20 Vict o 97, s 5 

( 0 ) Baler PaweU (1911), 105 L T 291 

(p) Paiimerslup Act, 1890 (53 & 54 Vict 39), s 0 , and see titles 
^^ ONTRACT, Vol Vir , P 460 , ExECUTOBB AND ADMIMIBTRATOBS, Vol 
XTV , p 309 This declares and settles the principle, which had long 
been acted upon m equity, l^at although partners were at law only 
jointly liable on contacts, a survivmg partner could, in equity, obtain 
^ontnbution from tbe estate of a deoesaea partner m respect of babibties 
wbi<^ he was subject as snob survivor, and that unpaid creditors 
nugbt bvsfl themselves direotly of the equity which the surviving partner 
<M)uld thus insist upcm {KendM r Bumify>n (1879), 4 App. Cas« &S4d» The 
fact that the remedy was enforced ip equity at the in^anee of creditors 
of the firm has in some old casOa hoen treated as an adoption by the 
former Court of Chancery of the rule of the lem mereatoria that partn<5r8hip 
debts .create a se\eral as well as joint lishiliiy; see Bevaynes v NetpU, 

Cdce (1816), 1 Mer 529, 564- put this view rejected by tm 
House of Lords . see Kendall v Hatniuont eupra, at p 538 As to the 


S6 

Biot 9 
jUflbUity 
«f Partaen 
toTbird 
Ferttes. 

Liability 
rtins from 
date of 
iMsociation 


Liability (n 
cooc of 
Fptnfic 
adventuicfi 


Pabtnebship. 

joint covenantB by partnem, as lesBees, are not oanstraed aa joiiiti 
and Beveral after the death of one partner, bo as to render hiB« 
estate liable for breaches after his death (9). 

SUB-SaCT. 2 — Duratum \ 

68 A person entering a subsisting firm is liable for the flrm^s 
debts incurred after he becomes a partner, but not, in the al^nce 
of contrary ‘agreement, for previous debts (?) Thus the fact a 
pel son who buys goods subsequently agrees to let another share in 
the profits does not enable the seller to sue such other person (s) , 
and a person who, on joining a firm, becomes entitled, as b^^een 
himself and the film, to the rights of a partner from a pas^ate 
cannot be sued for goods supplied to the firm between such past 
date and the time when he joined the firm (t) 

In the case of a joint adventure relating to a specified cargo of 
goods supplied separately by the several adventurers, where it was 
agreed that no adventurer was to be answerable for anything ordered 
and shipped by any co-adventurer, their joint liability was held not 
to commence until the goods were on board (w) But where it was 
agreed that tlie goods weie to be bought by or for the adven* 
turers jointly, their liability was held to begin at the time of 
purchase (v) 

A partner is liable for the debts iiicuired by his firm from the 
date fixed for the commencement of his partnership, although the 

cnciimslaiicos which determine whether the remedy agamst the estate of 
the deceased partner is or is not barred, see Vulltamy v I^oblc (1817), 3 
Mei 693, 619, Wayv (1845), 5 Haie, 66, Broun y Gordon 0952)^ 

16 Beav 302, Devaynes v NohU^ Clayton ' 9 Case (1816), 1 Mer 629,672, 
W tUtnson v Hendeison (1833), 1 My & K 682, Ex 'paiie Kendall (1811), 

17 Ves 614. 626, Thorpe v Jackson (1837), 2 Y & Q, (tx ) 663 (Which 

shows that the survuing partner is a neiessary party ^to the action), 
Bunthwaite v Britain (1836), 1 Keen, 206, Winter v Innes (1838), 4 My 
& (^i 101 , Cowell v Sikes (1827), 2 Russ 191 , compare Mills v Boyd 
(1842), 6 Jur 943 , and see title Equitt, Vol XIII , p 39 ** As regards 

the partners wheie tlieie is m equity no survivorship of property there is 
no Kur\ivorship of the linbility *’ {Beiesford v Browning (1876), 1 Ch D 
30,jL' A , per Jamfs, L J , at p 34, afhnnmg S C (1876), L R 20£q 
604 , tompare Wilmcr v Currey (1848), 2 Be G- & Sm 347) 

(q) Clnrle v Bickers (1846), 14 Sim 639, and see title Contract, 
Vol VII , pp 337, 338 

(r) Partnershy) Act, 1890 (63 & 64 Vict c 39). s 17 (1) , Shirreff v 
Wilks (1800), 1 East, 48 , Newton v Belcher (1848), 12 Q B 921 , Beale v 
Molds (1847), 10 Q B 976 , Lucas v Beach (1840), 1 Man & G 417 , Dyke 
V B/eii>er(l849), 2Car &Kir 828 , andsee Craif/ord v GocA^(1861), 6 Exch 
287 Knowledge by a creditor of the old hnu that the new partner had 
jouied the hitn is not a necessary ingredient m determinmg nis habihty 
to such creditor (Scan v Beale (I860), 6 Jur (n 8 ) 659) Promoters of a 
bill lor a railway are hable from the date of association and not merely 
from the passing of the bill (HoUnee v Hiagins (1822), 1 B & C 74) But 
quirre whether Lucas v Beaeh^ mpra, ana Holmes v Higgins, supra, were 
really cases of partnership As to the effect of novation upon contractual 
liability, see title Cokhuct, Vol VII , pp 605 et seq 

(s) Young v* JETimter (IBl^h ^ Taunt 582 , compare Mawman v OiOett 
11^9), 2 Taunt 325, n 

(1) Wilsford V Wood (1794), 1 Esp 182 

fu) Savitte V SoherUon (1792), 4 Term Rep 720 

( 0 ) dotcfAimfc V DuekworikJlBlO), 12 East, 421 ; compare Barton r, 
Pansgn (1809), 2 Taunt 48 ; toung v. Hunter (1812), 4 Taunt, 683, 
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partnership deed may be exeoated at a latnr date(v), notwitbstandii^ H, 

.an arrangement to the contrary between himself and lus partners (•). MiifflV 

An agreement for a partnership in certain events does not ren^ sj^ KitWW 
the parses liable for ^he acts or defaults of each other as partners 
uutil the events happen, unless there has been “ holding out ” (b) , WjWMfcf 
and abortive negotiations for a partnership on the terms of certain Agr««meat >' 
(baft articles are not sufScient to render the parties liable as twpartMr* 
paitners(c). • *"P 

Where a peison has an option of becoming a partner within UuexeroMii 
twelve months from a specified date, he is not liable for goods ostion 
'supplied to the firm aftei that date and before his option is exer- 
cised (d) , nor in respect of bills drawn before he becomes a partner (f) • 

69 A partner who letires does not thereby cease to be liable Liabiinv 
fo!?^the firm’s liabilities incurred before his letirement (/) he 
remains liable until the partnership affairs are wound up, or such P**^^*^®*^ 
liabilities are discharged, unless the creditois accept the liability of 
the continuing partneis by way of novation (/;), and this is so 
,1 It hough he may be only a sleeping partner (h) Costs, payable to 
the firm’s solicitor in respect of an action commenced before, and 
pending at the time of, retirement, constitute a liability mcuiied 
\Uien the solicitor was retained (i) 

No agreement between paitneis with legard to the mcidence of a Oroditomnot 
paitnership liability can per se allect the rights of creditors (7). 

Theiefoie, an agieement by continuing partners to indemnity a 
jetinng partner against the paitnership debts does not extinguish denceof 
the ]oint liability of the paiLiiers to ci editors, although, as between 
the partners, the reining paitner is in the position of a surety (A), 
hut a retiiing partner maj be dischaiged by an agreement between 


(ir) Baiitey v JCretris (1840), 1 Man & G 165, compare Vere v Ashby 
(182M), 10 B &dC 288 

[n) Wilson V Lewis (1840), 2 Man & G 197 But m the absence of an 
f'\pu8fl stipulation to tlio contrary, a joartncrship cornracncos fiom the date 
(»f tlio articles of partnership, and evidonce of a parol agreement tliat it was 
to comnieneo on a futuie date is inadmissible {WtUuim^ v Jones (1826), 
■» B & C 108), seepp 21, 22, ante 

(b) Dickinson v Valpy (1829), 10 B & C 128, per Parke, J f at 
pp 141, 142 As to “ holding out” as a partner, see p 13, ontc • 

(c) Be Vanderplank, Ex parte Turquomd (1841), 2 Mont D & Do G 339 , 
Ex parte FeeU (1802), 6 Ves 602 

(d) Oabnel v Emil (1842), 9 M & W 297 

(e) Ibii , Dickinson v Valpy, swpra 

if) Partnership Act, 1890 (63 & 64 Vict e 39), s 17 (2) 

(g) Ibid , s 17 (3) , see Newmaroh v Clay (1811), 14 East, 239 As to 
novation generally, see title Contract, Vol VII , pp 606 et seq 

{h) Court V Berlin, [1897] 2 Q B 396, C A As regards executors of a 
deceased partner who aie entitled to a share of profits, but do not take 
‘iny part in conducting the business, see Eohne v Hammond { 1872), L R 
7 Exch 218 

(t) Court v Berhn, enpra, but qwsre whether the retinng partner 
might escape liability for the costs meurred, after he retires, by withdraw- 
uig hu retainer or by givmg notice of dissolution to the solicitor (thtd , 
per Lord Esher, MR, at p 300 , and see ibid , per A L SmTu, L J . 
at p 401) 

(7) Gough y Davies and Gibbons (1817), 4 Prioe, 200 

(1) SoMere v Maw (1846), 4 Dow & L 66, see Oakeley r* Pashdler 
(1836) 4^C\ dc Pin 207, H L , distinguished m Swire v Bedman (1876)^ 
i B D 536, and in Oakford v European and Amerfoan Steam Shvppiog 
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himself^ tha imemberd of &rm and the f^reditofs, 

Hieiit b^g either express or interred from tho ooniw of 
between the creditors and tbe new firm (1). ^ ' 

70. A retiring partner may also be liable for sabsequefit debts 
il no proper notice of dissolution has been given (m), or eten if 
Such notice has been given but he has left his name in ihe firm 
stylo (tz), unless he is a sleeping partner who has not been held out 
and 18 not known to the creditors as a partner (o) Liability for costs, 
incurred after the date of retirement, of an action begun before and 
pending at such date is not for this purpose a subsequent debt (p). 

71. If a partner acting for his firm makes a contract of a personal 
character for a term of years in his own name with a person who 
has no knowledge of the partnership, such person may, on the death 
of the pai tner with whom he contracted, elect to put an end to fte 
contract ( j) 

Sect Legal Tioceedxnqs 
Sub Sect, 1 — Actions hy Partneis 

72 A partnership firm is not a legal entity, like a limited 
company, nor is it, for all purposes, a “ person ** (/) 


Co (1863), 1 Hcm^ 6c M 182, and followed m Bouse v Bradford Banking 
Co,[1894JA (J 686, and see title Guabantfb, Vol XV , p 443 

(l) Purtnership Act, 1890 (53 & 54 Vict c 39), 8 17 (3) , Hobson v 

Cowley (1858), 27 L J (EX ) 206 , Hooper v Keay (1875), 1 Q B D 178 , 
jRe Head v Head, 1 18931 3 Oh 426, (*ripps v Tappvn db Co 

(1882), Cab A El 13, Btlborough y (1876), 6 Ch 1) 265, Hamel 

V Cross (1796), 3 Ves 277 But mere knowledge by the creditor of the 
eliange of firm is not sufficient to discharge the return^ partner (Blew v 
Wyatt (1832), 5 C & P 397 , and see Be Family Endowment Society 
(1870), 6 Ch App 118, Thompson v Perotval (1834), 5 B & Ad 926) 
As to the cin unistances which determine whether a retiring parlsner 
IS or IS not discharged from liability, see Thompson v Perctval, supra , 
Bedford v (1818), 2 B &; Aid 210, Kirwan v Kxrwan (1834), 2 

Cr &M 617 4 Dickenson v, XocAyer (1798), 4 Ves 36, Heath v Percival 
(1720), 1 P Wms 682, Benson v Hadfield (1844) 4 Haro, 32, HaH v 
Alexander (1837), 2 M 484, Hams v Farwell {IH51), 15 Beav 31 

Cummins y Cummins (1845), 3 Jo & Lat 64, 87, Spenceley v Greenwood 
(1868), 1 P &P 297 , Bnnsmead ik Son v Lode dt Son (1889^ 6 T L E 
542, Be Bobertson, Ex parte Gould (I83i), 4 Deao A Ch 547; and oom 
pareJSe fVorters, Ex parte Oakes (1841), 2 Mont D ADeG 234, Be Smith, 
Knight i& Co, Ex parte Gibson (1869), 4 Ch App 662. It is perhaps 
doubtful whether Lodge v Dieas (1820), 3 B & Aid 611, and iSavid y 
EVice (1826), 5 B C 196, could now be supported 

(m) Partnership Act, 1890 (53 & 54 Vict c 39), 8 36(1), (2), Parkin y 
CatriUhers (18(K)), 3 Eap 248, Slack v Parker (1886), 64 L T 212, 
Farrar \ Deflinne (1843), 1 Car & Kir 680, Osborne y Harper (1804), 6 
East, 225 , see p 15, ante 

(n> Williams v Keats (1817), 2 Stark 290, 

(o) Partnei*ship Act* 1890 (53 & 54 Viot o 39), s 36 (3) ; Heath y Sun- 
som (1832), 4 B & Ad 172 , a dormant partner may retire from a 
firm without giymg notide to the world ** (iMd , per Pattesok, J , at 
p 177), Evans v mfotmond (1801), 4 Esp 89, Eobmsonr. WiOimsen 
(1817), 3 Pziee, 638f Otawskay r Hauls (1818), 1 Swaiu 495; Dolmem y 
Orchard (1825)^ 2 C 4s F- 104; Wesiiem Bank of ScoUaMv. SeedtiU (1869), 
IP &; P ; Poifiles y >age (1846), 3 C B 16 

(p) Oom V. Berlin, tl^«7] 2 Q. B 396, C A. 

(Ijr) Ikimmond (1831), 2 B 4s Ad. 303; eompare Stevens y 

Benntng (^54), 1 K 4c J iqj§k 

(r) aaOer v. ' I K B W8, M»* C. A j Totmm 
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there le joint ixme^ all nsiay me m an acUoa of tort, 
eiLceptionaO) An agreement between partners anthi^iaing one 
part^ to ene for penalties^ payable by defaulting partners to the 
others, is binding on the parties to the agreement, but it doee not m. ^ 
bind other persons so as to enable him to sue them on behalf of 
the firm(tt). • 



73 Actions by and against firms are regulated by a special code greient 
of procedure (fl), althongh this proceduie is optional, and partners 

may, where preferred, still sue and be sued in their mdmdnal names. 

The advantages of the new procedure in many cases are, however, 
obvious, and it is usually adopted in cases where it is applicable. 

74 Two or more partners carrying on business within the Partner* mny 
3 uusdiction(/>) may sue either a stiangei or a member of the **««* ^'^ 


Anthr(io%te Collienea, Ltd (1910), 79 L J (cii ) 769, R v llMm, [1912] 

1 K B 48«% 487, CCA, aeo note (q), p 5, ante In Enghah law a 
firm aaauoh has no existence" (Sadler y Whxieman, [1910] 1 K B 868, C A , 
jieT Farwell, L J , at p 889) , compare title Companies, Vol V , p 65 

(*) Goihay v Fennell (1830), 10 B & C 671 , Skvn/ner v 8t4}ok» (1821), 
4B &;Ald 437, Alexavidery Borfeer (1831), 2 Or &J 133 Formerly they 
Huod os mdividuala , and it was nocessary for all the partners to be named 
18 plaintiffs, subject to certain exceptions A continuing partner ban 
l>ccu held to be entitled to sue alone on a contract made with him and a 
u tired partner jointly (Aiktnsan V Laxn^ (1822), Dow & Ky (n p ) 16), or 
made on his behalf, even after dissolution, by a retiied partner (Vox v 
Hubbard (1847), 4 C B 317) , and an active partner might sue without 
joining his sleeping partner as a plaintiff (Leveck v Shaftoe (1796), 2 £im 
468) , and, if the oontraot is entered mto with one partner personally he 
might sue m his own name without joming his partners (Aqaeto v Forbee 
(18^), 14 Moo B C C 100, and see Jome v Bchinaon (1847), 1 £xoh 
454, Drxverv wBurton (1852), 17 Q B 989, Hudeon v Bobmeon (1816), 
4 M & S 475) Further, the master and part owner of a ship might sue 
alone on contracts made by him in relation to tlie ship (Cawthron v TnckeU 
(1864), 15 C B (n s ) 754), and two members of a firm who made a con- 
tract without diselosmg that it was on behalf of the firm conld sue alone 
on it (Clay v Southern (1852), 7 Exch 717 , compare Lucaa v J)e la Cour 
(1813), 1 M & S 249), but an ostonsible partner whose name appeatcMl 
in the firm w as held to be a necessary plaintiff, although he was in fact only 
m receipt of a salary (Qutdon v Robson (1809), 2 Camp 302) With 
regard to bills of exchange, see Bills of Exchange Act, 1882 (45 ^ 46 
Vict c 61), B 23 (2) , and title Bills of ExciuKafi, Promissohv Notes 
AND Nbootiabm Instruments, Vol II , pp 492 et $eq 

(t) Lmgmany Pols (1828), Mood AM 223, and see titles Libel and 
SIANDEI^ Vol XVIII , p 614, Tort 

(«) Radenhurst v Bales (1826), 3 Buig 463 

(a) Contained m the Rules of the Supreme Court , see R SC, Ord 46a 
For procedure m the Supreme Court generally, see title Practice and 
Procedure See also title Mayor’s Court, London, Vol XX , pp 289, 
291, 296 

(5) If the firm has an oifiee of its own in this country at which a partner 
er maftager is m contnoL earrying on the business, that is sufficient to 
hikig it wiihm RL B Ord. 48a, r. 1 (Warmter Ovty amd Oomty Banking 
Oo V ^Jhsiank^ Panhng db (1894] I Q B. C A ; Shepherd y 
HfrwA, Pntdhard & Oo (1890), 45 H 231 ; LpeagH v Olmk db 
Co, [1891] IQ B 562); see note <4), pg 40, II the firm baa only 

m offi^ to this cDuntry where business tor As firm ja done by en agsnt* 
the queation Yfhetlier it is carrying pn imstosaa Mdttdn the juriadieticMti 
dq^ijsiids on the pimeta^d authority of the agent. If the agent 
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Am (e) in the name of til &rm(d) in which they were partnem 
when the cause of action arose (e), and a judge may order the names 
and addresses of such partners to be furnished and verified on oath 
or otherwise {J ) In an action by a partner m the firm name his 
partners may, upon his application, be compelled by attachment to 
obey an order for discovery obtained by the defendant (g) 

If no such order is made, the plaintiffs must, on demand in 

^Ttnen mnst writing by &ny defendant, declare the names and addresses of all the 
be diiciosed partners on whose behalf the action is brought , and if this is not 
done the action may be stayed on such terms as the court or a judge 


fiSCT I 

liegalFro- 

oeedings. 


Names of 


has authority to take orders and transmit them to his firm, or to show 
samples, that is not ** oariying on bnsmess ** {Bailhe v Ooodwtn db Go 
(1886). 33 €h D 604 . Omni v Anderson & Go , [1892] 1 Q B 108, C A ) 
but, if he has power to conclude binding contracts on his own initiative on 
behalf of the firm, it is otherwise (Compaqnie QSnirale TranaatlanUgue 

V Law (Thomas) d? Oo , La Bourgogne t'* [1899] A C 431, Dunlop 
Pneumatuj Tyre Co v Actien Gesellschaft fur Mot4>r und Motoi 
fahrzeughau vorm (Judell dc Co, [1902] 1 K B 342, C A) Tht 
firm must have an oflice or lived place of biismess in this country, 
the fact that a piu^tner resides iii, or that a paitiier tomes legularly tn 
this country for the jiurpose of transacting business foi the firm is noi 
Huffioient (lleinemann db Co v Hale & Co [1891] 2 Q B 83, C A 
Singleton V Itoherts, Slocls d Co (1804), 70 L T 687, Western National 
Hank of City of Ntw YoiLv Pnes, Tnnna dr Co , [1891] 1 Q B 304, C A 
Indigo Co V Ogilvg^ [1891] 2 Ch 31, C A ) A stand taken lor nine days 
at a show may be a fived placo of business sufilcient to bring a film 
within the jurisdiction (Dunlop Pneumatic Tgre Co v Aciien Gesellschafl 
fur Motor und Motorfahrzeugbau voim Cudell (& Co , supra) See, further, 
cases cited at pp 41 et , jwsi, dealing with pioceedmgs against a firm 
A Scottish, lush, or ooloniaJ firm is m the same position as a foreign firm 
for this purpose, for the question does not depend upon allegiance but 
on jurisdiction (Worcester City and County Banking Co v Fiihai^, Pavling 
db Co , [1894] 1 Q B 784, per Lord Esher, MB, at p 787) As to 
seivice on unincorporated foieign companies, see title Companies, Vol V , 

pp 20, 21 

(o) R S C , Ord 48 a, r 10 

(d) Ibid , r 1 It has been held that this does not authorise a smgb 
individual trading under a fiim name to sue in such name (Mason d 
Son V Mogridge (1892), 8 T L R 805), but the Court of Appeal ha^ 
iqfhsed to set aside a judgment reoo\eied in such an action (Hirschfeldt 

V ElUm (1899), unreported, cited in Yearly Practice of the Suprenn 
Court, 1912, p 691) In the case of a money lender tiading alone und*i 
a registered firm name smc^ the Money-lenders Act, 1900 (63 & 64 Vict 
0 51 ), it would appear that both his own name and his registered firm 
name should appeal , see Annual Practice, 1912, p 777 , title Monet and 
Monet Lendino, Vol XXI , pp 48, 51 It has been doubted whether 
the rule applies to an action in rem (The Assunta, [1902] P 150, 154) 

($) There may of course have been a ohougo in the personnel of the 
firm ^tween the date of the cause of action and the issue of the writ 
Thil IS of no importance wliere Uie action is by the firm, but where tlii 
firm is defendant it may have serious consequences , see pp 43, 45, post 

(/) The alternative method (see the text, infra) of obtamiog disclosure, 
««, under B S 0., Ord 48a, r 2, is only a declaration m writmg ” 
and this bemg oonsidered insufficient, tbid, r 1, was framed to enabJo 
either party to obtam an affidavit or other statement on oath There 
can he no cross-examination on such an affidavit (Abrahams dt Co ^ 
IhMhp Pneumatic Tyre Co , [1905] IK B 46, C A ) , nor can disobedience 
to an order for this disclosure be enforced by attachment (P%ke v Keene 
M W R 322) As to prooeedmgs in a county court, see titio 
Co0Jl*T OOUBTS, Vol VHIv p 456 

(g) and Edgelow v JTinjpsfoa, [1908] 2KB 579, C A , and see 
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<]ueets(fe). After tihe demand is Gomph^ with 
In the name of the firni, but all the partners tminedr in the 
dt^claration are in the same position as if each was an individual 
plaintiflf (t). • 

76 A partner may sue strangers in the firm name, but if hia 
partners object he may be ordered to give them an indemnity 
against the costs 0) A solvent partnei and the trustee m bank- 
ruptcy of his insolvent partner may join as plaintiffs in an action 
to recover from a third person a bill belonging to the partnership 
and indorsed to such third person by the insolvent partner in fraud 
of his firm (^) 

76 Where two firms have a common partner, either of them 
Tiiay bue the other if both firms carry on business within the 
]ui isdiction (1) 

77 The separate debt owing by one partner cannot, as a 
;;( iieial rule, in the absence of express oi implied agreement, be set 
oil against a debt owing to the him (?a), unless the indebted partner 
\\<is the only ostensible partner when the debt to the firm w'as 
in< lined (w), or has become the sole partnei under an agreement 
NNhich operates as a novation of the debt owing to the firm (n). 

Sub-Sect 2 — idvms aqainsi Partners 

78 Two or moie persons carrying on business within thejuris- 
•1)( tioii (p) may be sued, in respect of their paitnership liabilities, 

iitlo Discovert, Inspection, and Interrogatories, Vol XI , p 44. 
note (e) The court will not commit two partners for contem^ m dis- 
<')Kying an order wluch has been served on one of them only (tnung v 
(roodsan (1826), 2 Kiiss 255) 

{hy If an order to stay is not made, failure to comply with the demand 
^ili not justify th^ defendant in making default in appearance or prevent 
iIk' plaintiff lioih obtaining judgment by default (Yearly Practice of the 
'“'upremo Court, 1912, p 682, note to r 2) 

(t) R S C , Ord 48 a, i 2 This rule does not appear to be apphoable 
U) an action by a limited partnership In such a case <Uo names can be 
.isi ortained by inspection of the register , see p 109, posi 
ij) Whitehead v ll'iiqhes (1834), 2 Or & M 318, Seal and Edgelow^v 
Kinqtfton^ [1908] 2KB 579, C A • 

(A:) Heilbutv Nevill (1869), L R 4 C P 354 , affirmed (1870), L R 5 
P 478. Ex Ch 

(0 R S C , Ord 48 a, r 10 Formerly this wa* not so [Boeanquet v 
11 ray (1816), 6 Taunt 597), but a suit m equity could have been 
oii’iutam^ {Taylor v Midia/ndBail Co (1860), 28 Beav 287) Deave to 
execution in such a case must be obtained , see title Execution, 
\ a XIV , p 8 „ . 

(m) Gordon v Blhe (1840), 3 Dow & L 803 , Jeheen v Eaei and Weet 
India Bock Co (1875), L R 10 C P 300 

(n) Stracey v Beey (1789), cited 7 Term Rep 361, n , Mvageridgee v. 
^^tniih db Co (1884), 1 T L R 166, compare Baker v Oent (1892), 

T L R 159 , see also Spnrr v Case, Ca$$ v Spurr (1870), L R 5 Q B 
9 >6 , and see tatles Equitt, Vol XIII , p. 163 , Set-Off and Counter- 
CIAIM 

(0) Bn^a V Morton (1894), 10 T L R 339, C. A 
ip) Aa to what amounts to carrying on businees within the junsdictioijf 
note (5), p 39, ante As to proceedings in a county court, see title 
PouNTT (Octets, Vol VIII , p 456 A forei^ firm can agree that 8er^<y 
on. an agent within the jurisdiction shall be valid {Moniaontery v 
[13W1 iQ* B 487, C AJ , but it cannot agree that the court s^H h^e 
powet to direct service upon it out of the jurisdiction {Bniush Wa^fon Oe# 
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in the nsund bf the firm in which th^ wetepartrhbra when the caaM* 
of action arose {q) 

79. A writ against a sabsisting firm xna^ be served on any 
partner or partners (r), or at the firm’s principal place of busineset^) 
within the jurisdiction, oii any person there -having the controior 
management oi the business (/) This operates as good service on 
every partner, even on tijose out of the jurisdiction (a)* Every 

T Gra/y, [1896] 1 Q B 35, C A ) In the absence of any sneb agreement, 
if a firm does not < arry on business within the jurisdiction, it is a foreign 
firm and the partners must be sued individually (Western National Bank 
of City of New York v Perez, Tnana db Co , [1891] 1 Q B 304, C A ) ; 
and seivice of a writ in the firm name has no effect (thtd ) , see also Indigo 
Co V Ogilvy, [1891] 2 Ch 31, C A , Dobson v Festt,Basim db Co , [1891] 

2 Q B 92, (> A ) , and see R S C , Ord 11 If a foreign firm brings an 
action within the jurisdiction, a counterclaim may be made against it 
i^iendtoveen V Hamlyn {IS92), S T L R 231) 

(g) R SC, Ord 48 a, i 1 , Western National Bank of uity of New 
Tori v Perez, Tnana c£ Co , su'pra The name of a newspaper has 
been held not to be a firm name (De Bemales v New FckrJc Herald, 
[1893] 2 Q B 97, n ), but the name of a propnetary club may be (Ftmim 

Sons, Ltd V International Club (1889) 5 T L R 612, 694, C A ) 

(r) Service upon one partner is suificient to bind the firm, and it is not 
necessary to effect service on the other or others, except for the purpose 
of issuing execution against them in case thev do not appear or admit 
liability upon the pleadings, or are not ad|udged to be paitners Where 
more than one service is effected the tune lor appeal ance by the firm runs 
from the last service In a case 'where seivico was effected upon a person 
having ( oiitrol (see the text, infra), and five days later upon a partner, 
and judgment in default of appearance was signed on the first service 
before the eight days bad elapsed from service on the partner, the judg- 
ment was set smde(Aldeny Berkley & Co (1890), 25 Q B D 64,3) Service 
should not be effected after judgment, but resort had to R S C , Ord 48 a, 
r 8 (seepp 43, note (e), 44, note(l!i), post) Where one of the partners is an 
1 n Ian t. service must be effected upon him in the way piescrfbed by R S 0 , 
Old 9, r 4, see Utle I^FANTS and Ciiildken, Vol XVII , p 140, and 
see note (<), infra So in the case of a lunatic defendant (Fore Sheet 
HmehmisrCo v 7>ii/ mnf (1883), 10 Q B I> 471) 

(s) Tlieie does not apt>eai to be any lepoited decision as to what makes 
a pl|ure of business the prineipal place, but pi^obably it is tlie place where 
the administrative }»art of the business is earned on, and from which the 
different branches are controlled As to service on unmeorpoiated 
foieign companies, see title Companies, Vol V pp 20, 21 

(t) This does not indude an agent of the firm whose only duty is to show 
samples and transmit orders (BaiUte v Qoodwm 4& Co (1886), 33 Ch D 
604) Not IS a receiver and manager appointed by the court inolnded m 
this term, since t^ie person served must be the servant of the firm (Be 
Fkninere^4f Vo , [1897] 1 Q B 14, C A ) (a bankruptcy case) The 
wards of the rule are wide enough to include an mfant if m eontroh and 
it is conceived that service on him would be good, maamuch as the special 
mode of serving an infant provided by R S G , Ord 9, r 4, apphes only 
wlbefh the mfant is a party to the action 

(a) BSC, Ord 48 a, r 8<. This mode of service is good wfiete 
l^asmess is earned on wrthii^tiie jurisdiction, and it is immatew that the 
partners are outside tibe jurisdiction, so far as service on the inanagar |s 
oononmedt of whether they are Bhtish subjeots or notrVo |ar as servjlee 
ngte them witliin 4he Juiisdiotion or upon the manager at the piinc^ 
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^ perao^ ffervei} maet h$ hy notice in at the Um al > J 

BcrrioO wh^hor he le served as partner or p^soii having control Mr m 
in both cliaractersi^and m default of each notice is deemed to be tM 
berved as a partner (b). Substituted service may he ordered where ^ 
there is no person in apparent control and no partner ean be 
served (c). 

But if the plaintiff knows that the partnership has been dis- Dutioived 
solved, he must serve personally every member of the firm within 
the junsdietion whom he seeks to make liable (d), and must, of ^ 
course, adopt the usual procedure in the case of any paitners out 
of the junsdietion (tO 


bankf Pauling dt Co , [1894J 1 Q B 764, C A ; Shopberd v* Htrseh, 
rntehard df Co (1890), 45 €h D 231) 

(5) B S C , Ord 48a, r 4 

(c) Ibid , Ord 9, r 2 , ShiUito v Child dh Co., [18831 W. N 208 
Before an order for substituted service will be made, enorts to serve 
the person m control of the business and any partner must have 
been made unsuccessfully Where there appears to be no one in control, 
and the address of one of the partners is known, and efforts to serve him 
luive failed, an order will generally be made for service by post addressed 
to the place of basiness and to the partner’s residence Possibly, if tlie 
names and addresses of the partners cannot be found out, service may 
bo ordered by post addressed to the place of business only Substituted 
SCI vice cannot be ordered upon a partner who is resident out of the juris- 
iiu lion by service upon some one m this country , see [Voroe^ior Oily and 
i'oaniy Banking Co v Ftrbank, Pauling din Co ,fl894J 1 Q B 784, C A , 
per Lord EsiiKit MB, at p 788) There cannot be f(ood substituted 
suvico where personal service would not be legally possible {ibid.) But 
see Coles V Oamry (1815), 1 Madd* 187 , Lee^e v ortm (1871), L B 13 
Eq 77 , Ftggtns v Ward (1834), 2 Cr & M 424 

(d) B S, C , Ord. 48a, r 3 This refers to liability of the individual 

panner Even where the cause of action accrued before the dissolution, 
the plaintiff cannot make a partner who has since xetiicd liable without 
nerving him personally, unless he has appeared or adlnii ted on the plead- 
ings that he 18 a partner, or been amudjpred to be otn.., see B 8 C , 
Old 48a, r 8, Wigmm v Vox, Sons, Buckley db Co , [1894] I Q B 792 
But, notwithstanding dissolution proceedings can be instituted against the 
Lilt) firm in the firm name, if the dissolution was after the accrual of the 
cause of action (Be Wmham, Ex paiis BuUaine, [1900J 2 B 898, C**A ), 
and any service upon the firm would mako the ptelnershiji property liatde 
to eseeution Where there has been an entire change m the iiersons con- 
stitutmg the firm since the cause of action arose, suing in the firm 
tuime may cause difficulty (Bs Sawere, Ex parte Blmn (1879), 12 (/h !■>. 
t)22, 533, 0 A ) In Be Young, Ex parte Young (1881), 19 Ch D 
124, C A. (decided under the corresponding repealed Buies of 1875), it 
was held that a judgment against a firm wonlcl not support a debtor’s 
summons against a retired partner who had not been served, nor had 
appeared nor i^mitted on the pleadings that he was a partner, nor hail 
been adiud^sd to to a partner, although the debt had been wntraeted 
before thediasolatioii^ the creditor waa ignorgnt pf the dissolution, 
and see Baeta v Mmne (1883), 10 Q B, t>. 436, 444r But wham, after 
dianeinUon, a ebaiging order was made upon tke aPf^tioA ol a judg- 
ment ev^tor agauxst the partnership assets in the aands of a receiver, 
the eourt ref usd to dlschimp the •order on the appheatioB ol piMtnecs 
wbohdd not he^n served with (to tto action Vfherem tto creditor 

i»d 18 T 

foV. ilm 9. €.» 6rd. lU Yettly Pnustu^ of tine Supmne Court, 1918. 
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80. Persons served as partoers mast appear in theiir own tiamei, 
bat the proceedings continue in the firm's name (/)• Persons served 
as in control need not appear unless they are partners (g). A 
parson served as a partner may appear under protest denying that 
he IS a partner, but this does not affect the plaintiffs rights against 
persons properly served (fe) One partner may appear as “ trading 


to make his pnvate property liable to execution Even if he has appeared 
or admitted liabihty, it may be that he cannot be made personally hable, 
since the proviso in R S C , Ord 48a, r 8 (see title Execution, Vol XIV , 
p 11), seems to exclude the operation of the rest of that rule 

(/) R S C , Ord 48a, r 5 A managing partner may authorise 
appearance being entered for all partners (Tomhnson v Broadsmtth, [1890J 
1 Q B 386, 0 A ) If a married woman appears as sole defendant the 
writ should be amended by adding her name {Re Handford {Frcmces) 
db Co , Ex parte Handjord (Frances), [1899] 1 Q B 666, C A ) The 
appearance must be entered for the individual partners by name, with 
the description “ partners in the firm of,” or “ trading as,” or “ practismg” 
or “carrying on business’* in the firm name An appearance by one 
paitner describing himself as such is a sufficient appearance tor the firm 
to prevent judgment fiom being signed in default against it (Adam v 
Townend (1885), 14 Q B D lOd), and upon which to issue a summons for 
leave to sign judgment under R S C , Ord 14 (Lysaglit v Clarh Co , 
[1891] 1 Q B 652), or a summons for directions undei R S C , Ord 30 
An intaut partner must appear by a guardian ad Itlem , see title Infants 
AND CluiDREN, Vul XVll ,p 140 Where more paitiiers than one appeal 
they need not appear by the same solicitor Wheie the firm name is 
given inc^oriectly on the writ it may be corrected in the appearance If 
there has been a dissolution of partnership since the accrual of the cause 
of action, the appearance may be entered foi the persons who constituted 
the firm with the description “ partners in the said firm ot at the 

tune of the accrual of the alleged cause of ac tion ” If the dissolution has 
been caused by death since the accrual of the cause of action, an appear- 
ance cannot he entered for the executors of the deceased unless they tovo 
been added as parties hut it is otherwise where executors are carr^hg 
on the business of their testator and they are sued in the firm name If 
an appeal anco is entered by one partner describing himself as trading 
in the firm name, the plaintiff is neveitheless entitled to apply under 
R S C , Ord 48\,r 1, for an order for disclosure of other partners* natges, 
it any (Munster v Cox (1886), 10 App Cas 680, 682, 683) 

R S C , Ord 48a, r 6 

(Ji) Ibid , r 7 Whore a peison has been served as a partner (t e , 
Simply served with the ^nt or with an added notice to that effect), he 
may, without lea\e, enter an appearance denying that he is a paitner 
or that ho was a partner at the time of the accrual of the cause of 
action But such an appearance is not an appearance for the firm, 
and, in default of any pioper appearance for the firm, judgment can be 
signed against the firm on any service oUier than that on the person, as a 
partner, who has appeared denying partnership Therefore, if he was 
served as a partner and os the person having the control of the partner- 
ship business, judgment may be signed on tne service upon him in the 
latter capacity, or the wiit can be re served on the controller, or manager, 
or a pjuiner The plaintiff may either issue a summons to amend the 
appearance on the groand that the person so appearing is, as a matter of 
fact, a partner, or wait till he has obtained judgment against the firm and 
then, if necessary for the pu^se of enforemg it, apply to issue execution 
againat him under B. S 0 , Ord 48a, r 8 , see title Execution, 
Vol XIV , p 11 If he resorts to the former course the master may m a 
very dear case mdee an <^er amendmr the appearance or, if not, may 
direct ah issue to he tried (see tbid ) A person who appears under pro- 
test ig ndt'thercby piecladed from applying to set aside tne servioe of the 
writ atm him r Oiardis (1890), 7 T. L B* 40) No appearanee 

other mm those mentioned 0])^ve can be entered The person smvoA oe 
havmg the control of the hwness cannot do ao (see BSC, Ord dCtAi 
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M A., B. & 0^” and the proceedings maj then be oontmned agdlnst Mm* i* 
him alone (t). “ ‘ “ 

Notwithstanding .the appearance by the partners in their indi* 
vidnal names, the plaintiff may apply for discovery of the names 
and addresses of the persons who were partners when the cause of 
action arose (i). Any defence delivered must be a defence for the 
firm, not for the partners individually (A.), though the partners may 
put m separate defences ( 1 ). 


namstcf < 

I>artiienk 

Defence* 


81 The above procedure is optional ; and a plaintiff may, if he Action 
tlimks fit, sue tdl the partners whom he seeks to make liable 
individually , but in such a case they must all be made defendants jiMtnw* 
If he sues some only of the partners the defendants can insist on 
the other partners being made parties if they are within the juris- 
diction and can be found (m) , but an active partner who has 
oidered goods may be sued alone and cannot plead the joint 
liability of a sleeping partner as a defence (n) 


82 In an action to eiifoico the joint liability of partners, an UnsAtisfUni 
unsatisfied judgment against one of them is a bar to a future action 
against the others (a), but one oi moie of seveial ptiiiners who aio 
jointly and severally liable may lie sued without making them all ^ 
defendants (b), notwithstanding an unsatisfied judgment against one 
of them for the same debt (c) 


83. If all the partnoLs are dead the legal personal repiesenta* Action 
tive of the last survivor maybe sued m respect of a liability of 

r 6, unless he is, as a matter of fact, a partner In Robinson v Ward 
it Son (1892), 36 Sol Jo 415, the court allowed a person, who claimed to 
be a partner, to enter an appeal ance and raise the defence that he was 
a partner at the time of the accrual of the cause of a(*tioii, and that 
the debt, therefdre, was not his debt Theie were special cnoiimstaneos 
in this case, aHid it is conceived that it would not ordinaiily bo followed 
As to the practice before R S C , Oid 48a, r 7, see Davies db Co v 
Andri db Co (1890), 24 Q B D 698, 600, 607, C A 
tf) R S C , Ord 48a r 1 Where one partner, only, appeared as 
“ trading as R A Co and the proceedings were contu sed and judgment 
(obtained against him in that form, the plaintiff was pot allowed to aijiend 
hia judgment m order to issue execution agimst the fin i {Munster v Coi 
(1886), 10 App Cas 680, affirming S C buh noni Munhter v Raillon <t 
Co (1883), 11 Q B D 435, C A ) , see note (/), p 41, ante, and note (A), 


p 46, post 

(A) BUisy Wadeson, [1809] 1 Q B 714, 717 » Even where one of two 
partners has died {tlnd , at p 719) 

(l) l^nd , at p 717 One paituer is entitled to defend (thid ), and such 
defence IS sufficient {ihtd , Taylor v Collier (1882), 51 L J (CH ) 853) 

(m) Robinson v Oeisel, fl894J 2 Q B 686, 687, C A Whether he couM 
sue only one, or whether he need join a sleeping partner as defendant, if 
his contract had been made with one partner only, and he had no 
knowledge of the partnership, see De Muuio^r v Sanders (1830), 1 B Ad 
398 , MnUett v Hook (1827), Mood & M 88, overruling Dubois v Ludeii 
(1814), 5 Taunt 609 

(n) Bx parUHodakvMon{l%lb), 19 Yes 291 ; Bx parte Norfolk (ISlb), 19 
Yes 454 « Be Btarktee am WhiUstdOf Ex parte Chuck (1832), S Bing 
469 

(a) Ktngv Hoars (1844), 13 M &W 494, KmdaUr HtmiBon {IB79), 
4 App COa 504 , and see title Estoppel, YoI XllI , p 335 

(1^ Phtmer v. Oregory (1874), L R 18 Eq 621 : see p 34, 

(«) Sl^ V FladgaU, Morgan v Myth, Smtih v Slyli, 11891] 1 Cb, 
917 . 989 . 
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the firm making the legal personal representatives 

others defendants (d) . 

84. If partnership books contain entries relating only to the private 
affairs of a partner, he may claim to seal up such entries on produeitig 
the books in an action relating to the business of the firm (^). 

85. Where a successful action is brought against a firm under the 
above procedure (/) the judgment is m form against the firm, and 
not against any partner individually {g\ but it is in effect a judg* 
ment against all the partners Qi) It will not, however, except as 
against partnership property, affect any partner out of the juris* 
diction who has not appeared unless he has been individually 
served The means of enforcing such a judgment are dealt with 
elsewhere (t) 


(d) Colder Y (1822), 3 Brod d^Bing Z02, OoldxngY Vaughan 

(1782), 2 Chit 436, and see title Execupors and AnifiNiaTRATORS, 
Vol XIV , p 308 

{e) Ee Pxckermg, Ptckenng v Pickering (1883), 25 Ch I) 247, C A , 
and Bee title Discovery, Ikspeciion, and Intfrrogaiories, Vol XI , 
pp 70, 71 and compare p 66, post 

if) See pp 42 «t , ante 

ig] Jackson v Litchfield (1882), 8 Q B D 474, C A If one partner 

IB an infant it is against the firm “ other than *• (tlie infant partner) 

(Lovell V Beauchamp, [1894] A C 607) 

(A) Western National Bank of CUy of New York v Perea, Triana db 
Co , [1891] 1 Q B 304, C A , Ee Uandford (Frances) Co , Bx parte 
Bmidford (Frances), [1899] 1 Q B 566, 570, Clark v Cullen (1882), 9 
Q B D 355 It has been suggested that wheie one partner dies before 
action brought or between aervice of writ and judgment, judgment can only 
be obtamed against the surviving partners and be enfoiced against them 
and the partnership assets, unless the legal personal representatives of^he 
deceased partner are added as parties Where all the partners die mer 
service but before judgment, judgment cannot be entered ut all (Ellis v 
Wadeson, [1890] 1 Q B 714, C A , per Romek, L J , at pp 718, 719) 
Whether the action could be continued against the pei son al representatives 
depends ui>on the nature of the claim , see Kiik v Todd (1882), 21 Cl^ D 
484, C A , hUis v Wadeson, swpia, at p 718 Where a film is sued in 
its firm name, and an appeaianoe is entered for only one jicrsou as though 
he^^cre sole partner, the action should still go on against the firm in its 
film name lu a case where this was not done, ana the plaintiff took the 
subsequent proceedings agamst that partner individually, and judgment 
was signed against him, the plaintiff was not allowed to amend liis judg- 
ment so as to make it a judgment against the firm m order to make 
another partner, whom he had since disoovered, liable for the jii4giiient 
debt (MunsUr v Cox (1885), 10 App Cas 680) 

(f ) See R S C , Ord 48 a, r 8 , and see titles Bankbuptct and 
Insolvency, Vol II, p 29. County Courts, Vol VIII, pp 556. 
5fi7, Execution, Vol XIV , pp. 8. note (c), 10 11, p 45, an<e As to 
excci^tioii against a miuned woman partner and an infant partner, see 
title KjtXCUTiON, Vol XIV , p 10, note(k), and sea respectively, tithsi 
Husband and Wife. Vol XVI , pp 417, 420, 456 , Infanm and 
Coilobb^VoLXVII ,p 63, Ikterfleader, Vol XVII , p* 680, not»{r) 
^ toliKkrttp^ proceedings against partners, see title BANKRUVret and 
VoblUpp 12, 13, 28, 61, 232, 238, 273 A p^tfoumbouk- 
ruptey a pmon trading individuaUy who was in fact with amiiAer 

111 pa^^t^Vfhip under his own name cannot support a repeiviim order 
ugainw jportoer on the ground that aerrW on t^ fiiM murtiiM 

IS serti* |n the firm {Be A DekUtt (So 8 of WMt). Bat veaH SMVmtr 
d iCounty Courts Beportor, 28). ’Executors oarmt 
^'«la(l|i^^m|Mne8S taunot b%jSidjUdicuted bankrupt as paitnois(^ j 
W.^^9IiJ2L B 491) 
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86> Whan a dadittNr sues and obtauns jodgnunt against moM J?*i%** 
members of a firm, the matter passes into re$ judicata^ and he 
taniiot,^ m respect of the same matter, sue othent who were not ntSiiBllffi'' 
jomed m the aetien(i:) Bat a creditor who proves against the Trff n tiTy * 
estate of a deceased partner, whom he believes to be the sole owner luagmaga''' 
of a business, is not estopped from proceeding against a person, or » 
the estate of a person, subsequently discovered to be aqiaitner (1). •'“*'* 

87 Bebts owing to a firm may be attached although one or more (}arniihe« 
partners may reside out of the jurisdiction, if the firm carries on 
hiisiness (m) within the jurisdiction and a partner or person having * • 
control or management (m) has been served within the jurisdiction 
nith a garnishee order (o) 


Part V. — Relations of Partners Inter se. 


Sect 1 — Good Faith Necessary. 

88 Oidinary paitnershipa are by the law presumoil to be based Baaisof 

ciri the mutual trust and confidence of each partner, iiot only in the teUtiotiHbip. 
skill and knowledge, but also in the integrity, of every other partner. 

Tlie utmost good faith is requisite m the lelations l)etw6en partners 
xutei se{p) 

89 A partner must, accordingly, account to Ins firm for all Genciai dutj 
benefit derived by him without the consent of Ins partneis from toartoimt 
all transactions concerning the partneiship, and from the use of 

the propel ty, name, or business connection of the partnership (5^), 
including traii^ctions after dissolution but b6fore the complete 
AMnding up Qf the pai tnership (a). He must ulso account to his 
Inm for the profits made by him in any business of the same nature 
as, and competing with, that of his him, if he 'carries on any such 
business without the consent of his partners (ft) 


[1) Kendall v UamiUon (1879), 4 App Cas 504, Isee p. 45, antF,*aJid 
title Estoppel, Vol XIII , pp 335, 330 

(l) Be Hodgson, Beckett v Bamsdale (1885), 31 Ch D 177, C A 

(m) For cases illustratmg the meaiuug of these words, see note (ft). 


I> 39, ante , 

(n) For cases illustrating the meaning of these words, see note (i), 

p 42, ante . ^ 

( 0 ) E. 8, C. Ord 48 ;l, r 9, Ord 45, r 1 As to garnishee pro- 

ceedings generally, see title Exeoutiok, Vol XIV , pp 90 st seq 
(») Th& principle is firmly established in equity It is not expressly 
enunciated by the Partnersnip Act, 1^90 (53 & 54 Vict c J* 

recognised and embodied in the provisions contained in tbtd , ss 29, 30 
llie r^ationslup of partners voter ,se is sometimes ^oken of as 
fidueioiT,** ana in vaesds v Stewart (1881), 0 Ax>p Cas 64, Lord 
BLACKBunN, at p 79, said of a partner that it la “ because he is an agent 
that tlm ftdudaiy character arises’' The word ‘'fldnmaiy’* 

w applied to the partaieithin rdation m a general or unqualified 
s^ ; jsee titfe^EQtriTT, Vol XUI- and see 

(q) Partneiship Act, 1890 (53 5ji ^ict e 39),. s 29 (1)» 

SSl! S^?eeZ)«aav lfa<(lfetw»fl»78),8ai D 345.€ A w«* 
(1822), Mpad &iS 367. Qatinfr v. 

a||3b86«»v. 834 , ^Somemlte V. Mackaj/ (1810), |6 Vwi. 383 j inwfcf. 
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Partnership. 


In the conduct of the firm’s bnsmess a partner most not make 
any exelnsive profit or private advantage for himself (c); bat a 
partner may derive private benefit in matters entirelv outside the 
scope of, and not m competition with, the bnflmess oy the use of 
mformation acquired in the partnership business (d) 

A partner must not place himself in a situation antagonistic to 
the inteiests of the lirm (e) A managing partner ehould enter in 
the partnersJiip hooka all money which he withdraws for his 
, sepal ate use, omission to do so or concealment of any such trans> 
action may amount to fraud (f) 

A covenant in a partnership agreement restraining competition 
between the partners will be enforced by the court (g). 

90 One partner is not necessarily precluded by the fiduciary 
lelationship from purchasing the shaie of another without the 
knowledge of the rest or fiom making, on his own account, a pur- 
chase, not being within the scope of, or in rivalry with or injurious 
to, the partnership (/«) 

91 The renewal of a lease by one or more of the partners 
without the privity of the others enures for the benefit of all (i) 
The rule is the same when the intention to renew is communicatecl 
to the otheis if the lattei are prompt to assert thoir rights (k ) , and 


T/ffnam (18^4), 4 I Ch R 188, Evftstlt v Auhlwtck (1826), 1 Sim 62, 
Miller V Mfukatf (No 2) (1866), 34 Beci\ 295 
{€) Partneiship Act, 1890 (53 & 54 Vict c 39), b 29 (1), compare 
Fawcett v Whitekoiise (1829), 1 Russ & M 132, Htckena v Cong) eve 
(1828), 1 Rush & M 150 

(d) Aa$ V Ben/tam, [1891] 2 Ch 244, C A , and see p 47, ante 
(f) Bmion v Wooketf (1822), Madd & Gr 367 (where the defendant 
obtained goods for the firm by bartering his own shop goods in exchange) , 
Bentley \ (7roren (1853), 18 Beav 76, Dunne v Enqiish\\^l^\ij R 18 
Eq 524 , but mere exposure to a temptation to be msbonc^t is not suffi- 
cient to justify the interference of the court {Glasaington v Thwatiee 
(1823), 1 Sim & St 124) 

(/) Be Uay, Ex parte ISmUh (1821), Madd & G 2 

( 0 ) Moms y Oolman (1812), 18 Ves 407, Shackle y Baker (1808), 
14 Ves 468, see Cooper y Page (1876), 34 L T 90 (where one partner 
agr^dld to advance money to a thud person on the terms that he should 
receive, by way of interest, a shaie of the piofits of the busmess carried 
on by such person, held that this was a breach of a covenant **not 
to directly or indirectly engage in any other business **), and Cooper 
V Wathngton (1784), 2 Chit 461 (where it was held, upon the construction 
of paiticular articles, that the right of one partner to retire, under the con- 
tract, from the tmrtioular trade earned on by the partnmhip, could not 
bo exercised witn a view to setting up a similar separate trade elsewhere) 
As to retirement, see p 85, poet As to the method of enforcing such 
covenants, see titles Injunction, Vol XVII , pp 242 et sea , Specific 
Pekformancb As to covenants m restramt of trade, see titles Master 
ANU Servant, Vol XX , pp 88 et seq . Trade and Trade Unions 

CasBeUy iSfetnarf (1881), 6 App Cas 64, Tnmhley QoldbergAlwm 
A C 494, P C 

(j) OUgg y Ftshwudc (1849), 1 Mao & G 294, per Lord Cottenham, 
L 0 , it p 298 the old lease was the foundation of the new lease , 

, the tenant-nght of renewal ansing out of the old lease givinR the 
partners the benefit of this new lease ’* 

(k) €fUaa y Edmondeon (1867), 8 De G M & G 787, C. A , Bm, 

Sm V Bf88, [19031 2 Ch 40, 61 , and see title Mikes, Minerals, and 
Quarries, Vol •XX , pp 513, 514, where the considerations apecialtar 
sileotinR mmmg proper^ are^rifeirred ^ ^ 
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it is immaterial whether the term of the partnership is definite or 
indefinite, or whether the lessors would have reused to renew to the 
partn^s who are not privy to the rene\^al(Z). The representatives 
of a deceased partner may have a right to share m the benefit of a 
j enewed lease (m) If one partner declines to concur in taking a 
renewed lease of property where a branch of the firm’s bosiness is 
earned on, and the articles pi o vide that the business shall lie 
( airied on at such placo as the partneis agree, no other partnei can 
tiike a renewed lease in his own name and insist upon continuing 
biich branch on account of the film (n) 

Sect 2 — Manaqcmevt of Paifneiship A fans 

92 The management of a partnership business is in the hands 
of all the partners, each being entitled to act, in the absence of any 
piovision to the contrary (o) 

93 With lespect to matters connected with the oidinary carrying 
on of the paitneiship business, disputes among the partners may, m 

absence of «any expiess provision foi their settlement, bo decidful 
b^ amajontvof the j)aitneis( p) , but the ninjoiity must act in good 
faith and evei y pai tnei must have the opportunity of being heard (7) 

A majority of paitneis, however, cannot change the nature of 
the paitnership business, for this purpose the assent of all is 
iO(liuied(?) Noi can a majority, when selbng tlieii o\Nn shares in 
tljo partnership, sell the shaies of the dissentient partneis (o) 

94 The diligence lequiied of a paitnei may be limited ])v tlie 
ai tides to that pait of the business which is conducted by him (h) 


{1) Featherfitouhaugh v J^emvicL (1810), 17 Ves 298 
(m) Clements v Hall (1858) 2 De (> & T 173, C A 
(a) Clements v Norns (1878), 8 Ch 1) 129, C A 
( 0 ) Partnershfp Act, 1890 (53 & 54 Vict c 39), s 24 (5) The powers of 
lunnagement co extensive unless it is otherwise agreed {Donaldson v 

Williams (1833), 1 Or & M 345) The exclusion of a partner may be 
restrained by uijunction see p 80 post 

( p) Partnership Act, 1890 (53 & 54 Viot c 39), s 24 (8) The admiSKion 
of a pupil or apprentice with a view to train him m the knowledge of the 
biHuiess falls within ordinary matters connected wi U the partnoiship 
busmess’* {Htghley v Walker (1910), 26 T L R 685) » lad see p 62* ifost 

(q) “ I call that the act of all, which ls the act of the majority, provided 
all are consulted and the majonty are acting bond fide, meeting, not for the 
purpose of negativing what anyone may have to ofter. but for the purpose 
of negativing what, when they are met together, they may, after due 
eonsideration, thmk proper to negative” {Const v /foms (1824), Turn & K 
496. ptfT Lord Eldon, L C , at p 525) If there is any agreement by the 
majonty, before hearing the minority, to ovenide in any event the views 
of the latter, such conduct is not consistent with good faith {Great Western 
Fail Co V Bushout (1852), 6 De G & Sm 290, 310) On the other hand, 
the namonty must not be merely obstructive, and may, after reasonable 
discussion, be closured , see Wall v London and Northern Assets Corpora^ 
tton, [1898] 2 Ch 469, C A 

(r) Partnership Act, 1890 [53 dc 54 Yict c 30), s 24 (8) , Natuseh v 
Irvtng (1824), 2 Coop ienvp Cott 358 , A -G v ^eat Northern Bail* Co 
(1860), 1 Drew Sm 154; and see pp 25 26, mU What are the 
limits of deviation that will justify the interference ef the court on behalf 
of a dissentient minonty depends on the mreumstanoes of each case , and 
the right to rehef may be lost through laches or acquiescence {Gregory r 
Patehm (1«64), 33 Beav 595). 

(a) Ohapph V OadsU (1822), Jac 537 
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95. In the absence of 0ont<raiT agreement each partner iamiiiiiedl 
to access to the partnership books, which mast be kept at the place 
of basineeB of the firm (c). On dissolution parteership books may, 
by agreement, become the exclusive property of one partBer(<i); but 
when one partner is bankrupt the court will not take the books 
from solvent partners (<’). 

96 A managing partner, like any other partner, is not entitled 
to remuneration unless there is a special agreement to that effect (/). 
'Agieoment and acquiescence under pressure have been held not to 
debar the reo|>ening of an account in which remuneration has been 
sanctioned by partners to a person who stood in the position of 
trustee for them {q) Such an agreement may be inferred where all 
the partners agiee to give then whole time and attention to the 
bnsiiiesB and then permit one of their number to act exclusively (h). 

A surviving partner who carries on the business profitably, retain- 
ing the capital of lus deceased partner, is entitled to just allowances 
for management (t), unless he is himself the executor of the deceased 
partnei {k), but allowance for management during the conduct of a 
business ig not payable for tutenm management between dissolution 
and the sale and distribution of assets (1) 

Sect. 8 — Admuawn of Other Pat inert, 

97 Subject to any agreement a new partnei may not be 
introduced without the consent of all the existing partners (m) The 
terras on which he is admitted are therefore usually determmed by 
express agreement (n) An attempt by one partner to introduce a 


(c) Partnership Act, 1890 (63 & 64 Vict c 39), s 24 (9) 

(d) fjtngen v Simpson (1824), 1 Sun & St 600 

(e) Re Coveidale, Ex parte Ftnch (1832), 1 Deac & Ch 274 Nor will 
the court take the partnoiship books and accounts out of the possession 
of the former managing partner to enable a receiver to maka out the bills, 
if such partner offers nee access to them for aU puiposes (Dacie v John 
(1824), 13 Fnce, 446) 

(/) Partnership Act, 1890 (63 A 64 Vict o 39), s 24 (6) , Hutcheson v 
Smith (1842), 61 £q B 117, Thornton v Proctor (1792), 1 Anst 94, 
Robinson v Anderson (1866), 20 Beav 98 , Holmes v Htggtns (1822), 

1 B It C 74 (where a partnei did work as a surveyor) , compare Whttlls 
V JIPFarkme (1830), 1 Knapp, 311, P C (where remuneration for ooUeotion 
of book debts due to a preceding partoership was not allowed) 

(a) Barrett V Zfortiey (1866), 14 W R 684 

(«) Airey v Botham (1601), 29 Beav 620, compare Webster v Bray 
(1849), 7 Hare, 169, where mequahty of labour was contemplated from the 
beginnmg 

1%) Brown V De Tastet (1821), Jac 284 , Re Aldridge, Aldndge v Aldridge, 
118941 2 Ch 97 » -w , 

(*) Bwdenv Burden (1813), I Ves &B 170, Stoekenr ZkiweoA (1843). 
0 Beav. 371 

(l) Ti$nte V PhiOipe (1853), 10 Hare, 366 , see Hame v Sleep, [1897] 

2 Qh BO, C A*, wbero a partiiory who was sppointod reoeivop and mwag^or 
on dissolution, was, in his accounts, allowed premuuns paid to a guarantee 
sooiety os his smetj. as well as remuneration for services wideh were 
outudO,, ^ soope of his duties as receiver and manager, llthongh he 
undesteeik to act wiHiout ealarv 

(m) Parteerstup Act, 1890 (63 & 64 Vust o 39). s H (7)1 This is a 

nrmeipte «f the law of partnenhip , eee note to OrcMujtev v. 
Jfmd4it8l8), 1 Swan 495, at pp 609 «f eee , compare XeeMrwev.JD^wm 
(1884), 4 Wy & 1. 20 V 

p M6.*^ * *** J5“ey<4»p»dia of Fortes and Precedents, Vo] IX., 



I’aKT iSt il^AitTNEItS iKTlilt 8Kt 

to0tt pttr(ai0r> wittont oonsutt amoonts only (o «a 
abate in the |Mfftaetslup(e). < Ik may ereake a enb^partoiet^i^ 
bekneen tite netrooper and his inkrodocert bat does not oonfet npcm 
the neweomer the nghts of a partner as against the original firm (a>. 

98 . Frecjnently it is provided that a partner may nominate 
one or mote poisons to suooeed to his share of 'tihe Irasiness at his oomimtea" 
death or retirement Upon the exercise of such power the firm 
comes under an obligation to admit the nominee as a partner (6),^ 
but cannot compel him to become a partner (c). Even if one 
partner has covenanted with another that his nominee shall become 
a partner with the latter, the court will not specifically enforce the 
covenant against the nominee, and, if no provision has been mode 
for the event of his refusal to become a partner, the partnership 
will be declared dissolved, but without prejudice to any right of 
action which the covenantee may have against the covenantor or 
his estate for breach of the covenant (d) 

A person who has an option to enter a partnership must comply Ponduioniiot 
modo et fin mi with the conditions of ittc) He must make his onfrvmuiii 
election withm the time fixed ( f) if no time is fixed the option 
IS lost unless it is exercised within a reasonable time (,7) Before 
making his election he is entitled to have a reasonable time for 
inspecting the affairs of the partnership, but not to have the 
accounts formally taken (h) A nominee, who has an option to 
enter a partnership contmgent upon his attaining twenty-one, 
cannot prevent the dissolution of the partnership before that time 
liy the mutual consent of the partners (t) Though the effect of the 
agreement between the partners may be to create a trust of the 
share in favour of the nominee (k), it is not an immediate tiust, but 
one to arise at a future time, at any rate when the nominee’s right 
IB contingent, and will attach only upon the then existing assets (/). 



(o) Bray v FromotU <1821), Madd & G 6 

(a) The rights of an assignee ore dealt with elsewhere, see p 57, po»t , 
see ^so p 111, post As to the term of a snb partm >»)up, see p 23, ante 

(b) Byrne v Ketd, eupra With regard to the reMomes of a i ejected 
nominee, see M’lfeiil v Betd (1832), tf Bing 08 , Byine v Heed, [ltf02J 2 
<3h 735, C A For forms of nomination of new partners, compare 
Encyolopffidia of Forms and Precedents, Vol IX , pp M6, 000. 

( 0 ) Madgvnek V IPsinbte (lOiS)^ 0 Bear 495 

(d) Bowm V. Collttw (1848), 0 Hare, 418 { Jnmeaeter v. AUeup (1887), 
67 L T. 63 , see also Kerehaw v Matthewe (1820), 2 Boss 02 

(«) See Brooke v Oarrod (1857), 3 K. & J 008 , Walmy v Tmt (1876), 
45 L J (OH ) 412 

(/) Soikmd r Ktng (1848), 0 C B 727 , and, danng that period, sur- 
Timg partners must not do any act ptejudici^ to the vmae of the business, 
which, m the event of the option being deohned, is directed to be sold 
{Ev«me V. fivgkoe (1864), 18 Jut 091 (ohawmg the firm-style) ) 

(a) remtMoft v. Osbsnis (1871). 20 W R 196 

i%) FigoU V. Sai^ (1886), M‘Cle. do Yo 609 

(t) XhruMHm V. Mnmaim (1894), 72 L T 17 But when a person 
asid|ai4lus bwdnsss to tlaee jpeiBons as partnen, on the tenna that there 
shau be reserved a share of uie profits for bis nominee, who is to bare the 
optwa of being admitted a partner on attaining twenty-one, the partnership 
eaanot be prematurdy disaotved without the canaeot of such person 
(AOkuemr. Bomo* (1807), 16 W B. 739). 

1^ T Oox (1862), 10 Hare, 183, 

9) Bknrenn v Ekmtaan (1894), 72 1, T 17 (where the observStistlSIll 
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Pahtnbrship* 


SBct « A povner to introduce two bodb as pupils or clerks, with the option 

AdmlBsion of becoming partners, does not extend to the introduction of a third 

of Other son as pupil or clerk to succeed a son who has died without 

Partners* becoming a partner (w) Executors having a duty to nominate 

certain persons as partners, with power to exclude one of them, 
have the right to exclude him if they, without fraud, unite m 
doing Bo(w) • 

totry subject An incoming partner is subject to the terms of the partnership, 
to terms of except as varied by expiess agreement (o), though he may not be 
partnership i)y a special teim of which he had no notice (o) 

Sect 4 — Pai tm^rship Piopefh/ and Piopcitp oj Sepaiate Paitner^, 

General rule 99 Partnership pioperty may only be used for partnership 
as to usei purposes, and in accoidance with the paitneiahip agieement (p) 

Whfttpaitncr 100 Partnership pioperty includes all piopeity, rights and 
binp property mteiesls Originally bioiight into the paitneiship stock, or siibse- 
lududes quently acquired, by pmchase or otherwise ( 7 ), foi , and substantially 
involved in, the pui poses of the business (r) 

I'n sumption 'i'he meie fact that the business is conducted on properU 

astopioptity belonging to one paitner does not necessaiilv make the propeiU 
with **artn(i ^^^volvod in the paitnership dealings so as to become paitnership 
Xip tiu\(U ' pioperty (s) On the other hand, it the piopoi tv has been purchased 
out of paitiieiship assets and held as part of the paitnership stock, 
it 18 immaterial that it has not been actually used foi cairying on 
the partnership business upon it or by means of it (a) Thus, where 
the transaction is m substance the pui chase of a mixed property, 
for example, a farm and the stock as a going concein (/>), 01 a nursery- 
giound and the business earned on upon it(c), the property so 
acquired is partnership piopeity 

He Flavell, Murray v Flavell (1883), 25 Ch D 89, C A , ot CoiTON, L J , 
at p 102, are questioued) 

(w) Watney v Trist (1870), 45 L J (ch ) 412 (where theie was a 
pioAiBion rostrictmg the employment of cleiks and servants), and see 
note (p), p 49, ante 

{nyWmnwnght\ Waterman {11^1), 1 Ves 311 
(r/) Austen v Boys (1857), 24 Beav 598, 606 

(р) Partnership Act, 1890 (63 & 54 Virt c 39), g 20(1) As to the 
devolution of partnership propeity, see p 65, post 

(7) Partnership Act, 1890 (63 & 64 Vict c 39), s 20(1), and see 
W (deter v Wateier (1873), L R 16 Eq 402 Property given to some 
only of the partners to replace lost partnership propeity is not included 
(Campbell v Mulleii (1819), 2 Swan 551) 

(r) Partnership Act, 1890 (63 & 54 Vici c 39), s 20 (1) 

(«) Dacis V JJavtSf [1894] 1 Ch 393, 401 Where the property upon 
winch the business is carried on is, and is declared by the partnership 
agre^ent to be, the property of one partner, and the agreement contains 
no provision as to the tenancy of the partnership, but only a general 
direction that ** all rent *' is to bo paid out of yearly profits, the oo^irt 
luftvB that the partnerslup was intended to hold the property on a tenancy 
during the continuance of the partnership, and not on a tenancy from 
year to year or at will (PoooeX v Carter, [1912] 1 Ch, 663); and see 
note (I). p 85, p 0 $L 

(a) Mwrtagh v OoeieUo (1881), 7 L R Ir 428 “ If the property pur- 

ehasw ii substantially involved in the partnership business, it is to m oeU 
as pturobaaed for partnership purposes ” (ibid , at p 436) 

(1) James V Games (1879^^12 Ch D 813 

(с) Waterer v Waterer^ supra 



Part V — Rklations ot Partmkhs Intbr si. 




Property bought with money belonging to the partnership is 
partnership property unless a contraiy intention appears (d) Snoh 
intention may app^r from the circumutanoes in which property is 
purchased (e). 

101 Persons may be paitners m piohts made by the use of land 
of which they are co-owners, though the land itself or their interest 
therein is not partnership property (/) Other land t>ni chased out 
of such profits, to be used in like manner, does not become partnei- 
ship property in the absence of agreement, but is held by the partners* 
as co-owners for the same estate or interest as the original land {q) 

102 Partners aie not precluded from effectually tiausforring 
partnership propeit} to one or more of themselves, and such tiansfer 
lb vahd not only as between the partners themselves, but as 
against the paitneiship creditois(k) But good faith is essential 
to the transfer (tl, and it must have been completed if the agi ce- 
ment remains executoiy the propeity remains joint (/.). 


9 am . i , 
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{d) Partnership Act, 1890 (53 Ac 54 Vict c 39), a 21, Tibbitsv Pfnlltpn 
(1853), 10 Haro, 355, Uelmore v Hwtih (1) (1887), 35 Oh 1) 430, (‘ A , 
Wray v Wray, [1906] 2 Oh 349 It is immatoriai that the purchase is 
luado m the name of one xiartner only, if it is cli ar that he is not to hold 
it for himself alone (Modib v Jiaaeil (1829), 3 \ Ac T 384) 

(c) It cannot he laid down as a nuivei*sal rule that when lands are bouficltt 
by partneis in trade, and are paid foi out of the partnership assets, they, of 
necessity, become part of the loint estate of the partners (Be hauremf, Br 
parte M'Keima, Bank of England (Jase (1861), 3 l)e G P & J 645, A , 
per Turneb, L .J , at p 669) But when the property is not only paid lor 
with partnership money, but also bought foi yiadnership purposes, the 
presumption that it is partnership jiroperty becomes practically conclusive 
(ibtd , and see Smith v Smith (18()0), 5 Vea 189) 
if) See dicta, m Crawskay v Maule (1818), 1 Swan 496, pa Lord 
Eldon, L C’ at pp 618, 623 , see also p 6, ante 

(g) Paitnership Act, 1890 (63 & 64 Vict c 39), s 20 (3) . Steward v 

Blakeway (1869), 4 Ch App 603, alhiming »S V (1868) L K 6 Eij 479 , 
Davies v Games (1879), 12 Ch D 813 “ It is not the law tliat pai triers in 

business who are owners of the propeity by moans of \%hich tlie business is 
earned on are necessarily partners as regaifis that j loperty ” (J)avift v 
Darts, [1894] 1 Ch 393, per Nouni, J , atp 401) But in Morns v Mariett 
(1829), 3 Y & J 384, though the original Und was not par tnei ship proptTty, 
land ^temards bought and paid for out of profits was, in the circumslanees, 
held to be partnership property If oo owners of business property agree 
that such property shall be partnership assets, and the trade is earned on 
there, the mortgagee of the interest of one ot the partners is put upon 
inquiry with regard to the agreement between them wboii he is aware that 
the propeity is used for partnership purposes (Cavemder v BulteA (1873), 
9 Ch App 79, where the mortgagee was postponed to the hen of the other 
partner for the excess share of debts discharged by the latter, though 
incoired after the date of the mortgage) 

(h) Bolton V PuUer (1796), 1 Bos & P 639, Ex parte Baffin (1801), 6 
Ves, 119, and tee, further, title Bankruptcy and Insolvency, Vol 11 , 
p 220, Be Henderson and Motley, Ex parte Freeman (1819), Buck, 471 
As to the effect of the assignment of a lease, see title Landlord and 
Tenant, Vol XVIII , p 677 

(t) See Be Lightoller, Ex parte Peake (1816), 1 Madd 346 , Be Walker, 
Ex parte Walker (1862), 4 De O F Ac J 609, C A , compare Be Edwards- 
Wood, Ex parte Mayan (1866), 4 De G J & Sm 664 , title Bankruftct 
AND Insolvency, Vol II , p, 220. See also title Criminal Law and 
Procedure, VoL IX , p 635 

Eg, it payment is to be guaranteed by a surety and he refuses to 
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•bot 4 Bimlailjr, if the peraont^ repreaentahTea of i pariner at^'ltlt 
IfitttBerBhiiii ahare ^ the Bumvmg partner or partnets, relynig aiinpfy txt 4 
Property coyenant of indemnity againat the partneirahip debta; orison tSm 
Wd true construction of the partnership articlea, they lose their nght 
Property A g^ina t the surviving partner or partnera to have the partmeri^p 
Partaeta assets applied to the payment of the partnership Uabditiea, the 
r'umm. property becomea the separate property of the surviving 

Ob death of partner or partners (1) 

. Conversely, the separate property of one partner may be converted 

into the joint property of the firm (m) , but the mere fact that the 
profits of the partneiship are made by means of the separate 
property of one partner does not convert that property into joint 
property (n) If the owner of a business holds out to the world, as a 
partner, a jierson who has la fact no interest in such business, and 


a panoer 

^tensfer uf 
tefwrate 
property 
to nrin 


join m the tianefer {Be Mallam, Ex parte Wheeler (1817), Buck, 26) , in 
fluch circiitnsfances notice of the letiiement in the Gazette and in circulars 
to oustomoTS do not siiHice to complete the tianafer {tbtd ) , see also Be 
Johnston and Danston, Ex parte Oooper (1840), 1 Mont D dc DeG 368 , Be 
iCewpiner (1869), L R 8 Eq 286, Be Head, Ex parte Kemp (1893), 10 
Moir 76, Be WrtgM, Ex parte Wood (1879), 10 Ch D 654, C A 

(1) Be Simpson (1874), 9 €b App 572 On the other hand, if the articles 
are merely iiit ended to vest the partnership assets m the surviving partner 
subject to payment of the partnership debts, the assets ^hich were joint 
assets at the death remain joint assets, available to the joint creditors 
{Be White, Ex parte Morley (1873), 8 Ch App 1026 , followed in Be Whxte^ 
Ex parte Ittar (1876), 1 Oh D 614, 0 A , and Be Mellor, Ex parte 
Manchester Hank (1879), 12 Ch D 917 , affirmed suh nom Be Mellor, Ex 
parte Butcher (1880) 13 Ch D 466, C A ), and the executors having 
paid, or become liable for, the partnership debts are entitled to be 
ludomuffied out of such assets {Be Daniel, Ex parte BoweU (1896), 76 L T 
143) , compare Be Head, Ex parte Kemv, supra In these cases there is no 
question of order and disposition,’' they depend on the jiature of the 
agieemojit between the parties, see Be Mellor, Ex parte Butcher, supra 
{m) Be Bowers, Ex parte Owen (1851), 4 De G & Sm 351 (where one 
partner was separate owner of stook-m-trade and furniture, and it 
was luferied and held by the court that the stock-in trade had liecoiiie 
juint propel ty, subject to an account m which the firm would be debited 
in favour of ** B ” with the value of articles which belonged to him or for 
whieh lie had paid A different inferem e was drawn as to the famiture 
urhicli was held to ha\o remained the separate pniperty of “B **), dis- 
tinguish Be Fear, Ex parte Hare (1835), 2 Mont & A 478 (where the 
furniture had been treated by the partners as joint property) For the 
nrinciple of these cases, see Be Aahky, Bxparte Mutton (1840), 1 Mont D 4c 
De G 252, per Sir G£obg£ Rose, at p 261 Where the owner of a mill and its 
machinery admitted two partneis, and the value of the property was entered 
m the partnership books as the amount of his capital, and all additions and 
improvements during the paitnemhip wete niMe at the expense of the 
film, the piopcrty was held to have become joint property (Bobmeon v, 
Ashiin v Bohxnson (1875), L K 20 Eq 25 , compare PUhng v 
Pillxng (1865)» 3 De G J & Sm 162; and Htus v PorJker (IS61)» 7 Jur. 
(N 8 ) 833) So, if a patent belonging solely to one partner is ** defeated 
to the jpuTposes of the partnership,'*^ it becomes joint property 

Patex^PuBon^Sohmo Co v Somervell and 
(nySurdon r Berime (1862), 4 De G F ds J 42yO. A,^ dnlfa^gtiidiitig 
Jaoktfm V 9 Ves 591 , Fromont v. Cftnipkmd (132^), I 

Bin^ m, Smtih V ITnlsoa (1824), 2 B 4c C 401; aUd see Poetm V 
Oaviat^ J[49lz] 1 Ch 663 With regard to a sleeping partner, see Be 
Bx Mfj^Chuck (1631), Mont 364, 373 ; Be Ex parUe 

(1830)^ ajopt 46|( ' T 
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permits liim to act ss sooh, and the two ars jomtlj adjwEMatsd 
bankrapts, the owner ie estopped from saying that the assets of the 
business ue not joint property (o); but where the holding out is 
only to a very fedr oreattors, and there is no holding out to the 
world, it may be that there is no partnership and consequently no 
joint property (p). 

103. Partnership property cannot be taken in execution for a 
separate judgment against one partner (q). 



Exoottllolu ^ 


Sect 6 — Shares in PaHneishtps^ 


Sub-Sect 1 — Nature of Bkaiee 


104 Tho share of a partner is his proportion of the joint assets PartnciV 
after their realisation and conversion into money and after payment m in net 
and discharge of the joint debts and liabilities (a). Such share ^**o*^*y 
includes sums advanced by either paitner beyond his due propor- 
tion (b), and, therefore, separate creators of a partner cannot be paid 

out of partnership assets until the claims of the other partners upon 
the paitnership are satisfied (r) A shaie of partneiship assets 
l)equeathed to a surviving partner is not thereby relieved fiom its 
liability for the joint debts (d), and, as a surviving partner must pay 
the firm's debts out of the assets, he may consequently give secuiity 
for such a debt upon partnership property (c) 

105 Equity recognises no light of survivorship as regards paitnernar® 
partnerehip property at law the same doctrine applies, but is tewnnuin 
subject to exceptions (/). So far as tlie right of survivorship in 


{o) Be Bowland and OranJcshaw (1866)» 1 Ch. App 421 , Be VuUford^ 
Ex parte Hayman (1878), 8 Ch D 11, C A. 

(p) Be Wnght, Ex parte Sheen (1877), 6 Ch D 235, C A , compare 
lie Beay^ Ex parte Arboutn, Ex parte Qorme (1846), lie G 359 As to 
''holding ouf,*’ see p 13, ante 

(q) Partnership Act, 1890 (53 & 64 Vict o 39), s 23 (1 ) But a ohaiging 
order may be m^e on the interest of a partner, subject to the right of the 
other partners to redeem the interest charged (♦6ui , s 23 (2). (3) , see p 69, 
poet) With regard to a charging order to i^ve eilect to such a judgment, 
see p 69, poet, and title Execution, Vol XlV , p 11 

(a) Oaroettv Feals (1843), 5 Q B 408, and see Marehall v Mofilure 
(1885), 10 App Cas 326, 334, P C Joint debts are payable primarily out 
of joint assets if sufficient, even though secured by a charge on the separate 
property of one partner (Be Btieon, BtUon v Btieon, [1898] 1 Ch 667 , 
affirmed [1899J 1 Ch 128, C A ), although one of the persons entitled to 
share in the assets — e g*, an infant partner — may not be personally liable 
for tkte ioint debts (LaveU a/nd Ohrteimas v Beaueha/mp, [1894] A C 607) , 
and see titles Execution, Vol XIV, p 10, note (fc), Executors and 
Administrators, Vol XIV, p 289, Infants and Children, Vol XVII, 
p 53 

(b) Wpsi v Ship (1749), I Ves Sen. 239 , Partnership Act, 1890 (63 6l 54 
Vici. 0 39), s 39 On tius pomt see p 103, poet , and aa to a partner’s 
right to an indemnity and hen, see pp 60, 61, poet 

(e) Croft V. P%lce (1738), 8 P Wms 180 , Boldemeee v Shackele (1828), 
8 B* & C« 612 ; West y. Skip, supra 

WwquJm idoAsn ^671;, 7 Ch. App 1 

tfhmh, Bradford Oomtuereidl Banking Qo v Cure (1886), 31 
|>« 834, Be Bourne, Boi/umev Bonme, [1906] 2 Ch 427, 434, C A ; 


and see p. 93, post 


xjw Vas ommcondi infer mereatores lojmm non hahet But see Betllq 
rwoUh (1848), HI Kq R* 22 In Buckley v Btuber (ISM), 6 
164^ It was hold that the interest of a deeeas^ partner in the ftm # 
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ptti tnership property exists, it applies only to the legal title ancl not 
to the beneficial interest (ff) The estate of a deceased partner is 
entitled — not specifically, but in value — ^to a share of the artieles 
used for the purposes of the business (h), and, on his death, the 
value of his share is regarded as the price to be paid by the continu* 
ing firm (i) 

106 Land wjuch is partnership property is deemed to be converted 
into peihonal estate as between the partners (including the repre- 
sentatnes of a deceased partner) and also as lietween the heirs of a 
deceased partnei and his personal representatives (A.), unless a 
contrary intention is expressed (Z) It may be deemed to be recon- 
verted in some circumstances, for example, after termination of the 
y)rirtner&hip (m) 

chattels did not devolve upon the surviving partners , but this case has 
heeij disapproved of and is of doubtful authority, and see, further, 
titles Dbsctnt and liisTUiBUiioN, Vol XI , pp 0, 7, Executors and 
ADM iNisriiATORft, Vol XIV , pp 221 222 

((/) So the undivided property of a deceased or rotiinig partner must not 
be (oiitiniKfl in tlie business without an expicss or implied agreement 
((Jraiitihai/ v ( Ujllins (1808), 16 Ves 218) A surviving partner is a trustee 
only as regaids the sliares of his deceased partners, notwithstanding a 
conveyance to the jiartnera “ and their heirs for over ” 

(A) ^ituart V BvUi {Marqms) (1813), 11 Ves 667, 665 Bligh v Brent 
(1837), 2 Y &0 (IX) 268, Afthuorth\ ¥unn (1880), 16 Oh 1) 363,369 

(?) liuinq V Ewinq (1882), 8 App Cas 822 

(L) Paitncrship Act, 1890 (63 ic 54 Vict c 39), s 22 , see Be Wilson, 
Wihon V Hollowaxf, [18931 2 Ch 340 The rule is based on the following 
(asos — JjnJi 0 V (hhson (1729), 1 Eq Cas Abr 290, Mvriagh v Costello 
(18S1), 7L R Ir 428, Gordons Scott (ISliS), \2 P C C 1, Morns 
V Beatsley (1817), 2 Y C (BX ) 139 , Be Coo'per, Cooper v Cooper (1878), 
3(i\V R , Crawshay V il/rmfe (1818), 1 Swan 495, Phillips y Phillips 
(IS32). 1 My & K 649, Hohoyd v Uohoyd (1859) 28 L T (CH ) 902, 
Jt(feioyh v Small (1684), 1 Vern 217 . Lake v Ciaddock (1732), 3 P Wins 
158 mhof V Brown (1791), 3 Swan 489, n , Uoughton v Houghton 
(1841), J1 Sim 491 Eb^ex v Essec (1855), 20 Beav 442 (where the 
paitneishin was continued beyond the agreed term) , BipleyY Waterworth 
(1802), 7 Ves 425 Baxter v Brown (1846), 7 Man & G 198 , Darby v 
Darby (1856), 3 Diew 495 and see titles Descent and Distribution, 
Vol Xl , p 7 , Equity, Vol XIII , p 39 This rule was well settled not- 
withstanding some decisions which appear either to conflict with the 
( urreflt of authonty or to have been based on special circumstances 
(Enndall v Bandall (1835), 7 Sim 271, Thornton v Dixon (1791), 3 
Bio C C 199 Bell v Phyn (1802), 7 Ves 453, Cookson v Cookson 
(1837), 8 Bim 529) Wheio land belonging to an incorporated voluntary 
society was taken for public pui poses the proceeds were held to belong to 
the persons who weio members of the society at the time of sale (Brovm v 
Dale (1878), 9 Ch D 78) It was formerly held that real estate, although 
partnership piopeity, il not purchased out of paxtneiship funds for part- 
nership purposes, was not to be deemed converted unless required for 
the pivnoseb of paying debts after the expiration of the partnership , 
see Cookson v Cookson, supra It may be doubted whether this decision 
would have been the same after the Partneri^ip Act, 1890 (53 dc 54 Viot 
( 39^, 8, 22 The proceeds of sale of such land were hold to be real estate 
within stat (1736) 9 Geo 2, o 36, repealed by the Mortmain and 
i^bantahle Uses Act, 1888 (51 & 52 Viot o 42) As to the hability of 
partnership land to death duty, see title Estate and Other Death 
Duties, Vol XIII , p 308^ Ashworth v Munn, supra 

(/) PartneFship Act, 1890 (53 & 54 Viot o 39), s 22, Balmains Slum 
(ls04), 9Yes 5(A 

(m) Myvn y. Myers (1889L 61 L T 767, Bowley y Adamt (1844K 
7 Beav 648 



Part V.~>Belations of Partners Inter sE 

107 PRitners uaaj convert then joint property into the sepantR 
property of one or more of their number (n). A partner may have 
the n^ht to vork a patent, although he may not be entitled to a 
share m the patent itwlf (o) 


Sub-Sect 2 — Ammut of Shares 

106 Subject to any agreement, express or implied, the rule is 
that partners shaie equally m capital and piolits and contribute 
equally towards losses, whether of capital or otherwise (p) The rule 
of equality may be negatived by the terms of the contract {q) or by 
the course of dealing (a) 


Sub-Sect 3 — Dealmqa by a Partner with hts Shart, 

109 A paitner may assign his shaie to a third poison, abso- 
lutely or by way of 8ecurit>, hut cannot make the asbjguoe a 
partner (6) Recognition h} tho other partners may, howms, 
confer the rights of a partnei on an absignee(c), and a paitnorshij) 
may be so constituted that tlu) asaigniuent of a shau^ j)Ia(*es tho 
iisbignee in the position of tho ttanblcior(J) Ajiaitius vs ho lias 
an unconditional light to tiunwtoi liib hliaie is iclievod fioin liabilit> 
by an actual assignment, ot v\ huh notice is given to the otlun 
partnei s, although the assignee iiiav be insolvent (< ) 

The assignee oi mortgagee of a bhaie takes subject to the lights 
of the other paitneis, and is allected by equilios aiising betvvotm 
the assignor and his paitners uftoi tho date of tho assignment ( / ) 
An assignee of a share is entitled to thebhaio ot profits louiul 

(») Bolton Puller (1796), 1 Bos ^ P 539, see i) 53, ante 

(o) Kenny's* Patent Button Floleinq Co v Somervell and Lutwyrhc (187H'), 
38 L T 878 

(p) Partnership Act, 1890 (63 & 54 Vut c 39), s 24 (1), Petuoth \ 
Peacock (1809), 16 Vcs 49 , Kobinson v Anderson (1855), 7 Do (» M <V 
239, 0 A, affirming S C, 20 Beav 98 (vvheie HCpuate solicitors mUil 
lor the same clients, and were jointly intoiesled in i jnofits) Jiobmsnn 
V Anderson, supra, shows that the rule is the same uotli in goiUTiJ p»iil 
norships and in jiartnei ships U iiited to a particular business or adveniun* 
s<e Farrar v Beswtck (1836), 1 Mood & R 537 

iq) Eobley v Brooke (1833), 7 BJi (n s ) 90, JI L , Warner v Smtlh 
(1863),! De G J A Sm 337, C A 

(a) Stewart v Forbes (1849), 1 Mac & G 1^7 

(h) Partnership Act, 1890 (53 & 54 Vict c 39), s 31 (1), Buiy v 
Fromont (1821), Madd A; G 6 

(c) Jefferys v Smith (1820), 3 Russ 158 

id) Mayhew'e Case (1854), 6 De 0 M A G 837, C A , Fox v Clifton 
(1832), 9 Bmg 116 , PinkeU v Wnqht (1842), 2 Haie, 120 As to the cose 
of a limited partnership, see p 111, post 

(«) Jefferys v Smith, supra 

if) Cavandery Bulteel (1873), 9 Ch App 79, Smith v Parkes (1852), 
l6Reav 116, Kellyy Hti/ion 0868), 3 Cili App 703, Dodson \ Dounty, 
[1901] 2 Ch 620 The right of an equitable mortgagee of partnetriiop 
property is not varied by a subsequent dissoJatiou ot partnership betwceti 
the mortgagors and the bankruptcy of the contmntiig partner, although 
there has been a substitution oi a separate collateral secuinty for a joint 
collateral security given before the dissolution {Ee Draper, hr parte Booth 
(1832), 1 L J (BCY ) 81), see also title Mobtoaob, VoI XXI , p 96 
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due to his assignor (9), and must accept the aceouujis % the 
partners (A) A purchaser of a share must indexniufy hia vendor 
against the partDershi|> hahilitieB(/i), and he cannot caUfor aeQ0UQ(|8 
nor inspect books ^rhile the business is a going concern (i); nor 
interfere m the management or administration of the business (iS:) 
But an assignee or mortgagee is entitled, on dissolution, to call for 
an account from the dissolution (l\ and is not affected by any agrees 
mont or deahng between the partners with regard to the assigned 
share, subsequent to and with notice of the assignment (m) , and 
a mortgagee of shares in a mining partnerslup is entitled to 
foreclosure (n) 

110 A continuing partner's right of pre-emption, under the 
paitnership contract, is recognised by the court as a nght of great 
value and importance, and is enforceable, in proper cases, by 
injunction or specific performance (o) Such a right may lapse if 
not exercised with due diligence on notice (p) 

111 An assignment of his interest by one partner to another, 
where there aie only two pai triers, operates as a dissolution (9), 
but where there are more than two the point is doubtful (»). 
Known insolvency of the concern does not vitiate the sale 
of his share by one partner to the other if no fraud is 
intended («) 

One of seveial paitncrs may pin chase the shaie of another for 
his own benefit, and not foi the benefit of the firm (a). A purchase, 


{g) Partnership Act, 1890 (53 dc 54 Vict c 39), s 31 (1) , Olyn v Hood 
(1869), 1 Giff 328, Vavander y Bulteel {isnh 9 Ch App 79 

(ft) Partnership Act, 1890 (53 & 54 Vict c 39), s 31 (1) , Bergmami v 
Macmillan (1881), 17 Oh D 423 

(0 Dodson V Downey^ [1901] 2 Ch 620, see MiUo v Vmted Counties 
Bank, Lid , [1912] 1 Ch 231, C A 

(k) Partnership Act, 1890 (63 & 64 Vict 0 39), s 31 (1) A bond fide 
agreement for payment of salanes to partners has been held to be binding 
on assignees, os port of ** management and admmistration {lie Garwood's 
Trusts, Garwood v Paynter, [1903] 1 Ch 236) 

(l) ^fVatts V Driscoll, [1901] 1 Ch 294, C A . but if there has been no 
dissolution tlie account will be taken from the date of issue of the wnt in 
an action by the moitgagee to realise his secunty , see Whetham v Davey 
(J886). 30 Ch D 674 

(m) Watts V Driscoll, supra, see Ee Garwood's Trusts^ Garwood v. 
PayrUer, supra 

(n) Eedmayns y Forster (1866), L R 2 £q 467 

(o) Homfray y Foffter^ttt (1866), L R 1 Eq 667, and see Stewart y 
Stuart (1823), 1 L J (o 8 ) (cu ) 61 

(p) Bowlands y Evans, WtUtams y Bowlands (1861), 30 Beav 302 , so 
also iC the offer cannot be made as provided by the artiolea iChampU v 
CoAfW (1822), Jac 637) 

{g) Heathy /Samson (1832), 4 B &Ad 172 

(r) Having regard to the Partuership Act, 1890 (63 & 64 Viet, c 39), 
s 31 , see Emanuel v Symon, [1907] 1 K B 236 , Sturgeon Brothers Salmon 
( 1900)| 22 T. L. B 684 If it be the coitpct view that such aiMsaiAuinent 
does not operate as, or give an absolute nght to, di8soliitioii« it is all 
events a eueumstance which the court may consider m detenuimng the 
question, 

(r) Ee ZiffhfoBer, Ex parte Peake (1816), 1 Madd. 346. 

{a) Gasseb vl Stewart (fSSl), 6 App Caa. 64. , 



PABf V.~Rejlatiohs* Of Partners bxi. 



by soboft partoArs^ oit a fbare of a partner ujiAu? aa eEeoilliOai^lli^ 
be eet aside if th^e la any unfainiess in tbeur oondaet m xeHMol 
of the fiale (5)* 

*8uR-SECr 4— C7*af^tn^ Orders* 

112 Execution cannot be levied a^mst partnership property 
for the separate debt of a partner (< ), out the court may make an 
order charging the share of a partner who is a judgmclht debtoi (rf). 

The effect of a charging order is the same as if the partner had 
executed or signed a document charging his share with the debt(r). 'ohargmg 
Such an order is valid although the indebted partner may ^ a 
lunatic (/), but if he is a bankrupt it does not take pnoiity over ^ 

the title of his trustee (g). 


113 When a charging order is made, the court may appoint, Recoivfr 
by the same or a subsequent older, a receiver (fe) of the paitner’s J'eiHinnafl 
share of profits and of any other money coming to him from the of charging 
partnership (?) It may also direct such accounts and inquiries older, 
and give such orders and directions as it might have done if the 
partner had given a charge, or as the case may require (h) , but this 
will only be done in siiecial circumstances (/). 


114 The partners of a member of a firm whose interest has Kightsof 
been charged may ledeem it (?;?), or, if the court directs the sale 


(h) Perms v Johnson, Johnson v Perens (1857), 3 Sm & G 419 

(r) Partnership Act, 1890 (53 & 54 Yict ( 30), s 23 (1) As to <he 
practice before this Act see Eddie v Davidson (1781), 2 Doug (K B )6ri0{ 
Ilelmorey Smith (1) (1887), 36 Cli D 436,0 A , Blown, Janson <f? Go 
V Hutchinson dt Co , [18951 1 Q H 737, C A , [1895] 2 Q B 126, C A ; 
and see title Execution, Vol XIV , p 11 

(d) Partnership Act, 1890 (63 & 64 Viot c 39), s 23 (2) , see K SC, 

Old 46, rr 1,*1 a, iB, Insh R S C , Ord 46, r 23, and County tVmrt 
Rules, 1903, Ord 25, rr 12, 13 , and see titles Gounty Coukts, Vol VIII . 
p 656; Execution, Vol XIV, p 11 This provision extended the 
operation of the law relating to charging orders contained in the Jiidg 
ments Acts, 1838 (1 A; 2 Viot c 110) and 1840 '(3 4 Viet c 82), 

Sutton V English and Colonial Produce Go , [1902J 2 Ch 602 (shareg held 

in own right ” for purposes of qualification or for charging or4or) , 
Howard v Sadler, [1893] 1 Q B 1 , Gill v Continental Gas Co (1872), 
L R 7 Exch 332 , Cooper v Griffin, [1892] 1 Q B 740, C A , Owen, 
[1894] 3 Ch 220 

(e) Brown, Janson d Co y Hutchinson db Co, [1895] 2 Q B 126, 131, 
C A , see Partnership Act, 1890 (63 & 64 Vict c 39), ss 23 (2), 31(1), 
and see titles Bankruptcy and Insolvency, Vol II , p 273 , Execution, 
Vol XIV , pp 107, 108 

if) Re Seager Hunt, [1900] 2 Ch 64, n , C A 

(g) Wild y Souihwood, [18971 1 Q B 317 

(A) See titles Execution, Vol XIV , pp 11, 118 et seq , Receivers 

(i) Partnership Act, 1890(53 A 64 Vict o 39), s 23(2) As to the effect 
of the appointment of a receiver, see Brown, Janson db Go y Hutchinson 
i& Co , [1895] 1 Q, B 737, 740, C A 

ih) Partnership Act, 1890 (53 A 54 Yict c 39), s 23(2) As to the 
rights of a chargee, see Und , s 31 ; p 68, ante 

(I) Brown, Janson dt Co y HiUehinson <9 Co , [1896] 2 B 126, C A 
An account will not as a rule be ordered dnnng the continuance of the 
partnership i^nd ) 

im) Psrtoership Act, 1890 (63 94 Vict. c, 39), s ?3 («), 
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Pabtnshship. 

of a share, they may parehase it(n), or they may dissohe the 
partneiship(o) 

Sb( t 6 — Right to Indemnity. 

116 Subject to any express or implied agreehient, each partner 
IS entitled to be indemnified by his firm out of its assets, or by way 
of contribution by his paitners, in respect of payments made and 
peiHoiml lialulitK‘3 incurred by him in the ordinary and pioper condnet 
of the paitner^lup business, oi in oi about anythmg necessarily 
.done foi the pieseivation of the firm’s basmess or property (p). 
The light extends to expenditure for partnership purposes made 
with the express or implied consent of the other partners (9); 
and it IB immaterial that the expenditure proves to lie use* 
less or unprofitable if it has been approved of or ratified by 
tbo fiim(/) 

Vaymonts 01 advances made by a paitner for partnership pui poses 
beyond the capital he has agieed to subscribe cany inteiest at 5 
pel cent per annum from the date of jiayment or advance («) 

116 Tins right of indemnity does not extend to joint tian^ac- 
iions wheie no paitnership subsists (t) Noi does it extend to sums 


(t?) Partnoisliip Act, 1890 (59 & 64 Vict c 39), 8 23 (3), see Perens 

V JohvHon, Johnson \ Peien<t (1857) 9 Siu & 0 419 

(o) Partneiship Act, 1890 (53 iV 5*1 Vi(t c 39), s 93 (2) 

(p) Ibid, 8 24 (2), Wnght v II unirr (IHOl), 5 Ves 792 , EohtnsotJft 
Fyeeiitor'b CUme (1896), h De Cw M & G 572, C A , McOwen v Hunter 
(1898) 1 Dr &MVal 147, EvntibV 1 ea the id {1824)^2 Bmg 133, Browne 

V (libhins (1726), 5 Pio l\u] (^as 491 , Prole v Masierman (1855), 21 
Ileav 61, Benton v Tlodie (1813), 3 Camp 493, Ee Norwich Yam Co , 
Ex pmte Biqnold ( 1856), 22 B( av 143 

((/) Partnership Act, 1890 (51 & 54 Viet c 39), s 24 (2) , Eamillon v 
(1859), 7 W 11 173, Gkadow v Hull Glass Co (1849), 13 tlur 
1020, Mailhens v Euqgles Brtsc, [1911] 1 Ch 194 (wherd the estate of a 
do( eased pailmr, \>ho had taken an oneioiis lease as tnistoB for his film, 
was held entififd to be iiuhinnihed by Ins p.ntiieis against money paid 
under the (o\(n«inlb in the lease, although such Ica^^c (with the other 
initiUTbhip as^e(s) had been assigned to a limited company which 
lovenantcd to indcMnnify the partnei^ including the tiustee of the 
deceased, against the iiartnorship liabilities) 

(il*(iaqq v Fold (1842), 1 Y & C Ch Cas 280 (where loss occurred 
tluougli delay by one ]mrtner m selling) , Ee Court Orange Stiver-lead 
Mininq Co , Er paiie Sedgwuk (1856), 2 Jur (N s ) 949 (where there was 
acquiescence in liabilities mcuiied by a managing director) , Burden v 
Burden (1813), 1 Ves & B 170 (where an allowance was made to a siir 
viving partnei for expenses of canying on the business for himself and the 
children of the deceased partner, but not for liis management or time and 
labour) Burden v Bmkus (1861), 3 GitT 412 (a case of outlay by the firm 
on property belonging exclusively to one partner) , Paweey v Armetronq 
(1881), 18 Ch D 698, 707 , Ee Oiindle Union Biewery Co , Croxton'e Case 
(1862), 5 De G L Sm 432 , 7i« Protestant Assurance Association, Ex parte 
Letts and Steei (1867), 26 L J (ch ) 455 
(n) Paitnership Act, 1890 (53 & 54 Vict c 39), s 24 (3) , Spartah v 
CoHstanUnidi (1872), 20 W R 823 (where mterost was allowed to two 
paitners on sums advanced by them in excess of their due proportion of 
capital, such sums being treated as a debt wrongfully withhdd) , see also 
S C (1872), 21 W R 116^ title MuiNEy AND MoN^ 5 T•LE^Dn^G,Vol XXI, 
pp 98,42 

(f) Sedgwude V DaweU (1857), 2 11 & N 319, see title CONTRACT, 
Vol VU . p 4 J 2 , 



Part V.— Relations or Partners Inter sb. 


HI 


paid by a partner for which the partnership is not liabte (a), RoE tO *» 

losses one to his own fraud or culpable negligence m the conduRtof IHMhllR 
the partnership affairs (b) On the coutiary, he most compensate IldMIMdtRi 
olr indemnify the partnership against such losses (c) 

Partneis are not entitled to be ctedited, as against the trustee 
of a bankrupt partner, with sums which he had paid as agent for 
the partnership, before he became a partner (d) The pnnciple, 
moreover, does not extend to piivate loans from one paitner to 
another, but is confined to partnership transactions (c) 

117 The liability of a pai tner to contribute for this purpose may 'Contrary 
be expiessly limited (/■), and a peison, though liable as a partnm: •‘gwemant^- 
to persons dealing with the firm, may be relieved from liability to 
contribute to partnership debts as between hiiuHelf and his pai tners 
by the method of dealing adopted by the firm (</) 

The right of contribution does not exist if the paitneiship is Whera 
itself illegal {h ) , but if tlie paitnership is not illegal, the fact that partnonlnj* 
the act for w'liich the firm is liable is unlawful does not prevent ''®*“ 
an innocent paitner from obtaining contiibution fiom the guilty 
partnei s (i) 

U8 The right to indemnity may be loBt by laches (A) or by Loss of rigiiU 
agreement bet\\cen the pai tners wheieby the paitnership effects 
aie conveited into the separate piopeity of eacb(0 

Sfici 7 —Paitnei's Lien 

119 On dissolution of paitnoiship, each pai tnei can insist that Nature of 
the partnership piopeiU shall be applied in payment of the 
])iiitnership debts and liabilities, and that the siirplub assets shall 
i)e applied in payment of \\hat may be due to the partners after 
iloductmg any sums in ^vluch they ina) be indebted to the firm 

(fi) Ke Webp (J818), 2 Moore (c p ), 500 , M^lhmth v Maiqehon (1785), 

4 Doug (K B ) 278 AMiether tins lulo ls appliiable to a tlobf barred by 
a Statute of Limitation does not appear to have boon dccidcMl 
(/>) Thomas y (1878), 10 Ch D 185, C A 

(e) Burif V AlUn (1845), 1 Toll 689, Eobetiaon v Southqafe (1848), 

6 Haro, 5*16 

(d) Smith V De Silva (1776). 2 Cowp 469, as explained in UoUnirnssn 
y ShacleU (1828), 8 B & C 612, per Lord Tentlkdln, J . at p ^18 

(e) Byall v Eolle (1749), 1 Atk 165 “The paitnership stock is no 
further subject to debts from one partner to another than is the money hn h 
has been applied to the partnei ship ” (tbtd , per Ljle, C J , at p 181) 

if) Qillan V Morrison (1847), 1 De G & Sin 421 , Ee Worcester Corn 
Exchange Co (1853), 3 De G M & G 180 As to the principles of con- 
tnbution generally, see titles Conti \rT, Vol VII, pp 471, 472, 

Guarantee, Vol XV , pp 626 et sea 
(g) Qeddes v Wallace (1820), 2 Bli 270, 11 L , and see Dale v Dowell 
(1911), 106 L T 291 
(k) See p 17, ante 

(t) CamvpheU v Can^bell (1840), 7 Cl & Fin 166, H L , see also cases 
cited at p 18, ante There is no hen for contributed money between co- 
ouners who are not partners (Kay v Johnston (1856), 21 Beav 636) , Ee 
Coulaon^s Trusts^ Prichard v Oauwon (1907), 97 L T 764, compare JDeigfA 
V Didfc«S(m(1884), 16 Q B D 60, C A , see Ee Leslie, Leslie v French 
(1883), 23 Gh D 562, 664 

(k) Wesiy Skip (1749), 1 Ves Sen 239 

(l) Holroydv (1856), 3 Drew 428, Lingen y Simpson (1824 

I Sim dc St 600 , see also Ee Langmead's Trusts (1865), 20 Beav 20 

(m) Partnership Act, 1890 (63 & 64 Vict c 39), s 39 West^t Skip 
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bbot. 7 120* This right is avaU^ble^ and may be enforced not only 

nwrtner's the partnership assets and the other partners, but idso against fdl 
Lleju persons claiming through them in respect of tfamr interests as 
Against partners, for example, assignees, personal representatives, tnmtees 
whom right m bankruptcy, or judgment creditors (n), except purchasers or 
IS available, pledgees ol specific assets of the partnership who might reasonably 
suppose that all the partnership debts had been paid or barred by 
lapse of times or who otherwise deal with the surviving or con* 
tinning partner in good faith (o) During the continuance of the 
* partnership the right to indemnity constitutes a hen which attaches 
to all the property of the partnership for the time being, whatever 
* may be its variations and changesCp), but after dissolution it is 
limited to the partnership property existing as such at the date 
of the dissolution, and does not extend to property added to or sub- 
stituted foi the old stock by those who continue the business after 
that dale (q) 

Sect 8 — Diimon of Piofits and Incidence of Losses 

Equal shared 121 In the absence of express or implied agreement to the con- 
unless oihci- trary, partners shaie equally in the capital and profits (r) of the 
wise agiee butjmess (s) This presumption may be negatived either by express 
agreement or by implication (i), and such an implication may arise 
fiom the course of dealing by the partners (w), but the buiden of 

(1749), 1 Vos Sou 239, and see, further, title Liun, Vol XIX , pp 18, 
]9 For the suggested analogous rule in the case of a company, see 
title CoMPANiFS, vol V , p 168, note («) 

(w) West V Sk%p (1749), 1 Ves Sen 230, Cavander v Bulteel (1873), 
9 Oh App 79 (mortgagee), Slacken v Dawson (1845), 9 Beav 239 
(executors), Holdemess v Skacleh (1828), 8 B & C 612, 618, J?« 
Jiutterworth, Ux parte Plant (1835), 4 Deac & Ch 160 (trustee m bank- 
luptcy) , Sktpp V Uat'wood (1747), 2 Swan 586 (execution oreditois) 

(o) Be Langmead' 8 Trusts {IS55), 20 Benv 20 7 De G M &G 353 ‘*It 
IS really what one may call a general lien upon the surplus assets and does 
not affect each particular property so as to interfere with the nght of the 
surviving partner to deal witn the separate properties belonging to the 
paiinorship for the purpose of realisation and to give a good title to per- 
sons dealing in good faith with him in respect of those properties,’* and 
for thbi purpose no real distinction can be drawn between real estate held 
for fiartuership purposes and personal estate ” {Be Bourne, Bourne v 
Bourne, [1906] 2 Ch 427, C A , per Bomer, L J , at pp 432, 433) 

( p) West V Skip, supra , Shipp v Harwood, supra 
(g) Payne V Hornby (1858), 25 Bear 290, compare title Li]^,Vol XIX , 
pp 19, note (i), 32 

(r) There is no single definition of the word * profits’ which will fit aU 
oases’* (Bond v Barrow Hmmatite Steel (Jo, [1902] 1 Ch 353, per Far- 
WEU, J , at p 366) The nse m value of fixed plant or real estate 
belonglnpt to a partnership is profit {Bobinson v Ashton^ Ashton v. Bohin- 
sonJiHlo), L R 20 Eq 2b, per Jessel, M R , at p 28) Upon the 
construction of particular articles profits have been h^d to mean profits 
a( tualJy reahsed (Croker v Kreeft, Kreeft v Croker (1865), 13 L, T 136, 
see also Bodham v Wdltams (1902), 86 h T. 191) 

{$) Partnership Act, 1890 (53 & 54 Viot o 39), e 24 (1) , see Farrar v. 
Beswki^ (1836), 1 Mood dc R 527 ; Peacoek v. Peacock (1809), 16 Ves 49, 
Bobinson v, Anderson (1955), 7 De G M d 2 G 239, C A ; compare Sharpe 
V Cwnmtngs (1844), 2 Dow & L, 504 ^ 

(f) Partnership Act, 1890 (53 & 54 Vict c 39), s 24 (1} . BeU v Bd^eU 
(1872), 21 119 

luX fififswortT* Forbes (18J2b I Mae & 6 |37, 
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proof « 00 ibe partner who alleges inequality (»). Even wbMO ^ ' 

partnelr does ntnch more work than another the mle of eqoid^ 
applies, ehbjeot to a elaini for allowances Ibr his estra work («»). 

AU the partone ©re entitled to share m the j^oflis made by any 
one'br mote of them from transactions aridng out of the busi- 
ness{a;) ; but the salary received by a partner m respect of an official Prastt of 
position held by him is notprtmd facte to be treated aa profits so as i«rtnenup 
to bo shared by the others (a) • 



122 The nght to claim a share of profits may be lost, foasiieotot 
example, by laches (b), where the mterest is executory (c); but me^ 
laches does not divest a partner of an interest winch is executes, • 
unless it amounts to an agreement or hoenQe(d) or abandonment 
of his rights (a) 


123 A partner continuing the business with partnership assets Proflta made 
after dissolution must account for profits (/) up to the winding up after dm< 
of the concern (^), and surviving paitueis who cany on the 
business must account for the profits of the share of a deceased 
partner up to the time of the liquidation of the assets (A) 

In the absence of a contrary agreement the outgoing partner, or 
his representative if he is dead, has a statutory right to elect to 
charge the continuing partner either with the share of profits which 
the court may find to be attributable to his share of the assets, or 
lit his option, to interest at 6 per cent per annum horn the date of 


(ti) Eobtneon v Andetton (1856), 7 De G M & G 239, C A 
(to) Webster v Bray (1840), 7 Haro, 169, Bobtneon v Andeieon, supra 
(x) Eaneook v Heaton (1874), 30 L T 692 , and boo Bentley v Oruvm 
(1863), 18 Beav 75, Partnership Act, 1890 (63 & 64 Viot c 39), b 29, 
nnd see pp ^ 55 , ante 

(а) Auton v 8tm» (1866), 1 Jur (n S ) 438 , but it is otborwiso when bo 
treated by the partners themselves (Collim v Jackson, Jackson v Colhns 
(1862), 31 Beav 645) 

(б) Prendergast v Turton (1841), 1 Y & C Ch Cia 98, Jones v Notth 

Vancouver Land and Immovement Co , [1010] A t 317, 328, P C , and 

where there has been laches the mere assertion of lights, unaocom]pinicd 
by any act to give effect to it, is not sufficient to pioserve them [Vlegg 

v Edmondson (1867). 8 I)c G M & G 787, C A ) Kocognition may, 

however, counterbalance laches (Penny v Ptokwtek (1862), 16 Beav 246, 
ClemenU v HaU (1858), 2 De G & J 173. C, A ) 

(c) Especially where expenditure has taken place in a speculative under- 

talwng (Norway v Howe (1812), 19 Ves 144, M'Lure v Btpley (1860), 
2 Moo. & G 274) „ . , 

(d) Olarke and Chapman v Ifaid (1868), 0 H L Caa 033, Bittov JewcU 
(1881), 18 Ch D. 660, diatmguidiuig Clarke and Chapman v Hart, ewpra, 
and Prendergast v Turton, supra 

(e) Pedmsry JBoore, £1000] A C 293, P C , tee Lake r, Craddock (1132), 
3P Wms 168 

(/) Crawshay v. CtXUns (1826), 2 Buss 325, but be may have a claim 
foe “ just allowances ” (tbta , at p 847) , see p 100, post 
(tf) But not necessarily in the suna proportions as those in which the 
shm wfie held (WtOsU v. SUmford (1842), 1 Hare, 263 , Yates v Fttm 
(ISdO), 13 Ch. D 889). 

(»} Partnffiship Act, 1800 (68 3c 84 Viet. c. 89), ss. 29 (2), 42 , Vyse v 
Festtr (1874b L B 7 H L 818 t Hordern v. Hordern, [1910] A C 
488, P. C.} compare Crojt v Pyhe (1783), 3 P. Wms. 180 (a ease of a 
bankrupt partner), 
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Bcm*. dissolution on the value of such share (t) This right exists even 
division of where the continuing partner has, under the partnership contract, 
Profits and an option to buy the share of the other partner, unless the terms of 
Incidence gacli option have been complied with in all mi^enal respects But 
of Losses viiere this has been done the outgoing partnei or his representative 
IS not entitled to any further share of profits his rights are governed 
by the partnership contract (k) Profits left in the business are not 
neeisbfirily regarded as capital, foi example, foi the purpose of 
healing inteiest, unless there is an agieement to this effect, or 
unless they are treated as capital in the partnership books (1) 

Howlotip* 124 The incidence of losses is, in the absence of express or 
are borne implied agreement, borne equally (m) When the profits are not 
shared equally, the losses are, in the absence of agreement, to be 
home in the same proportions as the piofits are 8haiod(»t). altliongh 
additional capital may be contubuted by one partner (o) The 
liability of a paitner to contribute to losses may be limited or 
excluded by espiess or implied agreement (p), and will not neces- 
saiilv be extended b> the fact that the loss is mainly attiibii table to 
his nets (q) 

llights of 125 Tlie inelihodrt adopted duiiiig a paitneibhip Avitli legaid to 
(lecoaHed >vhat IS capital and what ih income have boon held, ui)on the con- 

leVarpoiNtiiai wti uctioii ot a doceabod paitnor’e will, to govern the inteie^t of a 

jepHscriia deceased paitiiei dining the continn.uice of the business hy his 

tive tiusteos or executoi8(/) Paitneis foi a specific undei taking 

cannot compel the execiitoi of a deceased p.iitner to accept a 
valuation , he is entitled to a shaie of the pioiits found due on com- 
pletion of the undoi taking (s) 

wiien 126 Except as provided by statute (f), mteiest between paitneis 

mUrtMt IS not allowed, unless there is an express stipulation, or a pai- 

payabU ticiilai courbo of dealing between tlie jiaifcneiB as shown by the 

]).u lieu sliip books, 01 a trade cusLoiu to the contrary (a), hut the 

(0 PaitiKUslup \ct. 18U0 (53 & 54 A lot o 39), s 42(1) 

{L ) Ihid , 8 42 (2) 

(lyT)%nham y i^/ad/oref (1869), 5 Ch App 519, 524 (ompaie Wood \ 
(1866), 1 Ch App 369 lUnnuf \ il/w/j le ( lS^6) 12 App Ciw 160, 
P 0 IStrtilie) V }\tlson (1871), 6 Vh App 503,510, Ibbolson \ blarn 
(1865), L R 1 Eq 188, PUsworih v Mohse (1802), 14 1 Cb R 1G3, 
Gniwood V Gmwood (1911), 105 L T 231 

(m) Partnership Act, 1890 (53 & 54 Vict c 39), s 24 (1) 

(n) Pe Albion Life Assuiance Society (1880), 15 Ch D 79, affirmed, 16 
Oh D 83, r A 

(o) JSowellY A'oweK (1869), L R 7 Eq 538 

(p) Gediies v IT allace (1820), 2 Bh 270, 11 L , see pp 9, 22, ante 
Cra^g v Foid (1842), 1 Y C Cb Cas 280 and see the cases cited 

witli regard to the light of a partner to indemnity, p 00, ante 

( 7 ) Gow y jFonficr (1884), 26 Ch D 672 For instance, the conventional 

f tenods of accounting should, in the absence of agreement, be observed 
Biowne v Collins (1871)* L R 12 Eq 580) 

(^) McOleanv Kennard (1874), 9 Cn App 336 
(<) Partnership Act, 1890 (53 & 54 Viot o 39), s 24 (3) . see p 60, anU 
(u) Kishtony 6rm«cZ^(186b),L R 6Eq 326, HtUy £tn^(1863),3 DeG 
J &Sm 4l8,Shodesy Rhodes (1880), 6 Jut (n s )600, Stevsnsy Cook(l859), 
5 Jut (it $-) 1416 , MtUar v Craig (1843), 6 Bear 433 , Cooke v Benboiv 
(1866), dDe'S-. J. dc Sm 1, C A , Boddamy RyUy (1783), 1 Bro C C 239 
(1785), 2 JBro C C 2, (4787) 4 Bro Pari Cas 561 In this last case no 
interest was allowed to the estate of a snrvivxHg partner who had kept 
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court allows interest on the reatitntion of money of tlie firm which 
has been expended or withheld by a partner, and of secret profits 
made by a partner in breach of good faith towards his partners (r) 

Sect 9 — Accounts 

127 Each partner, or his legal personal representative, is 
entitled to full information in relation to the partnership affairs 
and to accounts of the partneiship dealings and funds from his 
})aitner8(a) If a partner on retiring has left his capital in the 
hu'uneBS, reserving a right of access to the books, and liheity to 
( ill in his capital ii}X)n breach of provisions which are intended to 
sitisfy him as to the continued solvency of the firm. Ins legal 
poisonal lepresentative is, it seems, entitled to accounts at his 
discretion (b) 

128 Each partner is entitled to have access to and inspection of 
and to take copies of the film’s books personally (0 oi, subject to 
iniBonable limitations, by his agent (rf) Such paitner or agent is 


the accounts so badly that a considerable interval elapsed before the 
bahtiices could be ascertained Even if the articles provide for the pay 
moat of interest on capital, such interest voll not be payable attiT the 
(late of the dissolution unless so agreed (Watney v Welle (1867), 2 Ch 
\])p 250 , Barfield v Loughborough (1872), 8 Ch App 1) Nor is a 
patinei under such articles entitled to be credited with the amount of 
undivided profits as additional capital, and accordingly to receive interest 
theieon, unless they have been so treated m the partnership books or 
otherwise left m the business os capital by agreement (Dinham v Brad- 
ford (1869), 6 Ch App 619) Under articles which provide for payment 
ot mteiest on oapitol and also for payment of interest (instead of profits) 
ou the value of the share of a deceased or retiiing partner as it stands on 
the last account, the estate of a deceased partner has been held to bo 
intitled to interest on his capital, and also interest on the value of his share 
lu^toad of profits (Browning v Browning (1862), 31 Beav 316) 

(i?) Evans Y Coventry {IS57), 8 De G M &G 835, C A , IJart v Clarlo 
(1864), 6 Do G M & G 232, 264, C A , Fawcett v Wkitehouae (1829), 1 
liuss & M 132 , Yorh and North Midland Kail Co v Hudson (1853), 16 
iJoav 486, 505 . see also Stainton v Oarron Co (1867), 24 Beav 346, 302 
Hut where accounts have not been asked for, or only demanded at irregulhr 
intervals, the accounting party will not be charged with interest on balancf^s 
1 etained in his hands in the absence of any wilful withholding, or falsiH cation 
of the accounts, or other fraudulent dealing with the money ( Turner v 
Bvrktnshaw (1867), 2 Ch App 488) 

(a) Partnership Act, 1890 (53 & 64 Vict c 39), s 28 , see JJahershon v 
BlurUr,^ (1847), 1 De G & Sm 121 (where the plaintiff's share and interest 
in the partnership wore seized under nfija, and sold by the sheriff to a 
person, who sold to plamtifiTs partner , held that plaintiff was entitled 
to an account, as there might be something coming to him which was not 
sizable by the sheriff) 

(h) Be Bennett, Jones v Bennett, [1896] 1 Ch 778, C A 

(c) Partnership Act, 1890 (63 & 64 Viet c 39), ss 24 (9), 28, Walmsley 
V Walmsley (1846), 3 Jo & Lat 666 (where the books were withheld, and 
liie court allowed 10 per cent as profits), Taylor v Rtmdell (1841), 1 
^ 6z; C Ch Cas 128, Be MartvndcXe, Ex parts Trueman (1832), 1 Deac 6c 
< h 464 (where the assignees of a bankrupt partner obtained inspection of 
books which remained the property of both partners after dissolufioD, 
though a release had been exeented) , and see Be Bwmand Ex parts 
Baker, Sutton dt Go , [1904] 2 K B 68, C A, 

(d) Bevan v, Webb, [1901] 2 Ch 69, & A 

ILL.— XXIL 
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bound to abstain from making improper use of informsduon sr 
obtained (e), and items not connected with the partnership business 
may be sealed up (/) 

The partnership books are evidence for and against any of tli( 
partners in the absence of proof of any fraudulent or erroneouj 
omission or insertion of items (g) 

129 Wheie a paitnership action is pending, books m daily uh 
are usually ordered to be produced at the place of business, bu 
production may be ordeied in court where a partj cannot be trusten 
with the custody of the books (h) A defendant partner may obtaii 
production and inspection of the paitnership books and document! 
before delivery of defence if they are in the plaintiffs hands aiK 
he cannot prepare his defence without such inspection (/) , but, oi 
an interlocutory application by a paity whose status as a partner i 
disputed, piodiiction of books may be refused {h) 


Si CT 10 — Evfo) cement of IlnjhtB of Pattnoa Intel ae. 

SUH-Si { r 1 — Pari lea to Parfnerahtp Acitoita 

130 In an action for dissolution of partnership it is a geneifi 
iiilo that all the partners who aie within the jurisdiction must h 
before the court (/), especially where questions affecting the right 
of the partners xntei se (ni), oi the construction of the article 


{e) Trego v llunU [1896] A C 7, 26 , compare Mutter v Eastern av 
Midlands Patl Co (1888), 38 Ch I) 92, C A As to production by partnoi 
who have allowed an executor to place his accounts in the general book* 
see Freeman v Fmrhe (1817), 3 Mor 24, 43 The best account possibli 
without undue labour and expense, must be furnished As to Uie sufl 
eiency of answers to mi ej rogatories with reference to books of accoun 
SCO DraKc v Symes (1859), John 647 , and as to sufficieucy of descnptio 
of numeious documents loi the purpose of production m an action i 
account, see Chrtshan v Taylor (1841), 11 Sim 401, 405, and 
DiSCOVLRT, iNSrECTION, AND INTERROGATORIES, Vol XI . D 6l 
note (e) ^ 

•(/) Ee Picketing, Pickeiing v PuXenn<f (1883), 26 Ch D 247, C A 
tfee title Discovert, Inspfciion, and Intfrrogatories, Vol XI ,pp 7* 
71 , and compare p 46, ante 

(g) Lodge v Prichard (1853) 3 De G M & G 906, C A , and, for tl 
general principle on which partnersliip books are evidence for and again' 
all the paitncrs, see II til y Manchester and Salford Waterworks Co (1831 
2 Nev & M (KB) 673, per Denman, C J , at p 682 , and see, ffenerall' 
title Evidence, Vol XIII , p 661 ‘ 

(A) Meriens v Hatgh (1860), John 736 

(t) rxekering v Rigby (1812), 18 Ves 484 The apphoation w now b 
snmr^iis, see title Discovert, Inspection, and Interrogatobii 
Vol XI , p 60 

(k) Turney v Bayley (1864), 4 De G J & Sm 332, C A , see Turn> 
V Bayley (1864), 34 Boav 105 As to accounts and their production i 
an action, see pp 70 et seg , post 

(l) i/i«e V Nash (18^), 1 Ph 604 , Iretan v Lewes (1074), Cas iewi 
Finch, 96 , Simpson y Chapman (1863), 4 De G M & G 164, 167 

(in) Long v Yonge (1830), 2 Sim 369 InjunotioDS agamst breaches; < 
the agreement between the partners, e g against competitive trading, si 
dealt with elsewhere, see pp 81, 83, post, see also title IradIc an 
liiADE Unions 4 
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of partnership (n), are raised. The legal personal representative of 
a deceased partner shoold be a party although the deceased partner's 
estate may be reputed to be insolvent (o); and generally, v^here 
there is a diversity of interest, all the partners should be parties 
to ( p) or represented m the action (q) 

Where, however, all the partners, oi a section of them, have the 
uame interest and are numerous, one or more may suq or be sued 
Hs representmg the otheis similarly interested (»); and, generally, 
v^here an action is for the benefit of all the partners, that is, where 
there is a community of mteiest, all those having similar interests 
may be represented, eifliei as plamtifls or defendants, by one or 
iiioie of their number (s), and, if the common mteiest seems open 
tt» doubt, the court may, it seems, give liberty to amend (/) 

Where two persons engage m the purchat^e of a joint caigo, but 
k^ep separate accounts with respect to each moiety, one of them 
1-, not a necessary party to an action for an account concerning 


^rt) Baldwin v Lawreiue (1824), 2 Sun & St 18, Scddon v Connell 
(IS40) 10 Sun 68, Cockbujny Thompson (\B0d), IQ Vo» 321 
[o) Coxy Stephens 11 W R 929 , oompskte Seddon v Conndl, 

gu(}}a, Madox Y Jackson (11 4tl)t Q Atk 406 

ip) Evans y Stokes (1836), 1 Keen, 24, TIarvey v Bignold (1846), 
8 lieav 343 , Van Sandau y Moore (1820), 1 Russ 441 

iq) Attwood V Small (1838), 6 Cl & Fm 232, Cramer v Bird (1808), 
L \i OEq 143 

ii) R S C , Ord 16,1 9 This rule lias been acted upon in an action for 
dissolution and \Mnding up of ilio affaiis of an umegifeterod (but not 
ilJ({jal) friendly society consisting of 439 members, see Ite Lead Co's 
Winkmen's Fund Society^ Lowes v Governor (& Co foi Smelhnq down Lend 
utlh Pit and Sea Coal, [19041 2 Ch 196, title Fkii^ndly SocirxiES, 
\ol XV, p 190, see also Wood v McGailhy, [1893] 1 Q B 775 (where 
I lie president and secretaiy of a labour protection league consisting of 
about 4,000 members were sued, and authorised, against their will, to 
<b‘fuid on behalf of all the members), Andrews v Salmon, [1888] W N 
bij, and see title Companies, Vol V , p 319 
(fi) Cockburn Y Thompson, supra, Uichens v (1828), 4 Russ 

, Small v Attwood (1832), 1 You 407, compaa^> Bedford (Duke) v 
lihs, [1901] A C 1 

(0 Baiahndge v Button (1840), 2 Beav 539 The cases under the (Hd 
I'r.iotico are not altogether uniform A distinction was drawn botwech 
viTi action for an account after the partnership had come to au end (Richard 
ion V Hastings (1844), 7 Boav 301 , see Duxbury y Jsherwood (1804), 10 
h T 712), and an action for dissolution (Decks Vi Stanhope (1844), 14 Sim 
o7), or such an action for an account as was, in effect, an action for 
<iifisoiu4ioQ (Abraham v Harmay (1843), 13 Sim 681 , compare Seddonv 
f onnell, supra , Sibley y Mint(m(\9Ql), 27 L J (CH ) 63) In the former 
*>>6 it was held that an action might be maintained by some partners on 
'* lialf of themselves and others in the latter, it was held that all the part- 
rs, however numerous, were necessary parties In Beaumont v Meredith 
< >'^14), 3 Ves & B 180, it was held that all the members of a benevolent 
society must be parties to an action by some members against the trustees 
for an account, and m Leigh v Thomas (1751), 2 Ves Sen 312, a 
fit'murrer was allowed to a bill by representatives of sixty four out of 
flighty seamen (see also Moffat v Farquharson (1788), 2 Bro C C 
**•18). while in Good v BlewtU (1807), 13 Ves 397, a bill by the captain 
of a ship on behalf of himself and the crew for an account of pnze 
money was sustained , see also Anon (1722), Free Cb 602 , Taylor v, 
Salmon (1838). 4 My & Cr 134 , Wallworth v HoU (1841), 4 My & Cr. 
619 
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the moiety of the other (a), and peisons who have merely a con* 
tangent riglit to become partners should not be joined in an aetaon 
for dissolution and accounts (6) 

131 The assignee of a share in a partnersliip is not, dunng the 
continuance of the partnership, a necessary party to an action 
aj^amst the othei partners for an account, but cifter the dissolution 
of the partnership he may become 8o(c) The legal personal repre- 
sentative of a deceased partner may sue foi accounts though he has 
assigned all the intestate’s beneficial interest (d) 

Wheie the share of a deceased partner is purchased by the sur- 
viving partners under a provision in the articles and the purchase 
money is allowed to remain in the business, contrary to the trusts 
of his will, all the paitneis who have notice of the trubts must be 
made defendants to an action by the beneficiaries claiming piofits 
made by the employment of that money in trade, and not merely 
such of them as are trustees (e) 

Wliere a paitnei creates an equitable moitgage upon the real 
estate of hiiiibolf and a thud pait\ iii favoiii of his firm and dies 
intestate, the fiim cannot enforce the security without making his 
legal personal lepiebontative a paity to the action (/) 

An action for a debt due to ilie paitneiship may, as a general 
rule, be brought by a surviving paitner( 7 ), and a suiviving paitnei 
must be biought bofoie the coiiit in an action to enfoice a paitner- 
bhip debt against the estate of his deceased paitnei (h) 

132 The subsciibois to an illegal adventure wdiich has not been 
earned out may recovei then subscriptions, but thev have no light 
to an account of dealings and piofits (i) 

133 A partnei may bj his conduct lose the light to have all the 
other partners befoie the coiiit(A) 

(a) Weymouth v Boyer (1792), 1 Ves 416 , see also Brvwn v Be Taeiei 
(1821), Jac 284 (wlieio an account was oi dried between a partner and a 
sub partner without making the other two principal paitners parties to the 
action, one of thorn being ignoiant of the sub partnership, and the other 
out of the jurisdiction) 

46) Ehrmann y EVt nnann (1894), 72 L T 17 

. (c) See Partnership Act, 1890 (63 & 64 Vict c 39), s 31 In Williams 
V Poole (1873), 21 W R 262, an assignte, after dissolution, was held 
not to bo a necessary paity, being merely a “ dry trustee ” for a satisfied 
mortgagee A sub-partner has no light to an account from the 
principal partnership, but only fiora the partner with whom he is a sub 
partner , tlierefoie the other partnei s are not necessary parties to an 
action against that partner , see Be Slyth, Ex parte Bairow (1816), 2 Rose, 
252* 266 , and note (a ), supra 

id) Clegg v Fishmck (1849), I Mac & G 294 (where it was held that 
the effect of an assignment by an administratrix was to constitute her a 
tnistee for the assignee) 

(s) Tysey Foster (1874), L R. 7 H L 318, 335, compare PottUon y 
Poififcn (1871), L R 12 £q 547 
if) Scholefieldy Fea/fefa (1837), 7 Sim 667 
(a) Jlaiay Grav ( 1859). 3 De G & Sm 741 

(k) Bills y M Kne (1851), 9 Hare, 297 (where the surviving partner was 
ordered to attend before the master) , see Be Uodason, BtckeU v Bamsdale 
(1885), 31 Ch D 177, 192, C A 
(i) Biu^ey y ColUtt (1846), 15 Sim 332 , see p 18. ante 
(k) Bothn V Fwguhar (1822), 1 L J (o B ) (CH ) 21 
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Sub-Spct 2 — fm Ftaud or Ah»reprt$eHtatton 
(l ) Jndunng Paitimahtp 

134 Fraud in the inception of a partneiship agreement is a 
ground for the lescission of the agreement (Q, and the fact that the 
plaintiff could have discovered the truth, for example, by examina- 
tion of the partnership books, is not necessarily a bar jto relief {m) 
Nor 18 the fact that there cannot be icstitntio m wtegrnm after the 
hrm, in which the interest has been acquired, has become insolvent, 
an objection to the giant of relief (m) In a question of lesciasion of 
his contiact by a partnei, on the ground of fiaud oi raisiepiesenta- 
tion, there is no analogy, in the case of such insolvency, bot\Neen 
the case of an ordinary paitneiship and that of an incoipoiatod 
company (?/) The action by a defiauded partnei against his 
fiaudulent paitnei may be framed alternntl^ely for rescission oi 
dissolution (o) 

Misrepiesentation without fiaud is a suflicieiit ground foi 
lescission, and the repa^ ment of capital advanced (/>) and piemium 
paid (a) 

135 On the rescission of a paitnciship agieement on I he 
ground of fraud or misrepresentation the innocent partner has the 
following rights — (1) a hen on, oi light of letention of, the surplus 
assets, after discharge of the paitneiship liabilities, foi tlie mone\ 
paid by him for his share and for any capital contiibutod by him , 
(2) a light of subiogation to the lights of the paitneiship cieditois 
111 respect of payments made by him to them, (8) a light to he 
indemnified b> the guiltj paitnei against the paitneiship debts 
and liabilities (h) 

{1) Beclc V Kanio'iowuz, Kaniorowicz v Cmler, Kalb v Kaniorouitz 
(1857), 3 K & J 230 (wheie one partner made a seciet profit on the 
purchase of property for the partnership) But it h no defence to an 
action for damages for breach of an agreement to b* < ome a pailner that 
the plaintiff has been guilty of fraud in another parti Tship (AndrewzB v 
Ga'isttn (1861), 10 C S (N 8 ) 444) For such an action generally, see 
FtgesT Cutler {IS22), 3 Stark 139, Walker y J/am« (1793), 1 Anst 24T 
\s to setting up a Statute of Limitation by \^ay of defence to a clajin 
for rescission, see title Limitation of Actions, Vol XIX , p 60 

(m) JRawlins y Wtchham, Wickham y Fawhns {IHbS), 1 (im 356, coin 
paie Btddell v Smith (1864), 12 W R 899 (where the plaintiff continued 
the partnership after discovcrj of misrepresentation), and Jledgravo v 
Hurd (1881), 20 Ch D 1, C A (where the contract ot sale was rescinded 
and the deposit returned, but no damages were given), and boo cases 
f'lted in title Misrepresentation and Fraud, Vol XX , p 743, note(d) 
As to the nature of relief generaUy, see ibid , pp 742 et eeq 

(n) Adam v Newbigging (1888), 13 App Cas 308, per Lord Watson, at 
p 322, see title Companies, Vol V, p 131, and compare title Mis- 
> EPRESENTATION AND FRAUD, Vol XX , pp 736, 737 

(o) Baqot v Easton (1877), 7 Ch D 1, C A 

( p) Adam v Newbtgging, swpra 

{a) Jauneey v Knowles (1860), 29 L J (ch ) 96 

tfb) Partnership Act. 1890 (63 & 54 Vict c 39). s 41 These rights are 
‘‘without prejudice to any other right of the innocent partner’* (tbul ) 
This provision merely declares the previous law , see Myooch v BeaiBon 
(1879), 13 Ch D 384, Adcmy sopm, affirming S C (l«8e), 

34 Ch-D 682,0 A gOn the question whether an indictment for obtaining 
money by false pretences \\ill he against a person who induce-^ another by 
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A person who is induced by fraud or misrepresentation to become 
a partner is liable to the partnership creditors in respect of all 
dealings taking place while he remains a partner and, in the 
event of bankruptcy of the partner by whom he was defrauded, will 
be allowed to prove for a premium paid on entering the partnership 
in competition with the separate creditors of the bankrupt partner, 
hut not in competition with the joint creditors of the firm(c). 

(ii ) On Sale of Shares 

136. The sale of the share of one partner to another, on the 
footing of a balance sheet prepaied by the vendoi's accountant and 
behoved by both parties to be substantially correct, may be set 
aside on proof that the balance sheet was grossly inaccuiate and 
placed too high a value on the assets [d) So a purchase of a 
partner’s shai e, at an undervalue, by a partner who kept the books 
and knew and concealed from his partnoi the inadequacy of con- 
sideration, may be declared void and set aside (e) But this relief 
will not be given w'hen theie has been no fiaud or oppression, 
especially after long delaj (/) 

A sale by the executors of a deceased paitnei to the surviving 
partiieiR will be closely scrutiiiised by the couit, but will be sup- 
poited if no unfaii advantage has been taken of the executors (y) 
Jf, howevei, the sale is at a gross undervalue, it will be set aside (/i) 
A sale by the executors of a deceased partner to a surviving partner 
foi the purpose of lesale to one of the executors has been set 
aside (t) 

St iI'Sfc 1 3 — At t ouhU 

137. In an action by a paitnei, oi a person claiming thiough 
him, tor dissolution and winding up of the affaiis of the paitnership, 
the accounts (A) are usually diiected at the trial, but an older foi 
accounts may be made at any stage of the action {!) 


fjaudulont u'liK'sontatiou to enter into partneiBliip with him and advance 
inotioy as c'lpitil, we v irutifaTi (1857). Dears &B 348, C C ii , and, 
as* to this offuicf, see title CRXMl^AL Law and Proclduki, Vol IX, 
p" 098, note (a) 

(r) Jie Hooper, Ex uatte B)oome (1811), 1 Rose, 09, as explained m Buru 
V Allen (1845), 1 Cotl 589, 598, n , 607 Although as against the guilt \ 
paitner he may ha\e an equity to say that he never was a partnei. 
it will be difHoiilt to say so as agamst thud parties" [Ee Hooper ^ Ex 
parte Broome, avpra, pei Lord Eldon, L C , at p 71) 

(d) Charlesworth \ Jennings (1864), 34 Beav 96 

(e) Maddeford v An^Ucitk, Austwtek v Maddefmd (1826), 1 Sim 89 
affirmed (1833), 2 My & K 279 

(/) Kniqht V Mar)oiHbanls (1848), 11 Bcav 322 , approved m Melboume 
Banktng Corporaimi v Brougham (1882), 7 App Cas 307, P C , 
highiolUr, Ex parte Beale (1816), 1 Madd 346 

(£) Chambers v Howell (1847), 11 Beav 6, Hordern v Hordern, [1910J 
A C 465, P C , and see title Executors AND Administrators, Vol XIV. 
pp* 297, 298 

{h) Eteev Gordon (1848), 11 Beav 265 

(») Cook V Colhngr^ge (1823), Jao 607 

(1;) As to the right td an aocouiit, see pp 65 ei seq , ante, and p 74, post 

yl) Tur^nd v IFtteon (1875), 1 (3i D 85, see now R 8 (f , Old 33, 
vr 2 — 5 , 4nd, generally, see wid , Ord 15 Aa to the time limit in an 
action for an account, see latle Limitatiok of Actions, VoL XIX , p 171 
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138 The court eriU not, as a general rule, order an aoooaut ol 
partnership deahngs unless the plaintiff also nlftima dissolution or 
alleges that the partnership is dissolved (m) But an account may 

be ordered mthout & claim for dissolution in a proper case, where a df 

sufiScient reason is shown foi depaitmg from the usual rule, for 
example, where a partner is trying to exclude Ins partner from some ^***^**' 
secret benefit or from the partnership, oi to force him io a dissolu* 'v^Oien 
tion, or wheie there is a lefusal to account, or where a limited 
account will meet the necessity or justice of the case (a) wheie cita-*” 

In an action for administration of the eslate of a deceased pailuer aoluiios not 
the ordinary direction for an account of debts includes equitable 
debts, and tWefore includes a debt due by the estate of the deceased 
partner on his separate account with the partnership, and a sui viv- 
ing partner can claim such a debt as a creditor of the deceased and 
have it ascertained by the taking of a paitneiship account (h) 

139 It 18 no objection to a claim for an account that the Cucquu 
defendant paitner has stolen or embezzled the partnei ship assets 

and has not been first piosecuted for the felony (f), or that taking? to^ba/re^cf 
the accounts involves the settlement of claims in the nature of 
unliquidated damages (d) 

The couit will direct an account in England of the trans- Concurrent 
iitions of a partnei ship business earned on abroad, as to which 
settled accounts have been established in the foieign couit to the earned on 
juiisdiction of which it is subject, if it be shown that the English abroad 
naitnei has not been a party to the foieign proceedings, so that 
they aie, as to him, ks nitn alios arta(e) 

Although the court will not, as a rule, gi\e its assistance to Afoonnoi 
persons who cauy on an illegal business, an account may be ordered 
against a defendant who asset ts the illegality of the partnership (/) 

Thus, accounts of a bookmaking business have been oidered at the 

(m) Foimanv ZZ<wi//ay (1813), 2 Ves &R 329 , if ncMf v White 
2 Y & C (ex) 15, 21 , Loftcombe v Bussell (1830), 4 8im 8, Leyborne- 
J*ophamv Spencer Brown (IHdH), d T L K 309, Bt^ hards v J^aviea (1831), 

2 Russ &L M 347 , compare Waters v Taylor (1808 15 Ves 10 With 

regard to actions for dissolution generally, and the cir'umstanceg in wiTioh 
such actions wiU be stayed, see pp 90 ct neq , post 

(a) Harrison v Armitaqe (1819), 4 Mada 143 (whore Forman y 
Bomfra/y, supra, was distinguished) , Btchaidson v Hastings (1844), 7 
Beav 301 (where the suit was brought to re<x)ver moneys and assets ot 
t bo partnership, of which two members had possessed themselves) , DenUey 
V Bides (1840), 4 Y & C (EX ) 182 (where it was said by Lord Abingbii. 

I'B , that joint owners of a colliery are in the position of mercantile 
partners for some purposes only, and that the rule requirmg a dissolu- 
tion to be claimed was meant to apply only to mercantile partnerships) , 

Fatrthome y Weston (1844), 3 Hare, 387 , Ohapple v Cadeil (1822), Jac 
'iSe , WaUworth y HoU (1841), 4 My Cr 619 

(b) paynter y Houston {ISll), 3 Mer 297, WooUey y Gordon (1829), 

TamL 11 

(c) Eoopey D" Amador {18SS), 10 Q B D 412 

id) Bwry v AUm (1845), 1 Coll 689 

{«) Maunder y Ll^d(lS62), 2 John 5s H 718 (in which case it appeared 
that all the assets of the English partner were m England, so that no pay- 
ment out of them could have been enforced except by proceedings upon the 
foreigu indgment) , see also note (ft), p 74, post 

(§) aksppard y Oxsnford (1855), 1 K J 491 
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instance of an innocent partner who had not intended that the 
business should be carried on in an illegal manner by his 
partners (^) 

140 The following may be good defences to a partner’s action 
for an account denial of partnership (fe) , illegality, fraud, or 
forfeiture under a power contained m the articles (i) , laches (k ) ; a 
Statute of Limitation (f) , account stated (m) , award, release by 
deed, or payment and acceptance of money undei an agreement 
amounting to an accoid and satisfaction (n) 

141 Though a settled account between the partners is a good 
giound of defence to an action for an accounted), the comt may, 
in special circumstances, reopen the accounts or give liberty to 
surcharge and falsify (p) Settled accounts are not usually reopened 
m toto, except upon the ground of fiaud, or numeious and important 

(g) Thwaites v Coullhwaite, [1896] 1 Ch 496 , Ilarvey v Hart, [1894] 
W N 72 (where betting was merely collateral to the partnership) , but see 
Thomas v Dey (1908), 24 T L K 272, and the “highwaymen” case, 
Kveretv W illiams {IT25), L R 20 Eq 230. n 

(h) As to discovery where the partnership is denied, see R S C , Ord 31, 
rr 6, 20, Irish R S C, Ord 31, rr 6, 19 , and see title Discovert, 
iNSl'ECTION, AND INTERROGATORIES, Vol XI , p 52 

(i) l!aH\ OlarAe (1854), 6Do G M & G 232, C A , affirmed su6 now 
Clarke and Chapman \ linrf (1858), 6 H L Cas 633 

{k) As to the effect of laches generally, see title Equity, Vol XIII , pp 168 
et seq , and see title Limitation op Actions, Vol XIX , pp 170, 172, 174 

(/) Bndqes v Mitchell (1726), Gilb (CH ) 224 , Noyes v Crawley (1878), 
10 Ch D 31 , Tatam v WtUtams (1844), 3 Hare, 347 An executor of a 
deceased paitncr may be barred by lapse of time {Knox v Oye (1872), L R 
6 II L 656, Taylor v Taylor (1873). 28 L T 189, Betjemann v 
Betjemann, [1895] 2 Ch 474, C A ) But where the surviving partneis, 
being the executors of their deceased partner, kept his share m the business 
and did not supply itill information and accounts to the persons bene 
licially intorestcd under his will, an account was directed against them at 
the suit of the beiiehcianes after the lapse of thirty years (Wedderbum v 
Wedderbum (1836), 2 Keen, 722, (1838) 4 My & Cr 41), and time will 
not run against the executors of a deceased partner so long as there are 
outstanding assets to be got m and the parties have dealt with one 
ouothei upon the footing of the account bemg still open (Millington v 
lldlland (1869), 18AV R 184) Time does not run as between partners 
while the partnership continues (Barton v Norih Staffordshire Rati Co 
(1888), 38 Ch D 458, pei Kat, J , at p 463, see title Limitation or 
Actions, Vol XIX p 171) 

(w) As to “account stated,” see title Contr\ct, Vol VII , pp 489 
et seq 

(n) Byown v Peikins (1842), 1 Haro, 664 As to accord and satisfaction 
generally, see title Contract, Vol VII , pp 441 et seq 

(o) As to pleading a settled account, see Danes v Dames (1837), 2 
Keen, 534 

(p) A single impoitant eiror is sufficient, if fraudulent, to justify an 
oroOT to open the whole account If it is not fraudulent, the proper 
order is to give liberty to surcharee and falsify (Gethingv Keighley (1878) 

9 ('h D 507, 510) Accounts will be reopened on the gpround of fraud m 
spite of the existenoe of a stiingent agreement agamst reopening (Oldaktf 
V Lavender (1833), 6 Sim 239 , Sim v Stm (1861), 111 cL R 310. 321; 
In Banow v Barrow (1872), 27 L T 431, goodwill had not been 
accounted for, and the account was in that respect and otherwise not in 
acoordanee with the terms of the articles The mere fact that the 
claimant has already had an account rendered to him will not predudt 
him, in the absence of acquiescence, from having an account taken by the 
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errors, or mistakes affeetmg the whole account ( 9 ) , otherwise the 
court will not usually do more than give liberty to surcharge and 
falsify (t) In the absence of hand, accounts are not reo(ieued in 
favour of a party \^)o has stood by and acquiesced in them (t>) , 
I)ut acquiescence m the principle of keeping an account does not 
Amount to acquiescence in the accuracy of the items (0« 

142 Accounts must be taken accouhng to the uniform piactioe 
of the firm (a), even if contrary to tlie method presciibed by the 
paitnership deed ( 6 ), and, in tlie absence of ogi cement, the burden 
of establishing a system difleient fiom the ordinary method lies on 
the party who would gain by the varied system (c). The executors 
of a deceased partnei aie entitled to have his bhaie ascei tamed on 
the basis of a balance sheet as prescribed by the aiticles although 
such balance sheet has not in fact lieen made out at the time of his 
il^ath (d) 

A partner is bound by the debit items of an account furnished by 
him, although the court may not accept his items on the ci edit side (e) 

The whole partneiship assets must be included m the accounts ( / ) 


(ourt (/mncv Young (IS2^) 1 Sini & St 33*1, Clementn \ /?oirc« (1853), 

I Drew 684 , Hunter v JhkJter (1863), 2 1> G .1 & ^iii 194, G A , and 
lomparo titles Agency, Vol I, p 188, Misi^kc, Yo\ XXI , p 32, 
Mortgagi, Vol XXI p 216) 

(q) M^Kellarx IFolface (1853), 8 Moo POO 378, Puiiv Cf«v(1843), 

0 neav 503 Wtllmmson v Baiber (1877), 9 Oh D 529, Gething v 
keiqhley (1878). 9 Ch D 547, 550, sec Be Webh, Lamlmt v Sltll, [1894] 

1 Cu 73, 84, C A , compare Maundv AUtes (1840), 5 .lur 860 , Lainq v 
( amphell (1865), 36 Beav 3 

(r) Gethmgy Keighley ^supi a AVlieie a valualiou \ia8 lield iu be merily 
nuidental to the cairying out of the puTchase of a doi'CaRod partner’s share 
by a surviving partner, as provided for in the articles, the couit allowed 
the account to stand subject to correction on pi oof of error of a clear 
and convincing character {Hordern v llordcin^ |1910] A C 465, P 0 ) 

(s) Scotty Milne (1841), 5 Beav 215, (1843), 7 Jur 709, (Jufhheit v 
Ldmhorough (1872), 21 W R 98 , Millar v ihaiq (1843), 6 Beav 433 

(t) Mosse V Salt (1863), 32 Beav 269 

(а) Binney v (1886), 12 App (’as ICO, P C ^ oventryy Barclay 

(1863), 33 Beav 1 , affiimed (1864), 3 De G 3 & Sm 32(> Pettyt v Janeson 
(1819), Madd & G 146 The court will gather the intention of the paittes 
from the combined effect of the articles and the usual practice of the firm 
( '<tmmon8 v Leonard (1844), 3 Hare, 581 , sec also CrossXill v Bower, Bower 
^ Turner (1863), 32 Beav 86, Re Barber, Ex parte Barber (1870), 5 
f h App 687 , Garwood v Garwood (1911), 105 h T 231, C A ) 

(б) JaeJeaon v Sedgwick (1818), 1 ISwan 460, but see Lawes v Lawea 
(1878), 9 Ch D 98 (where a parol ap^ment to \ary the time fixed by 
The articles for setthng accounts was held not to have been intended to 
effect the money interests of the partners) In the absence^ of special 
agreement, the practice of making annual rests, so as to allow interest on 
tiic balances credited to the partners, will not be continued after dis«*olution 
{Barfield v Loughborough (1872), 8 Ch App 1, 7 , and see title Mortgage, 
\ol XXI, p 228) 

(o) This pnuQiple was reoogmsod where a survivmg partner, who earned 
on the business, Maimed compound interest {Bate v Mobvna (1863), 32 Beav 
73) 

{d) Hunter v Dowling, [1893] 3 Ch 212, C A , affirmmg S C , [1893] 
lC3i 391 

(s) Morehouse v Newton (1849), 3 De G Sc Sm 307 

(/) An unsaleable asset should be valued For instance, in accounts 
taken upon dissolution an unassignable contract held by one partner on 
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143. Not only a partner himself, bnt his legal personal repre* 
sentative or trustee in bankruptcy, may have an account against the 
other partner or his legal personal representative , bnt an assignee 
or mortgagee of a partnei’s share has no right td an account from the 
other partners during the continuance of the partnership, although 
on dissolution he becomes entitled to an account from the date of 
the diBHolutipn (fj) In special circumstances strangers to the part 
iiership are entitled to an account (/<) , and the persons beneficially 
interested in the estate of a deceased partner, whose executor, being 
also a partner, uses the testator’s assets in the business, are 
entitled to accounts from the executor, but not from the othei 
partners unless they have notice of a breach of trust by the 
executor (t) But, where surviving paitners deal with the property 
of their deceased paitnei, knowing it to belong to his estate, they 
are fixed with notice of the trust on which it is held (fe) 

144 In a series of monthly accounts, in which the balances 
aie not carried forward from one account to another, payment of 
the balance on the last account does not> it seems, bar an action for 
the payment of balances on preceding accounts (/) , and when the 
partners, on dissolution, agree to divide the partnership property in 
specie, and one partner takes the whole according to a valuation, an 


behalf of the firm must be retamed by him and valued as an asset {Ambler 
V Bolton {ISl 2), L B 14 £q 427), and see p 63, ante, and p 103, poet 

(0) Partnership Act, 1800 (53 & 54 Viot c 39), s 31 

(a) The following axe mstanoes m which this right has been reoogmsed — 
Law V Law (1845), 2 Coll 41 (where residuary legatees obtamed an account, 
the executors of a deceased partner having agreed to purchase the shares 
of the other partners), Pointon v Fointon (1871), L B 12 £q 547, 
Newlandy OAompton (1748), 2 Coll 46, n (where a separate creditor of a 
deceased partner was plaintiff), Millar v Craig (1843)^ 6 Beav 433, 
Cropper v Knapman (1836), 2 Y & C (lx) 338, Maunder y Lloyd 
(18o2), 2 John & H 718, compare Taylor v Taylor (1873), 28 L T 189 

(1) In Older to ascertam what profits ^ere made from a breach of trust 
of this kmd Lord Eldon, L C , ordered the executor to produce attested 
copies of books m the c us tody of the executor's partners or agents, who 
were not parties to the suit (Freeman y Fairlie (1817)i 3 Mer 24, as 
ei^lained m MacDonald v Bichardson, Btchardson v Marten 1 Gifi 
81,87, andseeZfncv i^icAard^ (1839), 2 Beav 305, Vysey Foster (ISl 2), 
L B 13£q 602) 

(k) Trams v Mtlne, Milne v Milne (1851), 9 Hare, 141, In Hue v 
Bichards, supra, the widow of a deceased partner who was beneficially 
interested under his will was held entitled to production of accounts from 
the testator's executors, one of whom was the surviving partner, and, 
generally, such an action may be maintained, whether the executor is a 
partner or not, ""m all cases where the relation between the executors and 
the aorvivmff partner is such as to present a substantial impediment to the 
prosecution by the executors of the rights of the parties interested an th( 
estate against the surviving partners " (Trams v Milne, Mtlne v, Milne, 
supra, per Turnisb, V C , at p 151 , compare Bemngfield v Boaster (1886). 
12 App. Cas. 167, P C ; Yeatman v Xeatman, (1877), 7 Ch* D 210, 
cominenting on Bowsher y Waikine (1830), 1 Buss & M 277 , and see 
Dames v Samee (1837), 2 Kemi, 534, 639) 

(2) BmerUf y* Cnpps (1836), 7 C & P 709 One account is m the eir 
enmstances as mal as any other , secus, if they have been intended to form 

? art of one general account , see Fromont v. Ooupland (1824), 2 Biog 
7(k 
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aobozk by the other partner for the amoant payable to him may be 
mautained notwithetandmg that the partnership accounts remain 
otheraise tmadjust^ (m). 

145. A surviTing paitner who is also executor of his deceased 
partner has a right of retainer m lespect of an unascei tamed 
balance owmg by bis testator to the partnership (»). 

146. Partners aie not, as regaids partnership dealings, con- 
sidered as debtoi and cieditor intei se until the concern is wound 
up or until there is a binding settlement of the accounts (o). It 
follows that one partner has no right of action against anothei foi 
the balance owing to him until after final settlement of the 
accounts {p); but a paitnei may have a right of action against 
another for a debt winch is independent of the partnership 
accounts (q). 

147. Dissolution and mutual settlement of accounts are sufficient 
consideration for an implied pioinise to pav the balance, and no anTBcuto* 
express promise is necessary to support an action foi the same (» ). ment of 

atcounlB 

148. When it can be shown by admissions or l>y a binding repoit, paymeatinio 
or at all events after judgment by a case of piobability amounting to court 
leasonable certainty, that a certain sum will be found due upon 

the taking of a partnership account, such sum may be ordered on 
motion to be paid into court («) , and money shown to have been 


(m) Jitelson v Stophod (1834), 2 Ci & M 361 “ Tliero may be specjal 

l>rii gains by which particular transactions arc insulated and separated 
liom the winding up of the concern and are taken out of the general law of 
partnership *’ (ibid , pei Baylei, B , at p 366 , compare Coffee v Brian 
(1826), 3 Bing 54 , Lomas v Bradslww (1850), 0 C B 620) 

(n) Be Moms' s Estate, Moms v Morns (1874), 10 (3i App 68 , and seo 
title Executors and Administrators, VoI XIV , p 258 

(o) Bvchardson v BanL of England (1838), 4 M\ & Tr 165 , Bot^ill ▼, 

Hammond {IB21), 6 B & C 149, Can v Smith (1S4^) 5 Q B 128, Chitk 
V Olenme (1820), 3 Stark 10 , and as to the authoj dy of a partner, who 
IS appointed to wind up the partnership affairs, to settle the necessary 
iccounis, see Liickie v Foisyth (1846), 3 do & Lat 3S8 • 

(p) Smith V Barrow (1788), 2 Terra Rep 476, Fiomont v Couptind 
(1824), 2 Bmg 170, Prole v Masierman (1865), 21 Beav 61 , Weston v 
Abrahams (1869), 20 L T 686 As to the situs of such cause of action 
when the business has been earned on by partners lesident in different 
jurisdictions, see Lvchmeechund ^ MM (1860), 3 L T 603, P C 

(q) Simpson v Backham (1831), 6 Moo & P 612 , WoiraU ^ Grayson 
(1836), 1 M & W 166 

(r) Backstraw v Imber (1861), Holt (n p ), 368 (where the continuing 
partner sought unsuccessfully to attach conditions to hw payment) , 
Morama v Letyy (1786), 2 Term Rep 483, ii (where, however, there was 
an express promise to pay) , Foster v Alla/nson (1788), 2 Term Rep 479, 
483, compare TTray V Milestone (lS3d)p 5 M &W 21, and see, generaUy, 
title Contract, Vol VII , pp 489 et seq 

(a) London Syndicate V Lord (ISIS), S Ch D 84, C A , per Jessel, M R , 
atp 87; WanlAynv Trtlacm(1887), 35C3i D 180, Holland, [1894] 

sell 408,0 A , Fieem<inv Coa; (1878), 8 Ch V 148 (where the defendant 
admitted that he had had the money of the ffrm in his hands) , NevtUe v 
Mattheuman, [1894] 3 Ch 346, C. A ; Biehardson r Bank of England^ 
supra (where the motion was refused on the ground that the defendant 
not only did not admit the accuracy of the accounts, hut disputed 
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received by a partner improperly, or m breach of agreement or 
good faith, will be ordered to be paid into couit (t) 

149 The costs of taking accounts are, as a general rule, payable 
out of the paitnership assets (w) But negligence or other mis- 
conduct by a partner renders him liable for the costs of an action 
as fai as it has been occasioned thereby (a) If the partnership 
assets are not' sufficient to pay the costs the partners must contri- 
bute in propoiUon to their shares after adjusting their nghts in 
other respects (h ) , thus, partnership debts and liabilities, including 
debts and balances due to paitners by the firm m respect of 
advances, take priority over the costs (r) 


numerouB items in it) , Ee Beeney, Ffieneh v Sproston, [1894] 1 Ch 499 
(which shows that the admission may be oral only) , Uollis v Burton, 
[1892] 3 Ch 226, C A (where an admission made in error was allowed to be 
withdrawn, but upon the terms of bringing money into court) , OnBlell v 
ChamherR (No 3) (1858), 26 Beav 360 , Creak v Capell (1821), Madd &G 
114 (motion on master’s lepoit after confirmation, but pending objections 
to it refused) , compare Toulmin v Copland (1837), 3 i &; C (ex ) 625, 
643 , and, generally, 7?ic/iard«on V Bank of England (\%^^), & Cr 165 

(t) Foster v Donald (1820), 1 Jac & W 262, followed in Btrley v 
Kennedy (1865), 6 New Rep 395, Be Benson, Elleison v Fillers, [1899] 1 
Ch 39 , Costeker v Hotiox (1839), 3 Y & C (ex ) 630 , Jervis y White 
(1802), 6 Ves 738 Money leceived by a partner on account of the 
partneiship is not money leceived in a fiduciary capacity, and a partner 
IS not liable to attachment under the Debtors Act, 1869 (32 & 33 Vict 
c 62), 8 4 (3), lor disobeying an cider to pay into court money m bis hands 
belonging to the partnership {Piddocke v Bart, [1894] 1 Ch 343) , see 
titles Con tempt oi Court, Attachment, and Committal, Vol VII , 
p 301 , Equity, Vol XIII , p 156 

(w) Butchery Pooler (1883), 24 Ch D 273, C A ''An older for payment 
of costs out ot the assets is a discretionary order within R S C , Ord 66, and 
18 not appealable {ibid , per Bowen, L J , at p 280) , Jones y Welch 
(1856), 1 K & .1 765, Bonville y Bonville (1866), 35 Beav 129, Hamer 
V Giles, Odes y JJawer (1879), 11 Ch D 942, Austiny Jackson (ISl 9), ll 
Ch D 042, II , Newton v Tayloi (1874), L R 19 Eq 14 (where the 
accounts were settled under an aw aid, in pursuance of an arbitration 
clause oontauied m the articles, and the costs were made payable out of the 
assefh ind in the same propoitions as if the accounts had been taken by 
the court) 

(a) Hamer v Giles, Giles v Hamer, supra, Noiton v Bussell (1875), 
L R 19 Eq 343 (wheie a defendant was oraored to pay costs up to heanng , 
he had admitted default in rendering accounts, but there was no allega- 
tion or denial that anything was due from hun) In Dean v MacDoweU 
(1878), 8 Ch D 345, C A , the plaintiffs obtained an account of alleged 
secret profits by a partner in another business , and by a supplements 
bill claimed not only those profits, but the partner’s whole mteiest m the 
business The first claim was dismissed without costs as the defendant’s 
conduct had been blameworthy, but the second claim was dismissed 
with costs as wholly unfounded 

(ft) Boss \ Whits, [1894] 3 Ch 326, C A 

(o) Boshet V Crannis (1890), 63 L T 272 (where iunds had been volun- 
tary brought m after dissolution by a partner) , Potter y Jackson (1880), 
13 Ch* D 845 (where a balance was owing to a partner for rent of property 
occupied by the firm and for capital advanced by him) , compare Davy v 
Scarih, [1906] 1 Ch 55 (vfhere a partner, who had been appointed receiver, 
was held to be entitled to payment of his remuneration and costa m that 
capacity, although he was unable to pay a sum which he owed to his 
firm) , and seft Partnci'ship Act, 1890 (53 & 54 Vict c 39), s 44 (b) (2) 
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150 The court has jurisdiction to appoint a receiver (d) whenever 
it 18 just and convenient (e), on the application of any partner, 
whether plaintiff or defendant (/), or of other persons interested m Partners 
the preservation of the partneiahip assets, such as the legal poisonal inter se 
lepiesentatives of a deceased paitner(</), especially where the . — 
-uiviving paitnei fails to get in the assets (h). The *juiisdiction 
may be exercised although an agieement for reference to aibitration receiver 
exists (i) * 

161 The court will not usnally appoint a receiver on iiitei- Anpoint«iout 
Mcutoiy motion before the trial of an action in which substantial 
1S8U6S are raised, but it will do so if the piopeity is m danger (/t\ movitubit 
or if the partneiship has been or is about to be dissolved, or if orspeeial 
satisfied that special giounds, for example, misconduct, foi such 
ajipointment exist (1) 

banger to the propoity is always a ground foi the appoint- Circum 
nient (m) Thus the couitwill appoint a leceiver, although the 
p.utnership is not dissolved, whore a is guilty of such appoint 

liieaches ot his duty as a pailner as would, if proved at thoheanng, mmt — 

oiititle his partner to a dissolution («), or of embezzling the assets (o), (i) misLou- 

duct , 


(<i) As to receivers and the appointment of leceueis generally, see title 
llicBiVERS, compaie titles Oompamf?, Vol V , pp 376 et seq , Monr- 
(, \frJ-, Vol XXI , pp 2(51 €t eeq 

(e) Judicatme Act, 1873 (30 & 37 ^ ict e 66), s 25 (8), see Lindley, 

1 iw of Partnership, 8th ed , pp 610 — 621 

if) KaUch V Schencl (1849), 13 Jiu 668 

Iq) Davis v Amer (1854), 3 Diew 64 

ih) Estwick V Contnqsby (1683), 1 ^ ern 118 

(i) Machin v Dennett, [1900] W N 146, see also Dim v lloneoroni^ 
[1892] iCh 63.*r, Lawv Oanelt (ISIS), B Ch D 26, (’ A , Flews \ Dakn 
(1872), L Jl 16 Eq 564, and mp title Arbitrai ion, Vol r,p 454 

ik) Bowker v Heniy (1862), 6 L T 43, Fniihum v Pearson (1850), 

2 Mac & G 144 (where an issue directed ^^h^thc^ the paitnership 
had been dissolved or not) , Chapman v Beach (182' I Jao & W 594 
(whire the existence of a partnership was denied) 

(0 Smith V Jeyes (1841), 4 Beav 603 , Waleis v Taylor (1808), 15 
10, 28, Eoheiia v Ebeiha'idt (1853), Kay, 148, Goodman v Whitcomb 
(1820), 1 Jac & W 589 , BaxUi v West (1858), 28 L J (cii ) 169 (whcio a 
icceiver was refused as it was not clear that the partnership might not still 
'^ubaist) , Ca^len v Drury (1812), 1 Ves & B 154 Dissolution per se was 
not formerly considered sufficient ground for the appointment of areceivei 
Hilhout some breach of duty (U aiding v Glover (ISli)), 18 Ves 281), but 
this view IS scarcely consistent with lecent cases, which seem to show that, 
m the case of a dissolved partnership, the appointment of a receiver is 
ilmost of course In Const v Hams (1824), Turn & R 490, a receiver 
'\a3 appointed, with limited dpties, to carry out a previous arrangement 
between the partners , and m Hall v Hnll (1850), 3 Mae & G 79, Lord 
1 RLTio, L C , at p 90. said, of Const v Harris, supia, that it was a peculiar 
« ase The receiver there had a simple duty to perfoim, which might be 
' oiisidered purely ininistenal He was to receive the entrance moneys of 
a theatre and apply them according to the previous arrangement between 
the parties till the hearing of the cause 

(m) Evans v Coventry (1864), 5 De G M & G 911, C A . reversing 
^ C , 3 Drew 76, compare v Oz-cn/ord ( 1 855), 1 K J 491 

(n) Smith V Jeyes, mpra 

(o) Oliver V Hamilton (1794), 2 Anst 453 
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or of excluding his partner (/i), or where a surviving partner insists 
on continuing the business with the assets of the deceased partner (q), 
or fails to get in the outstanding debts, or otherwise acts to the 
prejudice of the assets (a), or where an actin'g partner claims the 
whole property for himself (f>), or where a new firm, being mterested 
in giving long credit to the debtors of the old firm, forbears to press 
them (c) On the other hand, in the absence of misconduct or 
danger to the assets, a receiver will not be appointed unless 
dissolution in inevitable (d) 

The court will readily appoint a receiver where all the partners 
aie dead, as there is not the same mutual confidence between the 
personal representatives of partners as between the partners 
themselves (e) 

152 The court will not appoint a receiver for a purpose, neither 
authorised nor assented to by the partners, which it could not 
authorise one partnei to cairy out against the will of the others (/) 

153 The order frequently gives liberty to each partner to 
propose himself as receiver (g) A solvent partner will ordinarily 
be appointed receiver for the purpose of winding up the affairs of 
the firm where the others are bankrupt and theie is no reason 
for distrusting him (li) But the court will direct him to give 
security, furnish accounts, and allow access to and inspection of the 
partnership books by the tiustee m bankruptcy, and may order him 
to pay balances m excess of a stated amount into court or mto a 
joint banking account of himself and the trustee This right of the 
solvent partner to wind up the affairs of the partnership is a personal 


Greenwood (1818), 1 Swan 471, Blakeneyv Du/onr (1861), 


(p) TTtleonv 
16 iJeav 40 
(g) Madgwiok v WxmVU (1843), 6 Beav 495 

(a) Ettwiok V Conmngtby (1682), 1 V’^em 118 , and see Jouna v Biuket 
(1882), SOW R 611 

{b} Bale \ Rale (1841), 4 Boav 369 In an action for an injunction to 
restrain the defendant from drawing out of partnership funds more than 
the stipulated amount, and for a receiver, a receiver was appomted, 
pendmg a refeieuce to arbitration, although there was no for 

di^olution of partnership {Medmn v Ditdham (1882), 47 L T 250) 

(o) CoUtnndge v Cook (1837), 1 Jur 771 

(d) Jjawtonv Morgan (1816), 1 Price, 303, a manager may, however, be 

appomted v Phxlhpa (1863), 1 W R 163) In a mining part 

nerehip a receiver has been refused agamst a tenant in common, where 
the plamtiS had stood by and the mine proved profitable, and the 
defendant had inourred expenditure (Norway v Rowe (1812), 19 Vee 144 
and see title Mines. Mineram, and Quarries, Vol XX , pp 613, 6 4) ! 
and against a partner who was also an unsatisfied morteaffee (Rowe v 
Wood (1822), 2 Jac & W 663) Mere disagreement and want of oo-opera 
tlftn between the partners is not sufilcient ground for the appointment of 
a receiver {JRobetts v. Eberhardt (1863), Kay, 148), oompare JeJferwe v 

(1820), 1 Jm i W 298, and see, generally, title Mines, Minbraxs, 
AND Quarries, Vol XX , pp 611 et seg 

(e) Phalvpa v AGnnton (1787), 2 Bro C C 272. 

m Stmann v Nimann (1889), 43 (Ih D 108, 202, C. A. 

i*M»< V Rofi- 

eoroBs, [1892] 1 Ch 633,Il87 , Sargant v Read (1876), 1 Ch. D 600 , 1 Seton, 
Judgmetits and Orders, 6th ed , p. 760 

_ (hi Bo Vmrton, Ex parU StovOd (1823), 1 GL & J 803, GeOwis v 
Barker, [1898] 1 Ch 678. 
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nghl;, belongug to him m his character of partner, and cannot be ^ 

transferred to a strangm' , therefore the couit Mill appoint a receiver SiiibnM- 

,n the apphcation of the trustee of the bankrupt partner as 
igamst the purchaser of a solvent paitnei's share («}. A retired 

i)artner who is liable for the debts of the firm mat' be appointed Pertttwa 

leceuer (k) 

154 A receiver and managei , cai 1 1 mg on the busipesa pending Vovn r« of 
htiie, may enter into such new contiatts as are nocessaiy for aud 

uirying on the busmess in the mode usual in the particular 
Uade(0 A receiter is not the agent of the partnership, but acto Liftbihtjof 
on his own responsibility, and incurs personal liability for oidors i'ioeive*i 
given and contracts made by him, subject to a right of indemnity 
out of the assets in respect of all propel transactions (?n) Against 
(lie partners personally, however, a receiver appointed by the couit 
1 as no right of indemnity («) 

Interfeience with a receiver is a contempt of court (o), and may bo ini«f«>rciiw 
untrained by injunction (p) or punished by coimnittiil (</) 

There is no fixed rule with regard to the amount of leinuneratioii Kemuti«rai.ioii 
of a receiver and manager, each case depends on its omu ciicimi- 
■^lances (i) A partnei appointed receiver v\ith loimineiation is 
1 ntitled to be paid although he may be indebted to tho fiim (•>) 

In the absence of an expiess covenant, a leceiver and manager who Uciciver not 
i',jiiiutu8offi(tom\l not be restrained from ciiymg on a similai 
liiisinesb on his own account (/) oubviiuent 

cotniteuiiou 

(i) Fraser v Kershaw (1850), 2 K & J 490 
(A) Hoffman v Duncan (185J), 18 Jur 69 

(1) Taylor v Keate (1888), 39 Oh 1) 5J8, 643 (wJitrf', however, a limit 
for the amount of such con ti nets was fixed which (ho leceivd nnt;lit 
not exceed without the consent of the pntners or the court) It h not 
unusual to limit a period during which a icceivcr and manap^ei inuy act as 
manager, with hbuty to apply to the comi on the cxpiratLon of that peiiod , 

Mc 1 Seton, Judgments and Ordej8, 6th ed , pp 756, 757 
(w) Burt, Bomion and Hayward \ Bull, [{61)5] lii B 276, C A , Boehm 
\ Goodall, [1911] 1 Ch 165, compare title Compamfs, Vol V , p 379 

(n) Boehm v Ooodall, supra Aft to the effect of payments by a 

uieiver so far as Statutes of Limitation aio conceriitt^ see title Limua- 
JioN OP Actions, Vol !XIX p 79 • 

(o) Fieeland v Stansfild (1854), 2 Sm &G 479, HelmOte V 8m\fh (^2) 

(1886), 36 Ch D 449, C A (where a former cleik sent a circular soliciting 
hiisiness to customers of the ftim). King v Dopson (1911), 56 Sol Jo 51 
(where oirculars were issued to the effect that the original undertaking was 
no longer earned on , and see title Injunction, Vol a VII , p 250) Jndg 
rnent creditors should not levy execution against property of which a 
receiver has been appointed witnout the h avo of the court {Lane v Sterne 
(1802), 3 Giff 629 , Defnes v Creed (1865), 13 W K 632) In a proper 
< aso the court will give bberty to tho receiver to pay the judgment debt 
' MttcheU V Weue^ Ex parte Fnedhetm, [1892] W, N 139) or give the 
ippiicants a charging order on the assets (Armstrong v Pane (1888), 4 
•’ L R 247, and see title Execution, Vol XIV, p 11) 

(p) Dtxony Jhxon, [1904] 1 Ch 161 , compare Kttoat v Sharp (1882), 

( 9 ) Jimg Dopeon, eupra For procedure for committal, see title Con* 
TtHUfOP^JOUET, AXTACaMKIlT, AND COMMITTAL, VoL VII , pp 309 et Seq 
(t) Prior V Bageter (1887), 67 L T 760, Day v Orofi (1840), 2 Beav 
486 , V Steep^ ^ 80, see title Receivers 

(«) Davy V Scaring [1906] 1 Ch 66 
(f) Bt Ineh, Insh v Irish (1889), 40 Ch D 49 
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Sub Sect 5 — Jnjuncitans 
(i) In a Going Concern 

156 The court may giant an injunction whenever it appears 
just or convenient (a) , and will do so, at the instance of a partner, 
to restrain an\ other partner from acting contraiy to the obligations 
imposed upon him by the paitnership relationship, whether such acta 
are an actual breach of express stipulations or a breach of that good 
faith which is the implied duty of every partner 

166 The plain till who claims an injunction against excluding 
him flora the partnership must be a paitner and not a servant of 
the firm (h), and must be m a position to perform his own part of 
the partnership contract (c) 

157 In the case of a partnership for a fixed term (d) it is not 
necessary that a paitner who claims an injunction should also 
claim a dissolution (/») , but, as a general rule, an inteilocutory 
injunction is not granted unless the plamtiff can show facts which, 
if proved at the trial, would entitle him to a dissolution (/). The 
exclusion of one paitner by the others from the management of the 
business will be restiained, though dissolution is not claimed (g) 

168 A partner may be restrained by injunction from enteiiiig 
into a now partneiship with others foi carrying on a business of 
the same natuie and charactei as the old partnership before the 
Gvpiiation of the teim of the old pailneiship, from publishing 
notices of dissolution, and fiom using the firm name of the old 
partnership in his new business (h ) , and geneially, from carrying 

(a) Judicature Act, 1873 (36 37 Vict c 66), s 25(8), R S C , Ord 50. 

r 6 It muRt be just as well as convemont (Beddow v Beddow (1878) 
0 (Ti D 80 per Jjssll, M R , at p 93 Day v Broionrigg (1878), 10 
(1i D 204,307,0 A ), aud SCO title Injunction, Vol XVII, pp 202 etaeq, 
249, 250, and see Lindle>, Law of Paitnersbip, 8th ed , pp 603 — 610 

(b) Walker y H n sch (ISSA), 21 Ch D 460 

(c) Smith V Fromont (1818), 2 Swan 330, Const v Harris (1824), 
Turn & R 496, 524 As to the effect of active misconduct, or acquics 
conte m the misconduct of auothcr, on tlio part of the applicant for 
lelief, see title Injunction, Vol XVII , p 250, and as to the geneial 
piiuciple invohed, see ib%d , pp 219 ei seq . and see title Equitv, 
Vol XIII.pp 70,71 

(d) As to whether it la necessaiy to claim dissolution m the case of a 
partnership at will, see title Injunction, \o1 XVII , pp 249,250 

{e) Fatrihorne v Weston (1844), 3 Hare, 387 , Wnlney v Ti%st (1876), 
46 L J (cu ) 412 , Etchardson v UasHnqf (1844), 7 Beav 301 

(/) Smith y Jeyes (1841), 4 Beav 503 Differences of opinion, even 
though they may develop into actual quarrels, aie not enough to mducc 
the oourt to interfere between partners in a going concern There must be 
some definite act amounting to breach of faitli, breach of the partnership 
contract, illegality or insolvency, or such gross misconduct as to imperil 
the business or to prevent it from being properly conducted , and in suth 
cases tlie conduct complained of would usually be enough to enable the 
plaintiff to obtain judgment for dissolution if he desired, and ftamed his 
action with a view to, that rohef, see cases cited m title Injunction, 
VoL XVH , p 260, note (g) , Lemann v Berger (1876), 34 L T 235 

{a) EM V EaU (1850), 12 Beav 414 In Anon (1866), 2 E & J 441, 
a dwolution was claimed 

(A) SnvtaAdv OaWing (1844), B Beav 129 
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on a business on his ovtn account m the iirin name (t), or with 
partnership assets (A;), from usmg the assets of the firm in a 
heparate business carried on for his own benefit (/). fiom altering 
the partnership property without the consent of his paitner(wi), 
01 from drawing, accepting, or negotiating bills of exchange for his 
own purposes in the name of the firm (n) 

So a partner may be restrained from writing pla \8 for a rival 
theatre, contrary to a stipulation in the partnership deed (o) ; from 
using partnership assets foi the renewal of a lease against the will 
of his partner (p) , from using or granting licences to use a patent 
belonging to the partneiship without the consent of the othei 
paitneis(7), or, generall>, fiom such conduct in the management 
of the business as would rendei it impossible foi the business to be 
carried on m a piopei maiinet, oi would cause irreparable injury 
to it (7) 

159 But an injunction will not be gi anted in losiiect of 
matteis not falling within the express or implied obligations of the 
partneiship agieement («) , noi 111 lespect of a possible bleach of 
the aiticles whicli may never happen at all and cannot happen till 
a futuie peiiod (0 

160 Partneib nia\ obtain an injunction to lestiain a tiadoi 
fiom canning on business so as to suggest, central y to the fact, 
tliat he IS their paitnor 01 agent and so expose them to a risk of 
litigation or lesponsibility («) 

(11 ) hi lit ht( 1071 to DiHsoluHon 

161 Aftei (libsolution, oi duiiiig un action for diBsolution, of 
luitneibhip, the coiiit ^Mll inteifoie by injunction, if neccHwaiy oi 

(i) Aas V Benhnm, [18011 2 Cli 241 C A 
(^) Turners ( 1802), 3 Giff 442 

(l) Gaidner v M*(\Utheon (1842), 4 Boav 534, 8eo Glasatngtm v 

Thwntles (1823), 1 Sim & St 124 (where all the partnerd of afiiiu were 
proprietors of a morning newspaper and had agrc4 ’ not to be concerned 
in any other moinmg paper, and some of them allcrwards betaine 
propnotors of an evemng newspaper, a general injuncliuii to restrain 
competition, applied for by a partner interebted in the morning paper 
only, was refused, the mere temptation of his partners to betray then 
duty to the morning paper not being sufflc^icnt ground for iuterleren<.e 
to such extent by the court, but a limited iiijuiK.tion was granted to 
re8t’*ain his partners from publishing news obtained at the eipense of 
the firm m the evemng paper before such news had ayipcared in the 
inormng paper) , see also Turnery (1862), 3 Giff 442 

(m) Elmme v Beresford, [1873] W N 152 

In) Holders with notice may also be restrained from ncgotiatmg such 
bills (Hood V Aston (1826), 1 Russ 412 , sec also Jems v White (1802), 
7 Ves 413) 

(o) Moms V Colman (1812), 18 Ves 437 

(p) Clements v Norrts (1878), 8 Ch D 129, C A 

(o) Blachford v Hawktns (1823), 1 L J (os) (CH ) 141 
(r) Anderson v Wallace (1826), 2 Mol 640, Francis v Spittle (1840), 
9 L J (CH ) 230 

(a) Qlassvngton v Thwaxies, supra 

(t\ Coaiesv Coates (1821), Madd. & G 287 

(a) Walter v Ashion, [1902] 2 Ch 282 
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desirable, to pieserve the asBets, or to restrain any act by a partner 
wluch would intoifere with the rights of the other partners, or with 
tlie systematic and equitable winding up of the business, by causing 
loss or depiecmtjon of the assets or otherwise thus a lunatic 
partnei will be restiained from interfering to the prejudice of the 
business (/?), but a partner who has been temporarily insane will not 
be ie8tiain(‘(l tinm inteifeiiiig, pending an mquuy into Ins state of 
mind at the tinu* wlien his partners ask for dissolution (c) 

Apaitner will lie rostiained from carrying on the business except 
* foi the purpose of winding it up (d ) , from carrying on a bianch of 
the pailneibhip hubiness with partnership assets for his own 
beneliL(0, from getting in debts owing to the firm (/), or other 
assets, especially it he has dealt, or is likely to deal, improperly with 
thorn (r/) , or from selling his share to a stranger if his partnei s aie 
entitled, by contract, to an option to buy it (h) 

A paitiioi w^ll be restrained from taking undue advantage of his 
legal title to eject a paitnei, or the legal personal representatives 
of a deceased paitnei, from property held by him in trust foi the 
firm (i), or from applying the turn’s assets for his own puiposes, 
foi exanqile, from dealing with a partnership lease as his own 
property (k) So the executors of a deceased paitnor may be 
restrained horn dealing with a renewed lease otherwise than as 
partnership piopeily(/) 

An injunction will be gi anted to resLiani a partnei from remov- 
ing the partnei ship books from the place ot business and keeping 
them elsewIioiG, though it amounts to an order to bring them 
back (m) 

The court will restrain the public ation of a tiadc secret wheie 
the nifoimation has been obtained thioiigli a p.utner’s bieach ol 
contiact 01 duly (n) 


(h) J V S , [ISSI) \ Oh 72, see title Luwncs and Persons op 
Unsound Mind, Vol XJA.,p 44) 

(c) Anon (1850), 2 K Ac J 441 , see Jones v Lloyd (1874), L R 18 
Fq 205 

{d)t JDe Tastet v Botdenaie (1822), Juc 516 

(ei Tuinei v Majoi (1802), 3 Gift 442, see Be David and Matthews, 
[18U9J 1 Oh 378, 382 

{]) Bead v Bowets (1703), 4 Pro 0 C 441 

{g) O'Bnen v VooU (1871), 6 I R Eq 61 , Uarte v Schiader (1803), 
8 Ves 317 

{h) Homfiay Y (1800), L R 1 Eq 667 

(i) Ilawkiub Y Hawkins (1858), 4 Jur (n s ) 1044 

(k) Klhot Y Blown (1791), 3 Swou 489, u 

{1) Alder v Fouia^re (1818), 3 Swan 489, see Be Biss, Bus v Bxss, 
2 Ch 40, 67, 01, C A But the lessor wiU not be restrained from 
granting the renewed lease 

(m) Greatrex v Orvahex (1847), 1 De G & Sm 692 . see Partnership 
Act, 1890 (63 & 54 Vict c 39). s 24 (9) 

(») Monson v Moat (1862), 21 L J (ch ) 248, C A , afOrmmg 8 C 
(lS5i), 9 Hare, 241 1 followed and npphed in the following oases ol master 
and servant or principal and agent —Tuck <9 Bon v Pnester (1887), 19 
Q. B D 629, C A , Lfwtb v Evans, [1893] 1 Ch. 218, 0- A , Sobb v 
Green, [1895] 2 Q, B 315, C A In Moruonv Moat,eu^pm, the delendauit 
was ^ volunteer Different considerations would anse if the defendant 
were a purcEaser for value of the secret without notice of any obligations 
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182 After dissolution, if the assets are divided between the 
partners, each of them is entitled, in the absence of contrary agree- Iferrfbitfr- 
ment, to use the name of the old firm, unless the othei partners 
would thereby be exposed to a risk of litigation or responsibility ; e# 

and an injunction will not be granted to restrain such use (<>), |P«rt«lwg 
unless it oiposes the other partneis to risk of liability (p) Whether 
this danger exists depends on the circumstances of th^i case (q) injunotiww 

Although the court has lefiised to restrain a surviving partner, 
who was also executor and trustee of a deceased partner, fiom carry- 
ingona similar business, a suiviving partner must not carry on 
a rival business so as to lead to the behef that it is the partnership 
business, and so appropriate the good\Mll of the business (»). bnsuuss * 

Where, on dissolution, the goodwill of the business becomes the iiado name 
property of one of the partners, anothei partner will not be restrained 
from stating that he was formeily a partner in the old farm, but he 
^ill be restrained fioin using the name of the fiim so as to suggest 
that he is carrying on the old business (e?), and a continuing partner, 
who has purchased the assets, but not the goodwill, liominatniiy may 
be restrained flora using, in the style of the him, tJio mime of liis 
foimer partner (/>) 

If two partners have agreed that, on dissolution of the paitnership, Conduct 
the goodwill slmll belong solely to one of them, the other will be tending to 
restrained from doing anything calculated to depreciate its value 
Accordingly, although he may, m the absence of contrary agiee- g^^ucitation 
ment, do business with the customeis of the old firm, he will bo of old 
lestrained fioin canvassing them and from soliciting them either customow 
to deal with him or not to deal witli the puicliasuig parliiei (c). 


affecting it {Moiison v jifoat (1851), 9 llaio, 241, 203) , and see titles 
Injunction, Vol XVIT , pp 264, 265 , Mastiu and Servant, Vol XX , 
p 126 But aa injunction to restiain publication, by a partner, of a book 
explanatory of a patent which belonged to the partnership was refused, as 
publication was not hkely to injure or endanger the patent (Blackford v 
Hawkins (1823), 1 L J (o S ) (CH ) 141) 

(o) Banks v Qibson (1865), 34 Beav 666 As to trade names, see title 
Trade Marks, Trade Names, and Designs 

(p) Webster y Wahafer (1791), 3 Swan 490, n 

(q) Burchell v WildCy [1900] 1 Ch 661, 564, C A (where the oourf held 
that the nsk was " not substantial in any business sense ” ) , Townsend v 
Jarman^ [1900] 2 Ch 698 , see Gray v Smith (1889), 43 Ch D 208, C A , 
Ohappell V Griffith (1886), 63 L T 469 , compare Lewis v Langdon (1836), 
7 Sim 421 (where an imunction was granted i^ainst the executor of a 
deceased partner), and aiU v. FeattSf [1906] 1 Ch 466 , and see Levy v 
TFa«iler(1879), lOCh D 436, C A 

(r) Davies v Hod wn (1857), 25 Beav 177, 182, 183, Re David and 
Matthews, [1899] 1 Cli 378, 383 Where a survivmg partner bought his 
deceased partner’s share of the trade property from his executors, a legatee 
of a share of the deceased partner’s goodwill was held not entitled to 
enforce a sale of the goodwill (feobmtonv Quiddingion(lS60),2SBeaT 629)* 

(a) Eookham v. Pottage (1872), 8 Ch App 91 , compare Matthews v. 
Hodgson (1886), 2 T L B 809, C A 

(b) Scott V Rowland (1872), 20 W B 508 

(c) Trego Y Htint, [1896TA.C. 7, approvmg Xaboac^rev D(M08on(1872), 
L B, 13 £q 322, and LeggoU y Barrett (1880), 16 Ch D 306, C A , 
applied in Jennings v Jennmgs, [1898] 1 Ch 378 , OtUtngham v Beddow, 
[1900] 2 Ch 242 By the exercise of this jurisdiction, a partner who has 
Deoome entitled by contract to the goodwill u placed m the same position 
as any other purohaset of the goodwill of a basuiess, compare Ohuftof^ 
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But the restriction from canvassing does not apply to a partner 
expelled under a power m the articles (who, however, must not carry 
on the business as the business of the old firm),, nor to a purchaser 
^rom the trustee in bankruptcy of a bankiupt partner (d) 

If a partner, ho has sold his share of the business to his partneis, 
has undertaken not to compete with them, he will be restiained by 
injunction fram acting contrary to such undertaking (c) But where 
a vendor has aided his wife in subsequently commencing a similar 
. business with her separate pioperty, the court may refuse to restrain 
the vendor from bieach of an agreement not to carry on or be 
interested in any similai business (/) 

163 Wheie a paitner has agreed to buy his partner’s shaie of 
the business, the couit may refuse, pending an action for specific 
perfoimanco of the agieement, to lestiam him from publishing 
th(^ accounts of the business with a view to its resale to a com- 
pany (^y) If a paitner who has agieed to buy his partnei’s shaie 
cm lies on the business with the whole assets, without paying the 
piuchase-raoney, the veiidoi’s remedy is not by an injunction but 
by an action foi an account, unless the purchaser commits acts of 
waste (h) 

164 On dissolution a paitner may be rostiained fiom ad\erti8ing 
that a publication belonging to the partneiship, w^liich ought to be 
sold as an asset, will bo discontinued, but not from adveitising 
the discontinuance of his connection with it (i) 


V D<m(yla« (1859), John 174, Cruttwell v Lye (1810), 17 Ves 335 (where 
Lord itLDON, L 0 , gave a definition of “ goodwill’* which is now regarded 
as too narrow, see Irego v Hunt, [189G] A C 7, 17, 2’J, 27), Curl 
Biothe' 18 , Ltd v Wthsier, [1904] 1 Ch 685, see also titles Injunction, 
Vol XVII , p 249, Trade and Trade Unions 

(d) Dawson V (1882), 22 Ch D 504, 607, C A , Waller v Motlram 

(1881), 19 Ch 1) 355, C A see Mog ford y Courtenay (IBSl), ^5 h T 303 

(e) Turnery Evans (1862), 2 De G M & G 740, C A , Wtlliarnsv 

Wilha7n8 (1818), 2 Swan 253, compare Clifford v Phillips (1907), 61 Sol 
Jo 748 So, too, a breach of a mere nndei taking not to compete, upon 
which an arbitrator has acted in fixing the piico ot the goodwill, has been 
restmined upon the ground of fiaud and bad faith, although the award 
was silent with legard to the restriction (/iarmon \ Gaidner (ISll), 2 
Madd 198) See Zyean V (1878), 8 Ch D 345, C A (where it 

was held that the remedy for breach of covenant not to engage m business 
except for the benefit ot the partnership is by action for an miunctkoii or 
dissolution , and that an action for an account of profits made m the busi- 
ness whuh 18 not a competing business cannot be maintained, nor can the 
business itself be claimed as part of the partneiship assets) , see also 
note (a), p 76, ante 

(fi Smith V Uancool^ [1894] 2 Ch 377, C A (where the Court of Appeal 
dismissed pJamtilf s appeal, but without costs) 

(a) Marshall y Watson (1858), 25 Beav 601 
(k) Oofton V Homer (1818), 5 Price, 637 
(•) Bradbury v. DteJeens (1859), 27 Bcav 53 
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Part VI.— Dissolution. 

Sect 1 — Otho wise than by the Coin K 
Sub Si ct 1 —On Koine 

165 Subject to any agreement between the partners (X,), a 
paitneiship for an indefinite period may be dissolved by any 
partner at any moment by notice to the others (Z) The dis- 
solution takes effect from the date specified in the notice, or, 
if none is specified, from the date of the communication of the 
notice (vi) 

166 The notice must amount to an unambiguous intimation of 
a final intention to dissolve the partneiship (n), and must be served 
on all the partners unless the articles olheiwise provide (o) A 
notice duly given cannot be withdrawn without the consent of the 
partner or partners served (p), and is valid although the partner 
leceiving it is a lunatic ((?) Even if the partneiship has boon 
oiigmally constituted by deed, a written notice signed by the partner 


(k) See Mossy Elphtck, [IdlO] 1KB 840, C A , affirmiDff S C , [1910] 
1 K B 466 (where an agreemont that the partnership was to be terminatecl 
“ by mutual arrangement only ’* was held to be an agreement within the 
meaning of the Partnership Act, 1890 (63 & 64 Viot c 39), s 32) For 
forms of deeds o dissolution, see EncyclopsBdia of Forms and Precedents, 
Vol IX , pp 691, 694 

{1) Partnership Act, 1890 (53 & 64 Vict c 39), ss 26 (1), 32 (c) , CVate- 
sJiny V Maule (1818), 1 Swan 496, 608, Peacock v Peacock (1809), 16 
Ves 49, Heath Y Ransom (1832), 4 B & Ad 172,175, Miles y Thomas 
(1839), 9 Sim 606, 609 If the business has been carried on upon pro- 
pci ty belonging to one partner and there has been no lease thoieof to 
the firm, any right of occupation which the other partner had ceases 
upon the dissolution {Benham v Gray (1847), 6 C B 138), see p 23, 
antOy and see note («), p 52, ante 

(w) Partnership Act, 1890 (63 & 54 Vict c 39), ^ 32 A partnership 
at will IS dissohed, in the absence of previous notice, from the date of 
F^ervice, not from the date of issue, of the wnt m an ection for dissolufion 
irnsworth v Jordan^ [1896] W N 2) As a dissolution is subject to the 
taking of the accounts, no partner can reap an unfair advantage by giving 
unseasonable notice (Feather stonhaugh v Fenwick (1810), 17 Ves 298, 
)09 , compare CAavany v Van Sommei (1110), I Swan 612, n ) As to 
the effect of death, see p 86, post 

(n^ Compare Parsons v Hayward (18f>2), 4 De G F & J 474 , Sleuarl 
V Gladstone (\S19), 10 Ch D 626,650,1 A 

(o) Wheeler y Van Wart (1838), 9 Sim 193, Van Sandau v Moors 
(1826), 1 Russ 441 

(p) Jones Y Lloyd (1874), L R 18 Eq 266 AfoHiortif there accrues 
to the recipient of the notice an option to purchase the share of the retiring 
partner (Warder v Sttlwcll (1866), 3 Jur (n b ) 9) Nor will a valid 
notice become moperative owing to an irregularity m the mode of taking 
Uie accounts consequent upon it (Steunrt v Gladstone, supra, at p 664) 
The parties may, hpwever, waive a valid notice by subsequent nogotia- 
tiuUB (Layeock v Bulmer (1844), 13 L J (ex ) 156) 

(q) EoMirtson v Lockie (1846), 16 Sim 285, MeUersh y Keen (1859)9 
27 Bcav 236 , but see Partnership Act, 1890 (53 U 64 Vict c 39), s 35 (a)« 
(b), Lunacy Act, 1890 (53 & 64 Vict c 6), s 119, and title Lcjxatics 
AN u Persons of Unsound Mind, Vol XIX , p 443 
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giving it is sufficient (r), and in some eases formal notice is not 
necessary (s) 

ftUD *^ECT 2 — (in Effluxton of rime or Compldton of AdverUure 

167 Subject to any agreement between the partners, a partner- 
ship foi a fixed term, oi for a single adventure, is dissolved by the 
expiration of the teim oi by the completion of the adventure, as 
the case may he (t), except so far as it is deemed to continue for the 
puipose of winding up its affairs (a) 

Sub Sect 3 — On Death of Partner 

168 Subject to any agreement between the paitners, a partner- 
ship is dissolved as regaids all the partners by the death of any 
pai tner (h) If a partnei gives a valid notice of a dissolution but 
dies hefoie the expiration of the notice, the partnership is dissolved 
by the death and not by the notice (c) 

Unless the ai tides otheiwise provide, neither the surviving 
partnei 8 noi the peisonal representatives of a deceased partner aie 
entitled oi hound to continue a partnership, though the teim thereof 
may be unexpiied at the time of the death (d) 

169 No notice of the death is necessary in Older to terminate the 
liability of the deceased partner foi partnei ship debts contracted 
after his death (f) Wheie goods aie ordered before, but delivered 


(0 Portneisliip Act, 1890 (53 & 54 Vict o 30), s 26 (2) . see Doe d 
Waiihmanv (1816), 4 Camp 373 If the partneisliip deed leq Hires 

diH'^oluiion by deed only, a submission under seal of all matters in dispute, 
followed by an award under seal vesting the partnership assets in one 
partner as trustee for the purpose of winding up the business, is a sufficient 
ooraplianco with tlio deed (Ihdchinson v Whitfield (1830), llayes, 78) 

{a) Pearce y Ltndaa i/ {IS60), ^DeCr J & Sm 139 (where, after disputes 
and attempted settlement of aocouiils, a long correspondence as to items 
of account ensued, without any lefeience to new business oi continuing 
eonnection) , Dnqbhaw v Failer (1847), 10 Beav 632 (where the partner 
ship was determuidblo on a specified event which happened) 

(t) Partneiship Act, 1890 (53 At 54 Vict o 30), b 32 (a), (b) , and see 
p 24, aaite 

(a) Partneiship Act, 1800 (53 & 54 Vict c 39), s 38, and see p 97, 
poH As to the continuation of a partneiship beyond the fixed term 
wifhout any express new agreement, see Pai tuership Act, 1890 (63 & 54 
Vict 0 39), s 27 and p 23, ante 

(ft) Partnership Act, 1890 (53 & 64 Vict c 39), s 33 (1) , Oramhay v 
Colima (1808), 15 Vos 218, 227 , Vulliumy y NohU (1817), 3 Mer 593, 
614, Crawahay y Maule (1818), 1 Swan 495, 608, and see title 
Executors and Administrators, Vol XIV.p 221 
,(e) Belly Nevin (imi 16 W R 86 

2 Ves Sen 33, QtOetmev HamiUon 
(1818), 3 Maud 251 , so® Lancaster v Allsup (1887), 67 L T 53 title 
Execotobs and Administbatoks, Vol XIV , p 221 
(e) FttWnwy T ^oble, supra, at p 614, Crawshay v MauU, supra at 
p 808, Dera^nes v Noble, HouUon's Case (1816), 1 Mer 628, 816, and 
see Partnership Act, 1890 (63 & 54 Viot o 39) s 36 (3) As to the effect 
of diasolaton, by dQath or otherwise, on oon^aots with persons 
employed by the firm, see title Contract, VoL VIL. 

Alhanbm Paktoe Oo , [1901] IQ B 69, Tasker ▼. 

H & N 875, Fnend v YoUng, [1897] 2 Ch 421, 

Mastbb and Sbbvant, V8l XX , p 94 


p 431 , PhiUipa y 
Sheph^iim), 6 
420, see also title 
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after, the death of a paitaer, the debt accrues on &e delivery of the > 

goods, and the vendor therefore, although he had no notice of the Othenrise 
death, cannot make the deceased partner’s estate liable foi the thMihftbe 
price (/) * Cowt > 

Sub-Sect 4 — (M Baitkmpfn/ of Fattnet 

170 Subject to any agieement between the partners, a partner- Uankruptejr 
ship IS dissolved as regards all the partnois by the bankiuptcy of » 

.ui> partner (p), and the estate of the bankrupt thereupon ceases to 
l>e liable for the partneibhip debts incurred after the bankiuptcy, ’ 
though the party dealing with the firm is ignoiant of it (/«) 

SlTB Seci 5 — On Making of Charging Chdei on Parifier'e Shaje 

171. If a chaiging order is made (t) upon a partner’s share in Cbar^ing 
lespect of his separate debt, the other paitners may dissolve (/r) 

Sub-Spci b — On Partnership becoming Illegal 

172 Whenever on the happening of any event the partnei- lilegahtj, 
ship businesB itself, oi the carrying on thereof b> the members of 
the firm in paitnership, becomes illegal, the paitnership is tpHO 
fui to dissolved (Z) 

(/) Friend v Young, [1897] 2 Cli 421 (whore a contract of agency was 
held to be determined by the death of a partnoi in the agent’s hrm) , 

Bagel v Miller, [1903] 2KB 212, and see l^artiiorship Act, IbUO 
(53 64 Vict c 39), 8 9 , title Agj-noy, Vol I , pp 233,234 

ig) Partnership Act, 1890 (53 54 Vict c 39), s 31 (1) . see Fox v 

flanhury (m^), Cowp 445,448, Hague v Folleston {lliiS), iliuTt 2174, 

Thomason and Hipgip v Frcte (1808), 10 hast, 418, 420, from whicli 
cases it would appear that the dissolution takes eilett from the act ol 
bankruptcy, subject to the doctrine of relation back , and see Bankruptcy 
Act, 1883 (46 & 47 Vict c 62), s 43, title Bankruptcy and Insoi- 
VENCY, Vol II , pp 101, 181 et seg , Re Houghton and Watts, Ex parte 
Robinson (1833), 3 Deac & Ch 376 It is the adjudication and not the 
])reseutatiou of the petition which dissolves the partnership (Ex parle 
Smith (1800), 6 Ves 296) 'Jhe rule that, on the bankiuptcy of one 
{lartner, the firm is dissolved was, bofoie the I irtneiHlnp Act, 1890 
(53 & 64 Vict c 39), held not to apply to mining paitnerfthips (Re Boisron, 

Ex parte Broadbent (1834), 1 Mont & A 636, 638, Bentley v Bates (1840), 

4 Y & C (EX ) 182 , but see the criticism of these cases in Dodds v 
Preston (1888), 69 L T 718, C A ) 8uoh cases seem to br now governed 
by the Partnership Act, 1890 (63 & 64 VicU p 39), s 33 (1) 

(h) fbtd , 8 36(3) , see aisop III, post A proviso loifei ting a partner’s 
share on his bankruptcy is void , see title Bankruptcy and Insolvency, 

Vol n , p 161 , see also ibid , pp 13, 28, 61, 68 

(i) Under the Partnership Act, 1890 (63 & 64 Vict c 39), s 23 (2), 
see p 59, a/nie 

(k) Partnership Act, 1890 (53 Ac 64 Vict c 39), ss 23 (2), 33 (2), see 
Brown, Jamon S Co y Hutchinson & Co , [1896] 1 Q B 737# C A , per 
Bindley, L J # at p 738 , title Execution, Vol XIV , p 11 Under the 
former law, the taking m execution of a partner’s share dissolved the 
partnership, and the execution creditor became a tenant m common with 
the other partners of the pmtnership property (Bkipp v Harwood (1747), 

2 Swan. 686, Taylor y Fields (1799), 4 Ves 396, Chapman v Koops 
(1802), 3 Bos &P 289, Mayhewy JEfsmr/v (1840), 7 C B 229 Aspinat) 

London and Eorth Western Bail Co (1853), 11 Hare, 325, 330, com 
pare Johmon v E\ans (1844), 7 Man A& G 240) 

(l) Partne^p Act, 1890 (63 Ac 54 Vict c 39), s 34# EsposUo v P'n^den 
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SL'B-SEcr 1 ^ On Expulston of Patiner 

178 Expulsion of a partner by a majority is mvalid, unless 
power IB reserved by express agreement (w) A^power of expulsion 
conferred by ai tides of partnership cannot be exercised to deter- 
mine a partneiship at will arising after the expiration of the 
term(w) Huch power must be exercised in the utmost good 
faith (o) by ay the partners whose concurrence may be necessary 
under the partnership contract (j;) 

A partner whom it is proposed to expel is, as a general rule, 
entitled to an opportunity of meeting the case against him (q) He 
must be given a reasonable opportunity of explanation 0 ), and his 
partneis uie not entitled to spring a notice of dissolution on him 
without giving him preliminary warning and calling his attention 
to the cause of complaint (s) 

Sect 2 — By the Court 

Sub Seci 1— r’cm/fs /imint/ Jnns(htiton 

174 The courts which have jiuisdiciion to dissolve apaitiiership 
m England are the following — 

(1) The High Court of Justice, to the Chancery Division of which 

(1857), 7 E 763, Ex Ch , and see Griswold v Waddington {ISIS), 

15 Johnson’s Eeports, 67, affiimed (1819), 16 Johnson's Reports, 438 
With legard to illegal partnerships, see pp 16 et seq , ante 

(w) Partneiship Act, 1890 (53 & 54 Viot o 39), s 25 

(n) Clark V Leach (ISSS), 1 l)e G J & Sm 409 

(o) Barnes v Youngs, [1898] 1 Ch 414, Carmichael v Evans, [1904] 
1 Ch 486 It must not be exercised foi the exclusive beneht of one or 
more partners individually, but for the benefit of the whole partnership 
{Blisset V Daniel (1853), 10 Hare, 493, 522 , see also Steuart v Gladstone 
(1879), 10 Ch D 026, 650, C A ) 

(p) Smith V Mules (1852), 9 Hare, 656, 670, and see Fisher v Jackson, 
[1891] 2 Ch 84, 93, 94, Blisset v Daniel, supra 

{g) Baines v Youngs, supra But this is not so when the power is 
\eBted in one partnei only m terms which show^ that he is to be sole judge 
for himself V (1880), 14 Ch I) 471, distinguishing 

v Daniel, supra, and Wood V TFoad (1874), L R 9 Exch 190) “The sole 
grouud of the other decisions, that it was a power given to a number of 
persons, not to be exercised capriciously, of couiae disappears when you have 
a power given to a single peison which could be exercised capriciously” 
{Russell V Russell, supra, per Jessel, M R , at p 480) The same cases 
have also been distiu^ished fiom a case m which the power of expulsion 
aiose under a specific provision that no partner snould directly or 
mdiiectly enter into any other business “They are no authonties for 
bolding that notice must be given in case of a speeme provision It is 

rather analogous to the ordinary clause m a lease ” {Cooper v Page (1876), 
34 L T 90, per Hall, V C , at pp 92, 93) Nor is it necessary to hear 
the^aocused partner when the partner giving the notice is not in a quasi- 
judicial position, e g when the notice of expulsion merely puts certain 
prooeedmgs into tram whereby the question whether another partner is 
entitled to expel him can be determined {Green v Howell, [1910] 1 Ch 495, 
C AJ. For an appropriate form of notice, see Encyolopsedia of Forms 
and Precedents, Vol IX , p 605 

(r) Wood V Wood, supra , Blwet v Daniel, supra , compare Cooper v 
Page, supra 

(«) Barnes v. Youngs, supra, per Romer, J , at p 418 , compare Green 
T Howeli, supra For appropriate forms of notice, see Encyclopedia of 
Forms and Preoedents, VpL IX., p 606 
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all caaaes and matters for tbe dissolution of partnerships (nr the 
taking of partnership accounts are specially assigned (a) l^tbe 

(2) The Chancery Courts of the Counties Palatine of Lancaster Ctowi 

and Durham, in rdhpect of peisons and things within the areas of paiau^ 
then respective jurisdictions (6) conrti 

(3) The county courts, which have the same jurisdiction as the Oounty 
High Court in actions for dissolution of partnership in which the 
aggregate partnership assets do not exceed £600 in amount or 
value (c) 


(4) The judge in lunacy, who has power to dissolve a paitneiship*Lnntto; judge 
in the case of a partner Incoming a lunatic (d) 

Sub-Se( T 2 — Action fo) Jhasvlutton 

176 An action to enforce a dissolution of partnership must be Form of 
commenced by writ and not by originating summons (cO It is no 
objection to such an action that the partnership is one at will 
only (/), or that it might be wound up under the statutory pro- 
visions (jf) foi winding up companies (h) If the teims of tho 
paitneiship aie disputed, the court may on dissolution order an 
inquiry (i), and alternative claims maybe made for dissolution and 
rescission of the partnership contiact(A) 


(a) Judicature \ct, 1873 (36 & 37 Vict c 66), b 34 (3) , Judicature Act 
(Ireland), 1877 (40 & 41 Vict c 67). s 36 (6) , see title Couhtb, Vol IX , 
pp 60, 61 For the origin of the growth of the exclusive jurisdiction of 
ct|uitv, see title Equity, Vol XIIl , pp 4 ef 8eq , 38, 39 
{b) See Chancery of Lancaster Act, 1800 (63 & 64 Vict o 23), s 3 , 
Partnership Act, 1890 (63 & 64 Vict c 39), s 23 (2) , title Courts, Vol 
IX, pp \20 etseq 

(c) County Courts Act, 1888 (61 & 62 Vict c 43), s 67 (7) , see titl»' 
County Courts, Vol VIII , p 446 For provisions relating to the 
transfer to the Chancery Division of an action commenced in the county 
court, and for transfer to the county oouit from the Chancery Division of 
actions which might have been coramonced in the county court, see title 
County Courts. Vol VIII , pp 440, 442 Similar provisions for Iioland 
are contained m tbe County Offices and Courts (Iioland) Act, 1877 (40 6c 
41 Vict c 66), Bs 33 (1), 3*) — 37 

(d) Lunacy Act, 1890 (53 & 64 Vict c 6), s IIU, re enacting the* first 
clause of the Lunacy Pogulation Act, 1853 (16 & 17 Vict o 70), s 423 , 
see title Lunaiics and Ptusons of Unsound Mind, Vol XIX , pp 414, 
442, 443 The power is oxerci«able by a master (Lunacy Act, 1891 (64 
& 66 Vict c 66). 8 27 (1), Rules m Lungey, 1892, r 10) In Ireland 
the Lord Chancellor may, when a partner becomes a lunatic, dissolve a 
partnership (Lunacy Regulation (Ireland) Act, 1891 (34 & 36 Vict o 22), 
8 73) 

(e) As to the general practice in th<5 Supreme Court, see title Practicl 
AND Procedure As to the grounds upon which dissolution may bo 
ordered, see pp 00 c< seq , post As to the effect of dissolution upon 
contracts of service with the arm, see title Master and Servant, Vol XX ^ 
pp 94, 95, and see ibid , p 113 

(/) Master V Kirton (1796), 3 Ves 74 

ig) See title Cobipanies, Vol V , p 648 

(h) Clements v Bowes (1852), 17 Sim 107, 174 

{%) Thorp V Holdsworth {lS16),3Ch. D 637 (where an order for dissolu- 
tion was made on motion for judgment on admissions in tho pleadings, 
the defendant disputing the terms of the paitnership agreement, but 
admittmg the partnership and not diaputmg the nght to dissolve) 

(fc) Bagot y la«toa (1877), 7 Ch D 1. C I 
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176 The of a partner to claim a dissolution by the court 
may be controlled by an arbitration clause contained in the partner* 
ship articles (/) If such clause applies to all matters m dispute 
between the parlies, the arbitrators have power to award a dissolu- 
tion (w) , and, upon the application of the defendant, the court may 
Older a stay of the action and refer the matter to arbitration (w) 
But the court has complete discretion m the matter Theiefofe, if 
char^^es of fraud or dishonesty or of want of good faith are made 
bond fide by one paltrier against the other, or if questions of law 
are likely to arise which aie more fit for the court than a lay 
tribunal (o), 01 if the attempted refeience is made vexatiously (p), 
a stay of the action for dissolution may, and generally will, be 
refused (q) 

vSijU Siri Z — Cwiomnh of Jhseohtitonm 

(i ) 

177 The insanity of apaitnerdoes not dissolve the paitner- 
8liip(/), but 18 a giound foi the dissolution thereof by the court by 
lOiison of the incapacity of the insane paitner to peiform his part 
of the partneiship contiact(s), and the court wull not compel 

(?) As to tli<* \ali(lity of such a clause, see Lee v Tage (1861), 30 L J 
(rii ) H57 \Vli< thor the matters m dispute tall within the clause is a 
question for the court to detido (Vurcy v Young (1879), 14 Ch D 200, 

0 A ), unless he paitios have expressly agreed to leave it to the arbitrator 
(IV^iIJesford V IPat/soa (1873), 8 Ch App 473, QilleUv T/iomfoii (1876), 
L U 19 Eq 599,60*)), and see title Arbitration, Vol I , pp 445,451 

(m) Bvseoll \ HushUI (1880), 14 Ch D 471, appioved ot inWalm^leyY 
White (1802), 40 W K 675, C A , see Vawdrey v Simpson, [1896] 1 Ch 
166,168, Machine i^en m eft, [1900] W N 146, Lclfielar Bourne, 

1 Ch 621, 523 , Law v Oaiiett (1878), 8 Ch D 26, C A (where the forum 

selected by tlie paitnei was a loreign commercial court) , Flews v Bnher 
(1873), L It 16 r.q 504, see also GVcea v (1764), I Wm B1 476, 

Simmonds Y (1809), 1 Taunt 549 

(n) Under the Arbitration Act. 1889 (52 & 63 Vicl c 49), s 4 , sec title 
AnanRVJiON, Vol 1 , p 451 The onus of showing that the case is not 
suitable for aibitration is on the party opposing the application to stay 
(I audreyv Simpson, supra , Coolcx Catchpole {ISZ4), 10 Jur (N s ) 1068) 
The«^eouit will, in special cii ciiinstanccs, appoint a leceiver pending the 
arbitration, see Flews v Baler, supra, Fim v Roneoroni, [1892] 1 Ch 
633, Oilktt \ Thornton, hupra In Law v Oarrett, supra, a receiver was 
refused, but liberty was given to apply , so also in Machin v Bennett, supra, 
but without prejudice to an application at a later stage 

(o) Vawdrey Y Simpson, s a pi a , hiie Russell y Russell, supra, queBtiomng 
the reasomiig of Wkkens, V C , m Willesford v Matson (1871), L R 14 
Eq 672, 678, coiiipaie Caie v Crew (1893), 41 \V R 359, TurneU v 

(1801), 64L T 654 

(p) Baames Y Tourw, [I898J 1 Ch 414, Joplin y Positethwa/ite 
61 t T 029, 0 A 

(^) WiUy Corcoran (1873), 8 Ch App 476, n , compare Wtllesfordv 
Watson (1873), 8 Ch App 473, 480 

(r) Wrexham \ Btidksion (1734), 1 £!wau 614, n ; Waters v Taylor 
(1813), 2 Ves AB 299,303, Anon (1855), 2 K & J 441,447 Until 
dissolution the power of a lunatic to bind his firm seems to contmue 
notwithstanding the rule that the lunacy of the principal revokes the 
authority of an agent fTonge v Toynbee, [1910] 1 K B 216, C A ) If, 
however, an action for dissolution be pendmg, the lunatic may be 
restrained from inteifenng {J y S , [1894] 3 Ch 72) 

(s) Paitnersbip Act, 1]^9B (53 & 54 Yict c 39), • 35 (a) , Jones v Noy 
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jiftitaers to oariy on the bosmesa in conjunction with the oommittos Sw» s. 
of the lunatic partner (o) By tlw 

In order to constitute such a ground the disorder must be OSWFt» 
permanent and not merely of a temporary character, foi if 
there is a prospect of leeovery the court will not dissolve the 
pal tnership {b ) pormanuit 


If the com t is not satisfied tliat the insanity is peimanentand inquiry mAy 
still exists at the lime when lelief is sought, an in^uny may be 
directed (t), but, if the partner has been found lunatic by inquisition, 
buch inquiiy may not be necessar}' (<0 * 

178 Relief may bo given not only on the application ,of any Apphowita 
partner, but also on that of the committee or next friend’ of the 

insane paitner or othei peison entitled to inteiveiie on his 
behalf (e) 

179 The costs of the action, in the absence of special ciicum- Costs of 
stances, are paid out of the partnership assets (J ) 

180 When the partneiship is a partnership at will, it is dissolved, Dat^* of 
m the absence of previous notice, honi the issue of the writ (//), 

but, if notice to dissolve has been served on the lunatic partriei, 
then from the date of such notice {h) If the partnership is for a 
lixed term, it is dissolved fiom the date of judgment (t) , if, howevei , 

])ioviBion has been made in the articles for dissolution m the event 
ot insanity, the dissolution takes effect from the date contemplated 
in them, and not from the date of judgment (A) 

(1833), 2 My &K 1215,129, Leafy CoZca (1851), 1 De G M &G 171,174, 

Sayer v Bennet (1784), 1 Cox, Eq Cas 107, 109 

(a) Rowlands v Evans, Williams v Rowlands (1861), 30 Beav 302 

lb) Partnership Act, 1890 (63 & 64 Vict o 39), s 35 (a) , Jones v Noy 
(1833), 2 My & K 125, 129, Pearce v Chamberlain (11 50), 2 Ves Sen 33, 

35, Wrexhamy Uudleston (1134), ISwan 514, n , Sayer y Bennet, supra , 

Leaf V Coles, supra, Jones v Lloyd (1874), L K 18 Eq 265, Anon 
(1856), 2 K & J 441, 452 , Sadler y Lee (1843), 6 Beav 324 

(c) As in Sayer y Bennet, supra , Paiey v Patey (1836), 6 L J (cii ) 

198 (where, the action being brought by the lunati , bis committee was 
added as a party), Kirby v Carr (1838), 3 Y A C (FX ) 184, S C 
sub nom Kirby v Cox, 8 L J (ex eq ) 31 * 

(d) Partnership Act, 1890 (53 5c 54 Vict c 39), s 35 (a) , see Milne y 
BaHM (1839), 3 Jur 368 

(e) Partnership Act, 1890 (63 5c 54 Vict a 39), s 35 (a) , see Besoh v 

Frolich(m2),l Ph 172. Ftshery (1870), L 11 18 Eq 268, n , 

JortM V Lloyd, supra (where a receiver was appointed on the application 
of the next friend, but it was doubted whether he could carry the action 
further, and whether a committee ought not to be appointed for this 
purpose) , but see the Partnership Act 1890 (53 5c 54 Vict c 39), 
s 35(a) 

(f) Jones y Welch (1865), 1 K 5c J 765, following the order in Beach v. 

Frolxch, supra 

(g) Ktrhy v Carr (1838), 3 Y 56 C (ex ) 184. 

(A) MeUersh v Keen (1859), 27 Beav 236 , Robertson y Loclie (1846), 

15 Sun. 285 

(t) And not retrospeotivoly from issue of the wnt a forUortf not from the 
date of oommenoement of the insanity (Beach v Frolich, supra , Sander v. 

Sandff (1845), 2 CoU 276, Leaf v CoUs (1862), 1 De Gt M 5c G 417. 

Jones T WMh, supra) 

(1) Bmjshaw y. Parler (1847), 10 Beav 532 
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(ii ) D%9ahlement 

181 Feimanent incapacity, arising otherwise than from insanity, 
of a partner to perform his part of the partnership contract is a 
ground foi dissolution by the court, on the application of any otbei 
parlnei (0 

(ill) Conduct Fifjtidmal to Paitneishtp 

I 

182 Such conduct by a paitner as, in the opinion of the comt, 
IS calculated to prejudice the cairying on of the partnership business 
affords a giound for its dissolution by the couit, on the application 
of an innocent paitner (m) Kegard must, however, be had to the 
nature *of the partneishij) (n) , thus, the adulteiy of a partnei is no 
reason for dissolving a mercantile partneiship , but the immoral 
conduct of one of two medical partnei s who also act as accouchcuis 
may be a sufficient giound (o), and embezzlement of trust funds 
of clients by a solicitoi entitles his paitnei to an immediate 
dissolution ( jt) 

(iv ) Ihcwli of Vai tnei ship Agreement and Unreasonahle Conduct 

183 Wilful persistent bleaches of the partneiship contract by 
a partner affoid giound foi dissolution by the couit, but meiely 
tiivial 01 occasional Molations aie not sulhtient, unless in the lattei 
case they are also serious {q) 


(l) Pailncrsbip Act, 18% (63 & 64 Vut c 39), s 35 (b) , Whitwell v 
Art/iwr (1805), 36 Beav 140 (wheie tbe nu apacity was due to paialysis 
as, however, the boaltli of the partner unproved before the trial, further 
proceedings were stayed, but liberty to apply was leserved) 

(m) Paitncrsliip Act, 1890 (53 & 54 Viot ( J9), s 35 (c) 

(w) Ibtd As to what is infamous conduct in a protessional respect, see, 
as to medical men, title Medicine and Piiakmacy, Vol XX , pp 321, 322 , 
and as to solicitois, lie a ISoUcitorf Ex parte Law Society^ [1912] 1KB 
302, title SOLICHORS 800 also Clifford v Ttmms, [1908] A C 12, 
alhrming Hill v Chffoid, Ch^oid v Timms, Clifford v Phillips, [1907] 2 
(3i 230, C A , and levering Clifford v Timms, [1907] 1 Ch 420 (a case 
of “professional misconduct” by a dentist), Cltffotd v PhxUips, [1908] 
A (T 15 

(o) feee Snow\ A/fZ/ord (1 SOS) 18 L T 142, pei Lord Romiilt, M R, 
at p 143, Anoii (1875), 2 K J 441, per Wood, V C , at p 445 

(p) Essell V Haywaid (1860), 30 Beav 158 , ooinparo Pearce v Foster 
(1886), 17 Q B D 530, C A , which shows that conduct may be prejudicial 
to the business, though not directly connected with it ,eq , gamblmgon the 
Stock Exchange by a confidential clerk justifies his dismissal from a business 
which has nothing to do with stock and share de ihn^ , and the conviction of 
a partner for travelhng on the railway without a tiAct, with intent to avoid 
payment of the fare, may justify a notice of expulsion iCaimtchael v 
Evms, [1904] 1 Ch 480) 

(q) Partnership Act, 1890 (,53 54 Vict c 39), s 35 (d) . Goodman v 

Tr4ttcom6 (1820), 1 Jac A, W 589, 592 , Losiomhey (1830), 4 Sim 8, 

ll,Andersonr Andtr«on (1867), 25 Beav 190 (where one instance of breach 
of the partnership contract m eight years was held to be insufficient ground 
tor the interferenoo of the court , though, as both parties admitted that it 
was useless to continue the partnership, a dissolution was ordered) “It 
must be a studied, piolonged and contmued inattention to the apphcation 
of one party calling upon the other to observe that contract, % e the 
contract of partnership (Af a? v Colmnu (1820), 2 Jac &W 266, per 
Lord Eldon, L 0 , at p 268) 
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Generally, the court mteiferes whenever the conduct of a partner Sdot s. 
m matters relating to the partnership business renders it not By tbs 
reasonably practicable for the other partner or partners to cair\ on Cent, 
the business on the footing oiiginally contemplated, without injury 
to all parties ) conduct 

Thus, while mere partiioisliip squabbles are not sulfacient to induce Oroumli (or 
the court to older a dissolution («), if a slate of complete and pei- 
manent animosity exists, so that the biuach between flie paitneis is 
irreparable and mutual confidence is destroyed, the court will giant 
relief (a) Similarly, neglect to account for money locoived,* 
especially if so frequent as to be almost systematic (/>), ot the 
application of sums received to the payment of piivate debts (c), or 
lefusal to account and the taking away of the paitneiship books (d), 
being acts inconsistent with the duty of a p.iitner and destruc- 
tive of the mutual confidence uhich ought to subsist between 
paitneis(e), afioid good gioiiiids foi lelicf 

184 Tilt* comt will not oidei dissolution on the application of NoicUerto 
the paitiH'i guilty of misconduct (d ) . uoi, on the othei hand, will 
it usually order such a paitnoi to jiay the costs of an action foi 
dissolution by anolhoi paitnei up to the tiialfr/) 


(v ) l\i)(urrf^hip liKdint^s ('(unnl on at a / 

185 Every partneibhip is eiiloied into witli a vu^w to profit, and, Ftuiure Ui 
if the business can only bo carried on at a loss, the whole purpose profits 
of the paitneiship fails, and it may bedissohod uiion the application 
of any partnei, although the original teim foi which it was foi mod 
has not expired (h) 


(r) Partnership Act, 1890 (63 & 64 Vict o 39), s 35 (d) , Waters v 
Taylor (1813), 2 Vea & B 299 , Eanxson v Tennant (1866), 21 Beav 482 . 
Watney v WelU (1861), 30 Beav 66, 60, 8mxih v Jeyes (1841), 4 Beav 
603, 605 

(b) Wray v HntcMnson (1834), 2 My & K 236 

(а) Baxter v ^ est (1860), 1 Drew & Sm 173 Uamson v Tennant, 
supra, Leary v 8hout (1864), 33 Beav 682, Aiivood v Maude (1868), 
3 Ch App 369, 373 , compare Pearce v Lindsay (I860), 3 Do G J &Siu 
139, C A 

(б) Cheesman v Price (1866), 36 Beav 142 
(e) Smithy Jeyes, supra 

(d) Charlton v Poulter (“ the Brewers’ Case *’) (17 >3), 19 Ves 148, n 

(e) Smith V Jeyes, supra, at p 506 

If) Partnership Act, 1890 (63 & 64 Vict c 39), s 35 (d) “ No party w 

entitled to act improperly and then to say that the conduct of the partnei b 
and their feelmga towards each other are such that the partnership cannot 
continue , and this court wiU not allow any person so to act and thus to 
take advant^ of his own wrong” {Harrison r Tennant, sv/pra, per 
Romilly, M R , at p 492) Lord Cairns’ dictum to the contrary e£Eect in 
Atwood y Maude, supra, at p 373, has now been definitely displaced by 
the Partnership Act, 1890 (53 & 54 Vict c 39), s 35 (d) 

{a) Hawkins v Parsons (1862), 8 Jur (n s ) 452 
(a) Partnership Act, 1890 (53 dc 54 Vict c 39), s 35 (e) , Jenmnqs v 
Baddeley (1856), 3 K & J 78 , Bailey y Ford (1843), 13 Sim 495 (where 
the court, on motion before the heanng, appomted a person to sell the 
business and wind up the partnership) , see lie Suburban Hotel Oo (1867), 
2 Ch App 737, per Lord Cairns, L J , at p 744 If the eirora can be 
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(vi ) Whert LHssolutum ts JuU and Eqwtdble 

186 The coutt ma^ dissolve a partnership in any case whwe 
circnmstances have arisen which, in its opinion, render it jnst and 
equitable to do so (t). 


Sect 8 — Return of Premvumt. 


Discretion to 187 If a paitneiship, on entering into which one partner nas 
order return of 2)aid a pieinium to the other, is for a faxed term, and is prematurely 
'dissolved, the court may, in the absence of any agreement regu- 
0 premium j-jjg matter, or waiver, or release express or implied {k), order 

the return of the whole or a proportionate part of the premium (f) 
Exception* This equity, however, does not aiise if the dissolution is due to 
death (»() or bankruptcy, unless attributable to some breach of 
partnership duty on the pait of the partner who received the 
premium (w), or if the partnership has been dissolved by an 


attributed to special oirciimatances and cannot clearly be traced to any 
inherent defect in the business, the court will refuse the rehef (Handy- 
Bide V Campbell (1901), 17 T L R 623) See also Baring v Dir (1786), 
1 Cox, Eq Cas 213 , compare Wilson v Church (1879), 13 Ch D 1, C A , 
nerCoTTON.L J , at p 65 “If the purposes of the partnership cannot 
be carried into eilect with any reasonable prospect of piofit, the court 
can, and does, dissolve the partnership “ , and see S C , sub nom National 
Bolivian Navigolton Co v Wilson (1880), 5 App Cas 176 

(i) Partnership Act, 1890 (53 & 54 Vict c 39), s 35 (f) The question 
what 18 just and equitable within the meaning of this provision has not, 
apparently, formed tlio subject of judicial decision , but the similar provision 
in the Companies (Consohdation) Act, 1908 (8 Edw 7, c 69), s 129, 
enabling the couit to ii\md up a hmited company when it is just and 
equitable, has not been read os being ejusdem gtneris with the preceding 
words of that enactment , see title Companies, Vol V , p 397, and cases 
there cited 

(A;) See Bond v Milhum (1871), 20 W R 197, explained m Eooke v 
Nisbet (1881), 50 L J (ch ) 588, compare Andrewca v Jones (1865), 12 
L T 229, Brewery (1882), 46 L T 289, C A 

(l) Partnership Act, 1890 (53 & 64 Vict c 39), s 40 “The prmciple 
upon which the court interferes is that the consideration, m respect of which 
the money is paid, fails and is not obtained by the person who pays the 
money, m consequence of an unforeseen interruption’* (Freeland v Stans 
feld (1854), 2 Sm & G 479, per Stuart, V -C , at p 484) , see similar 
statements of the principle in Tattersall v Qroote (1800), 2 Bos & P 131, 
per Lord Eldon, L C , at p 134, in Bullock y CVoo/ceff (1862), 3 GifF 507, 
per Stuart, V -C , at p 512 , and m Edmonds v Bobinson (1885), 29 Ch D 
170, by Kat, J , at p 175 As to premiums paid under misrepresentation, 
see Jauncey v Knowles (1860), 29 L J (CH ) 95 , and p 69, ante 

(m) Partnership Act, 1890(63 & 54 Vict c 39), s 40, Whinoupy Hughes 
(1871), L R 6 C P 78 . Ferns y Oarr (1885), 28 Ch D 409 But if the 
partner taking the premium knows at the tune that he is suffenng from 
a fatal disease and this is not known to the partner paying the premium, 
ou the death of the former during the teim an apportionment may be 
ordered on the ground of fraud {Mackenna v Parkes (1866), 15 L T 500) , 
and see title Contract, Vol VII , p 483 

(n) Alhursi v Jackson (1818), 1 Wils (ch ) 47 (where it is said “ Bank- 

ruptev IS the contingency mcident to every partnership It is not a 

breach of the contract ^ it is a detennmation of the partoership by the 
means by Which it was m its nature liable to be determined “) But the 
court has ordered a return of part of the premium where the partner who 
paid the pretpiom was made oankrupt by the recipient {HamU y Stokes 
(1817), 4 Pnoe, 161), and jvbere the recipient became bankrupt, having 
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agreeniGnt containing no piovision for a lotuin of an\ partoftha 
prenunm (o) or when the disBolution is brought about by the 
misconduct of the partner who has paid it(p). Incompetence is not 
misconduct and does not, in itself, form a bar to this equity, 
especially if such incompetence was known to the paitnoi leetjiMng 
the premium at, or almost at, the commencement of the partneiship 
and was the ground of his demanding an inci eased piennum (q) 

Where the partnership lias been dissolved without any fault of 
either party (i), or if theie are faults on both sides («), oi if the 
lecipient of the premium has himself caused the di^isolution (f), the 
equity will be enforced by the couit (w) 

188 In determining the amount of premium to be retinned 
the primary consideration is that of time, that is, the ratio of the 
actual to the agreed term of the partnership , the premium, being 
tieated as paid for the whole term, is apportioned between the time 
which the partnership lasted and the unexpiied residue (a) 


been in enibarroesed circuinstancos it the conniiciicojiient of flie bank- 
iiiptcy, the partner who paid the premium had no notice thereof 
{Freeland v Stan^feld (lh54), 2 Sm & G 479) , but a return will not be 
ordered where he had notice {AkhiDst v Jack eon (1818), 1 Wils (CH ) 47) 

(o) Partnership Act, 1890 (53 Ac 54 Vict c 39), s 40 (b) Lee v Page 
(1861), 30 L J (Cil) 857 Pelfield v llowrwf, |1894) 1 Oh 521, 527, 
^onipaxe Hand f /side y Campbell (1^)01), n T L II 023 

(p) PaitneT<»hip Act, 1890 (53 & 54 Vict c 39), s 40 (a), Atwood y 
Maude (1808), 3 Ch App 309, Yedes v Comins (1889), 60 L T 535, 
BullocL y Crockeil (1802), 3 Gill 507 , Pluck v (Javshrk (1879), 12 Ch D 
803 (where the unpaid picmium was ordered to be paid by the guilty 
partnei ) Conduct, though objectionable and such as would entitle his 
partner to a dissolution, is not 8ulli<ient to deprive the paitner paying th< 
premium of his light to leturn of premiuni {Wilson y Johnstone (1873), 
L R 16 Fq 600) nor is it material that the latter is the paity who 
seeks the dissolution {Ahvood v Maude, supra) 

(q) Atwood V Maude, supra, at p 375, Brewer y TorJee (1882), 46 
L T 289, C A , whore Brltt, L J , at p 293, said “ More incoin 
pet once, however groat, without proof of damage caused thereby, ought 
not to bo ground for deolining, upon a dissolution o partnership, to return 
the proportionate amount of prom mm ” , but IIoikeb, LJ, (iis^nted 
from tins statement of the law (ibtd , at p 295) 

(r) Atwood V Maude, supra , compare Aireyy Borham (1861), 29 Beav 
620 

(«) Astley TFrn/Ii/ (1856), 23 Boav 77, Prase y //fiai/^ (1862), 31 Beav 

22 

't) See cases cited in note (p) supra , Bulhuky (Workett, supra, and see 
Buiyy Allen (1845), 1 Coll 589 (whore thenuscondua was pnnci pally that 
of the paitner receiving the premium) , llamtl v Stokes (\Hn), 4 Price, 161 

(tf) Compare the cases, relating to apprenticeship, cited in title Master 
AND Servant, Vol XX , pp 104, note (n), 105, note (k) 

(a) Partnership Act, 1890 (53 & 54 Vict c 39), s 40, which provides 
that regard is to be had to two matters, namely (1) the terms of the 
partnership contract, and (2) the actual duration of the partnership 
“ The court has always treated it, I behove, as a mere anthmotioal 
question” {Wilson v JohnsUme, $v/pra, per Wickens, V C , at p 609) , 
sSeBuryv Allen, svpia. Pease y Hewitt, supra , Brewery Torke, supra 
But it IS difficult to applv ” the principle of extension of the premium over 
the whole term of the partnership *’ ^ere of the consiaeration is not 
referable to the whole of the amed period (Bullock v Crockett, supra) , and 
m many decisions before the Partnership Act, 1890 (536c 54 Vict o 39), it 
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189 The question of a return of piemium should be dealt with 
at the trial of the action for dissolution , afterwards the leave of 
the court is necessary, and this is only given if the circumstances 
are such that the court would give leave to bfing a supplemental 
action (h) 

When the ai tides contain an arbitration clause wide enough 
to empower the arhitiators to award a dissolution, they also have 
power to consider the terms of the dissolution, including the 
, question of the amount, if any, of premium to be returned (c) 

190 If a premium is paid by a paitner on entering into a 
partneiship at will, none, as a geneial lule, is returnable, in the 
absence of fiaud, oi of an expiess stipulation on the point (d) 

Sect 4 — Notu e of dissolution 

191 Any paitner is entitled to give public notice of a dissolution 
01 change in the inemberMhip of the firm, and to require the con- 
curience of his partneis for that purpose in any necessary or 
])roper acts which cannot be done without such concurrence (c) 

192 Old customeis of a firm, who deal with it aftei a change 
in its membership, are entitled to treat the foimei apparent 
paitners as still being partners until thev have actual notice of 
iliG change As regards them, notice of the dissolution published 
in the (iazettp ( / ) is not pei se sufficient ((/) But evidence has 
been admitted of facts showing that it was piohable that an old 
custoniei had seen the Gazette (h) 

Notice to old customeis is usually gi\en by circulai lettei,hut 
any mode by which actual knowledge is given suffices Change by 
a hank of its forms of cheque may ho sufficient notice to an old 
customci who has cliawn cheques in the new form (?) One inser- 
tion of an adveitisement of dissolution, in a newspaper i^ioved to be 
taken by the customei and to ha\e been left at his house, has 
been admitted as evidence ot notice, though not pioved to have 
reached his hands ( /) hut evidence of such insertion was excluded 
whe^e it was not pio\ed that he was in the habit of taking the 

WAS said that the court would consider all the circumstances , see, e g , 
Lyon V Tweddell (1881), 17 Ch D 629, C A 

(b) For example, if the facts were first discovered after the judgment in 
the action, soo Edmonds v Bobtnson (1885), 29 Ch D 170 
(r) Belfield v Bourne, [1894] 1 Ch 521, distinguishing TaUersall y 
G roote (1800), 2 Bos & P 131 

(d) See Taiteisatl v Oroole, supra, at p 134 But, m the case of a 
partnership for no definite time, the I'ecipieiit cannot dissolve the partner- 
ship immediately and retain the premium , see Feather sionhaugh v Turner 
(18:^8), 26 Bear 382, 391 

(«) Paitnership Act, 1890 (63 Ar 64 Vict c 39), s 37 , see Troughton v 
Hunter (1864), 18 Beav 470 , Hendry v Turner (1886), 32 Ch D 356 
(/) As to publication of notice in the Gazette, see the text, %nfra 

(g) Partnership Act, ]890(63&64 Vict c 39), s 36(1), Graham y Hope 
(1792), Peake, 208 [164j , Gorham v Thompson (1791), Peake, 60 [42] , He 
Hodgson, BecleU v Barflsdale (1886), 31 Ch D 177, 184, C A. 

(h) Godfrey v Macanley (1795), Peake, 200, n 
(%) Barfo(4 y Qoodall (1811), 3 Camp 147 

(;) i/enAtnl v Blizard (1816), 1 Stark 418 
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newspaper, though it circulated m the town where he resided (k). 9mit> 4. 
The execution by a customer of a power of attoiney to the new Motto? Jdf 
turn has been held to be powerful evidence of knowledge of the DlssoiittUm. 

I etirement of a partner (1) , and proof of the preparation and trana- ^ 

II ission by a solicitor of the diaft of a deed of dissolution may 

throw upon him the buiden of showing the abandonment of 
intention to dissolve (m) * 

193 Sufficient notice is given to those who have not dealt with N«w 
the firm before the date of the change or dissolution by the 
insertion of an advertisement in the London, Edinbuifjh, or Ihihhn isHlhoiont 
(lasetfe, aocoiding as the firm has its principal place of hnsiness in 
Lngland, Scotldiid, or Ireland (») It is immaterial whethei they 

ii i\e seen the advertisement in the Gazette or not , but anadveitise* 
luent m any other newspaper cannot be given in evidence without 
pieliminaiy proof that the customer was in the habit of taking 
tiuit paper (u) A public adveitisouieiit in papers, taken at a 
K.uhng loom where the cieditor was in the habit of leading the 
jupers, has been received as evidence of knowledge, in a case in 
winch there was no notice in the Gazette (p) 

Sect 6 — U indnig up of Paitnei'<hip Iiiikiiie8<t 
Suu-SEi(1 1 — ConUntiatum oj Partners AGtho)iiii 

194 Aftei dissolniion, the i)aitnorship siibsints iiieiely for the After 
pm pose of completing pending transactionn, winding up the huHincfeH, 

Aud adjiiBling the rights of the parlaorH(f/), and loi these purposes, loml'mioH Itjr 

Wliulill).; U|, 

Olllv 

(A) Nonvich and Lowestoft Navigation {Proprietors) v Theobald (1828)^ 

Mood &M 153 

(?) Uart V Alexaiuler (1837), 2 M & W 484 
(m) Paterson v /arhnriah and Arnold (1815), 1 Stark 71 
{n) Partncrslup Act, 1890 (53 54 Vict c 39), 8 3B (2) boo WnglUson 

V Piillan (1816), 1 Stark 376, Godfrey v TmnhuU and Macaiiley 
1 I 8p 371, sub nom Godfieyy Macauley (1795), Peako, 209, n As to fcho 
liibiJity of a sleeping partner, see p 38, ante A iiclioe of a disgoLutiou 
ifi Gazette is admissible to prove such dissolution witi out being stamped 
{Jenlms V Bhzord (1816), I fc^tark 418) but a notice in the Ga^^efie ol ifri 
aLTi cement to dissolve, in order to be admissildo as proof of such agrecjment, 
be stamped (May v firmth (1795), 1 Ksp 283) As to stainji duty 
«<neraUy, see title Revenue For a form of notice of dnsolution and 
other forms relating thereto, sec Fiicyclopscdia pf Forms and JVexedents, 

^ ol IX , p 607 , Vol XVI , p 453 The signature ol the notice ot dis 
Molution must be verified by a statutory declaration made by a solicitor 
of the Supreme Court 
(o) Lecson y Hoff (1816), 1 Stark 186 

ip) Booth y Quin and Jauncy Price, 193, but as to the weight 

of such evidence see Hart v Alexander, sv/pra, at pp 491, 494, see also 
liVver V Humble (1812), 16 East, 169 

iq) Beaky Beal (1676), 3 Swan 627, n , Ora/wshayy MauU (1818), 1 
'^'van 496, 607 Where the business of a partnership, the term of which 
h id expired, was continued by both partners merely for the purpose of 
rc alisation and winding up, it was held that their conduct showed an 
intention not to continue the former business, and that a clause in the 
P irtnerslup articles, providing for purchase by the survivor of the share 

the other on his death, had ceased to be applicable {Myers v Myers 
(1891), 60 L J (CH ) 311) As to drawing on partnership banking 
accounts by a surviving partner, see title Bakkeks avv Ba^ kisq, 

Vol 1 , pp a04, 606 

* k 

tt I — XXII *** 
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and these only, the authority, rights and obligations of the partners 
continue (?) 

195 Each partner has, after dissolution, authonty to give a 
valid secuiity on partnership property for mbney required for the 
completion of a pending contract («) , and any partner may, it seeru'*, 
after dissolution, receive a debt and give a release or take a bill for 
it, although the terms of dissolution provide that, as between the 
paitners, the debts should only be received by one of them (a). 
Where two partners enter into a joint speculation with a third 
party, and afteiwaids dissolve partnership, the dissolution of their 
paitnership does not prevent the third party, who continues to rely 
upon their joint responsibility, from holding them jointly liable (t) 
A recognition of a debt in a lettei from one ex-partner of a 
dissolved firm to another was held not to amount to such a promise 
or undertaking (c) to pay the debt as to take it out of the Statutes of 
Limitation {d) , and pait payment of a debt by a continuing 
partner after dissolution does not prevent a Statute of Limitation 
from running in favour of a retiring paiiner (c) 

An airangement between the membeis of a dissolved partneiship 
that the debts of tlie firm shall be paid and the aftaiis wound up by 
a particular partnci does not bind cieditors of the firm even if they 
have notice of such aiiangement {J) , but a chaige by a paitiier on 


(r) Paitnorship Act, 1890(63&i 54 Vict c 30), s 38 compare v Pajh 
(1828), 1 Mol 465, Wood\ Jhaddtek {ISOS), I Taunt 104, 105 , -Lew w \ 
Peilly and Watson (1841) 4 Per & Dav 620 “ There may bo a partner 

ship, where, whether the juirties have agiccd for the detei rinnation of it at 
a particular peiiod, or not, engagements must, from the nature of it, he 
contracted, which cannot be fulfillod during the existence of the partner 
ship , and the couseouence is, that foi the purpose of making good those 
engagements with third persons it must continue , and then, instead of 
being, as it was a general pai tnerbhip, it is a general partnership , detci 
mined, except as it still subsists for the purpose only of winding up the 
concerns” (Crawshay v Collins (1808), 15 Ves 218, ^c? Lord Eidon, L (’ , 
at jp 226) ”Wheie the paitueiship business is m one sense at an end, 
still you have not therefoie put an end to the joint transactions Thc^ 
must necessarily be earned on for the purpose of winding up the concein 
and everything belonging to it” (Cnnhshanh v M'Vitai (1844), 8 Bea\ 
166, per Lord LaMiUaie, M K , at p 116) With regaid to the difference 
between a continuing partnership and one m course of winding up 
affecting the liability of a retired partner for acts of the continuing 
partner, see Smithy Winter (IS3S), 4 M &W 454, see also pp 24, 37, 
ante 

(«) Butchart v Dresser (1853), 10 Hare, 453 , affirmed on appeal, 4 Pc 
G M 5c G 542, C A As to the power of a surviving partner, aft<r 
dissolution, to gi\o secimty for a past partnei'ship debt, see Be Clouqh 
Bradford Commercial Banking to y Cure (1885), 31 Ch D 324, and&<< 
p 27, ante As to pledges in favour of bankers, see title Bankers anu 
BANKING, Vol I , p 634 

{a) Kina y Smith (1829), 4 C & P 108 But as between the paitiicrs 
there would be accountability , seep 47 ante 

(6) Ault y Qoodnoh (1828), 4 Kuss 430 

(c) See title Limitation of Actions, Vol XIX , pp 68 et sea 

(d) Re Htndmarsh (1860), 8 W R 203 

(«) Watson V Woodman (1875), L R 20 £q 721 The rule is differert 
where the retirement is secret {Be Tucker, Tuoler v Tucker, [1894] 3 Ch 
429, C A ) • see title Limitation of Actions, Vol XIX , pp 74, 76* 
Smith t Jameson (1794), 5 Term Rep 601 



Part VI — Dis&otOTioN 


99 


his private property to secure hiR fam’s banking account (u) is not 
H^allable as a security foi debts to the bank which are 
incurred after his death by the surviving paitnors who continue 
I he business (/i) 

SuB-f'F(T 2 — hutnbiitum of made after Ihiaaliiitan 
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196 Deeds of paitnership frequently pro^ude that, when a On imicbaiws 
pirtner retires or dies, the continuing oi suiviving partners shall of share of 
}»n\ his share, or have the option of doing so, upon specihed terms partnerf 
luth regard to time and mode of pajment, rate of inleiest, oi pro- 
|))ition of profits instead of inteiest, and other matters Where 
such a provision is made and complied with in all mateiial respects 
li\ the continuing oi suiviviiig paitrieis, the outgoing partner is not 
(utitled to any further or othei share of the piolits made after 
dissolution, except to the extent, if any, prescribed by such 
l)iovision&(0 

A\liere a suiviviiig pailner eveicisos an option to buy a deoeasod J'lfdtof 
])Litnei*s share at a valuation, but such valuation is not completed 
nil some months after the deatli, the dissfdution takes eflecfc of ghwa!* 
as at the date of the death, and the evecuiois of the deceased 
paitner aie entitled to a shaie of profits up to the date of the 
\aluation and to inteiest on the amount of the valuation after that 
date But compensvition for his work will, as a rule, be allowed to 
the sinviving paitnei before ascertaining the amount of profit 
divisible (/t) 


197 If tlieio 18 no such piovision(0, oi if the teiins of sueh whoio there 
an option (/) aie not complied with, and the lemaimng partners 
tontinue to use the assets in the business, the outgoing paitnei or ^ ** 
his estate has the option of taking either inteiest at 5 per cent 
pel annum on the value of his sliaie of the assets, oi such share 
of the profits made after dissohilioii as the couifc may find to be 
attiibutable to the use of such bhaie(7a) Where executors of a 


{<j) As to advances by bankers, see title Bankers A** o Banking, Vol I , 
pp b30 et seq • 

(/i) Bank of Scotland v Christie (1841), 8 Cl & Fm 2i4, H L 
(i) Partnership Act 1890 (63 A. 54 Vict c 39), h 42 (2), compare 
Vtfsey Foster (lSli),L li 7 II L 318, with B iWcW \ lilanford (1842), 

I Hare, 253, and see p 64, ante 

(k) Yates y Finn (1880), 13 Cli D 839, 841 , *I?Joan v IJt TastetilHIl), 
F.u 284, 298, 299, see p 63, ante Such compensation wasiefused where 
ilie surviving partner was executor of the deceased, and camed on the 
trade for himself and the children of the deceased {Burden v Burden (1813), 
1 Vts &B 170, Stocken v Dawson (1843), 6 Beav 371, 376, affirmed on 
appeal, Stocken v Dawson (1848), 17 L J (cii ) 282, 285, compare Cook v 
( olhnandge (1823), Jac 607, 621, 623) 
il) ^e the text, supra, and p 63, ante 

{m) Partnership Act, 1890 (63 & 64 Vict c 39), s 42 (1), see p 63, 
For the principle on which the court acted oefoie this statute, see 
hrddeihttm v Wedderbum (No 4) (1856), 22 Beav 84, per Romillt, 
R , at p 99 , see also Vyse v Foster (1874), L R 7 H L 318 It was 
^ell established that the use of the assets after dissolution, by paTrtnera 
continued the business, entitled the outgoing partner to shaie in the 
i»rofits produced by their use until a 6nal settlement of accounts {Feather- 
•'tonhaugh v Fenwick (1810), 17 Ves 298,309, Timier y. lfa?er (1862), 
3 Gift 442) 
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deceased paituer accept interest on the value of their testaton 
share from dissolution to the date of payment, they cannot subse 
quently el(>ct to take a share of profits instead (n), 

198 It IS a question for the court what propoition of the proiits 
made aftoi disbolution are, in the special circumstances, propcrlv 
atiiibutdble to the assets of a retiring, bankiupt, or deceased 
paitner(o) So, when continuing partners continue to use the 
ass(‘ts of the dissolved partnership in the business, a retning partner 
may lie entitled to an inqmiy what assets have been so used, what 
use has been made of them, and an account of the profits made m 
such business since the dib8()lution( p), and, in ascertaining the 
amount of the shaio of an outgoing paitner, the value of the good 
will of the business, if any, must l>e taken into account, but it 
depends upon ciiciimstanees whether oi not it has any appieciah>i» 
\alno(f/) The share of piofits payable after dissolution in resj>ct 
of the assets of a retiring, baiiki upt, or deceased paitner is lur 
neet‘ssarily the share to winch he w^as entitled befoie dissolution (0 

199 In the case of a loan of tiust money foiming part of the 
estiite ofc a deceased paitner by his trustees, of whom two were 
his suivning pai triers, to the members of his late firm, althoiii^h 
the loan ina> he seemed by mortgage of partnership piopeity un 
the tiubtees aie peisoimlly liable not only to make good themon( \ 
so used, but to account foi the profits made by such use, oi to peW 
inteiest at 5 poi cent per annum, and in such a case an inqiiin 
will !)(' diiectod whetliei it is to the mteiest of the <e8tui9 
fiust to take luh'iest or piofits (i>) If the paitneis of siid 
iiiistoes have notice of the bieach of trust they aie under the saiii* 
liability (6) So, where the executor of a deceased paitner 
impiopeily uses his testator’s assets in the business earned on hy 

( 71 ) Snuth V liJveictt (1859), 27 Beav 446 

(o) Simpson V Chapman (1863), 4 l)e U M &G 154, per Turner, L T 
at pp J71, 172, following and approving Willett v Blanjord (1842), 1 
Haie, 263 

(p) Ftnihcrslonhaugh v Fenwick (1810), 17 Ves 298, 309 

(flr) Smith V hrerett, supia, at pp 465, 466 , and, as to disposal of good 
•will, set ji 104, post 

(;) * Iho nature of the trade, the manner of carrying it on, the capital 
employed, the state of the account between the partneTship and the 
deceased paitner at the time of his death, and the conduct of paitie^ 
aitei hiB death may matenally affect the rights of the parties” 

V Blanfoid, supia, per Wigrxm, V -C , at p 272) The inquirr 
should be wliethei the profits were made by any and what apphcatioii oi 
the fund constituting the capital at the date of dissolution, or by the 
application of any other and what fluids (Crawehay v ColhnB (18hm, 
16 Ves 218 , see Loid Flpon’s subsequent observations as to hiB dc^r^i 
in the latter case in Crawshayx CoKms (1826), 2 Russ 325,330, inBioirn 

V J)e TasUl ( IS 21), Jae 284, at p 297, and m Cook v OoUtnyndqe (18J3) 
J ic 607, 622, 623) W here tiodo was carried on by a surviving pari'ur, 
with the larger capital ol a deceased partner, wrongfully claiming tt» 
m on his own account, the court apportioned the profits to cajutal. 
after making all proper allowances including compensation for man 
iiient to the surviving partner (Yates v Finn (1880), 13 Ch D 839) 

(a) Townend v Townend (1869), 1 Giff 201 , see Floekton v 
(1868h8Ch App 323, u 

(5) Fhskton y Buntung, supra 
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hun as surviving partner, he IS the peison liable to account; but ^ 

^lersons suhsequentljr taken into partueiship by him aie not liable Wtad^op 
unless they have notice of the breach of tiust (r). 

Where an executor or trustee is charged witli interest instead of 
profitii, such interest may, upon special giounds— for example, where 
there was a duty to call in and accumulate — be calculated with yearly Oompoond ’ 
lests, although his paitners may only be liable to make good the 
principal sum with simple interest (</) * 

200 The ciicumstances in which the assets are employed after Jew paitner- 
the expiration of the paitneiship term by one partner may be such * 

as to imply a new partnership at will, in which event the lights of 
the parties may continue to be governed by provisions applicable to 
the previous partnership (?) 


SlTD-Sficr S — Heal tsat ton and Dtaposal of Ataseta 
(i ) In (Unrral 

201 Upon dissolution each paitnei is entitled, as against the Ruiiitot 
othei paitners in the firm, and all persons claiming thiough them 
in lespect of their luteiests as iiaitneis, to ha\e the pai tiiei shiji “ 
property applied in pajment of the film’s debts and liabilities, ami 
to have the surplus assets applied in payment of what is due to 
ilie partnei s after deducting what may be due from them to the 
fiim(y) Subject to any contiaiy agioement, this implies a light implied tight 
to have the assets sold (</) to piovide a fund foi discharge of 
liabilities, and foi the adjustment of the rights of the paitners 
among themselves 

Partnership aiticles often contain piovisions inteiuloJ to obviate 
a sale, especially in the event of a paitial dissolution, and such pro- 
visions, if they can be acted upon, bind the jmitners It, however, 
such provisions cannot he carried out, a sale may be necessary, 
although the articles may piovido for the distnhutieii of the assets 
among the paitneis nt npcne, and in this event any paitner oi his 
lepresentatives may apply to the couit to wind up the affaiis of the 
turn (h) 


TroviHloii* 
to ob\iattt 

« ill 


(t) Macdonald v Richardson, Rithaidson v Marten I Gilf 81,189 

(d) Jones v Foxall (1852), 16 Bea\ 388, 395, 396, Willitnns v Powell 
(1852), 15 Bcav 461, 470 Wr the luimiplcs on which the couit acts in 
tasos of this kiud, see also Docker v Somes (18J4), 2 My Ac K 655, pet 
Lord Brougham, at p 655, Vyse v Foslei (1874), L K 7 11 L 

Lord Srlborne, at p 344, and see title Money am> Money Lr nding, 
Vol XXI , p 43 

(e) Parsons v Hayward (1862), 4 Dc G F & J 474, see jp 23, ante 

if) Partnership Act, 1890 (53 & 64 Vict c 39), s 39 I’liis provision 
^:lve8 express statutory recognition and effect to ilie equitable hen which 
a partner has on the property of the firm and on the shares of his co- 
partners, see, farther, pp 61, 62, ante 

(g) Wild V Milne (1859), 26 Beav 504, Feathet sionhaiwh v Fenwick 
nsiO), 17 Ves 298 , Burdon v Barkvs (1861), 3 Giff 412 , (1862), 4 De G 
^ & J 42, C A , Steward v Blakeway (1869), 4 Ch App 603, 609, 
compare Be Bourne, Bourne v Bourne, [1906] 2 Ch 427, 430, 431, C A , 
Rigien t Pierce (1822), Madd & G 353 

(h) Partnership Act, 1890 (63 & 64 Viot o 39), s 39 Taylor v Noate 
(18^), 39 Ch D 638, compare Cook v CoUingridge (1823), Jac 607 , and 
aa to the principles upon which the court acts m oidenng a sale, see 
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(u ) Salt hf 0) der of ^vurt 

202 . A Bale may be oideted by the comt 'where an option for a 
surviving or continuing partner to purchase, at a valuation is not 
exercised (t) or is a fraud upon the bankruptcy law (k) , but where 
an agreement for purchase by a surviving partnei at a valuation 
cannot be carried out in the precise manner stipulated, in con- 
sequence of the omission to provide for an umpire, the court may 
decline to ordei a sale and substitute itself for the arbitiators (/) 

203 When land is paitneiship property, pioperly so called, the 
court will order it to be sold, even though there aie no outstanding 
partnei ship debts (w), but when it is really the subject not of 
partnership, but of pai t ow uership, it is not partnership property (n) 

204 A Hale iindei an oidei of the court will be carued out in 
the inannoi most benehcial to the common interest (o) Such an 
order may be made on motion befoie trial of the action, where the 
paitnership is deal ly dissolved (ji), oi even wheie it is not dissolved 
hilt the 2>oHifcion of the business is daily giowing worse (7) 

The matter is fieqnently lefeiied to a mastei in order that he 
may consider the best course to pursue, and the best way of selling (;) , 
if necessary, a leceivei and manager may be appointed until sale («) , 
and generally the court will mould its order to meet the circum- 
stances of each case ¥01 instance, when one partnei has a greatly 
piepoiiderating inteiest in the concern, libeity may be given to him 


the texi-, tupra The same principles sliould, so far as practicable, guide the 
I>aitners in disposing of the assets out of court With regard to the 
valuation of and mod^o of dealing with unsaleable assets, see p 103, post 

( l ) Downs V Collins (184S), 0 Uaie, 418 

(k) Wtlsoii V Qieenwood (1818), 1 Swan 471 , Collins v Barker, [1893 j 
1 (’ll 578 , Whitmore v Mason (1861), 2 John H 204 

(/) Dinham v Bradfoid (I860), 5 Cli App 619 “It is not the very 
essence and substance of the contract, so that no contract can be made out 
e\< i-ipt through the inocbum of the arbitrators “ (t6Ki , per Lord IIathlrle) , 
L C , at p 523 appioved in Iloidem v TJordem, [VHi)] A C 465, 474 
F ('’ ) but in Cjolhns v Colhns (1858), 26 Beav 306, the court dechned to 
appoint an umpire on the refusal of the valuers of the parties to do so 

(m) if lid \ Milne (1859), 26 Beav 504, and see Be Bourne, Bourne \ 
Bonnie, [1906] 2 (’h 427 As between the real and personal representa 
tncs of deceased paitneis, the pioceeds of sale of partnership land an 
deemed to he personal estate , see p 56, ante 

(w) Stewaidy Blalewnif (1869), 4 Ch App 603, see also p 6, ante In 
such a case a co owner is cntitl^ to paitition, but not to a sale, except 
undei the Paitition Acts, 1868 (31 & 32 Vict c 40), and 1876 (39 & 40 
\ict c 17), see' title Partiiion, Vol XXI , pp S34 et seq 

( 0 ) Taiflory AVate (1888), 39 Cli D 538, Leafy (1851), 1 De G 
M 171 

ip) Ciawshaif v Maule (1818), 1 Swan 495, compaio Broadwood v 
Ooihng (1835), 6 L J (cii ) 96 

(q) Baileif v Foid (1843), 13 Sim 495 

(t) Wilson V Oieenwood, supra, Madgwick v Hftmhle (1843), 6 Beav 
496, 502, Leaf v Coles, svpia, Crawshay y Maule, supra, at p 529, 
compare Blyth y Bh/th (4861*), 4 L T 636 

(«) Waters V Taylot (1813), 2 Ves & B 299 (where the court allowed the 
pat ties to submit pioposuls for the interim management of an opera house) , 
and see title RiSceivebs 
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t) submit proposals for the purchase of the shares of the other 
1 partners (f). 

The court may give liberty to all or of the partners to bid, 
nut m that event the conduct of the sale is not given to those 
\^ho have such liberty , neither may they interfere m anj^ way with 
the sale (a) 

In the absence of fraud, a paitnei who is entiusted with the 
\Mnding up of the partneiship affairs is not solely liable for loss 
losulting from an injudicious sale of the assets (b) 

206 Book debts should be sold with the businebs when it is 
sold as a going concern (c) 

Assets which aie unsaleable must be chaiged m the accounts at 
A valuation (d) 


(ill ) Payment of F onnes 

206 In the absence of contiary agreement, losses, including 
losses of capital, aie pa^vable first out of pioiits, next out of capital, 
and, m case of defacieney, b} the partiieis in the piopoitions in 
which they w^ould be entitled to shaie prohU (e) 

Where partners agiee to tontiibute capital in unequal sbaies but 
to divide tlie piofits equalh, and the assots piove nisiilhciont to 
make good the capital, each paitnei ib tioatod as liable to contiibute 
an equal bliaie of the deliciency, and then the assets are applied in 
pacing to each paitner lateahly what is due to him fioni the film in 
lespect of capital ( / ) 


(iv ) AiipUiatioa of ts Petihia/ 

207 The assets, including contributions, if any, by partners to 
make up losses and deficiencies of capital, are applicable in the 
following manner and older — 

(1) Payment of the liabilities of the fum to iioisotis who aie not 
partneis , 

(2) Kepayment rateably of advances by paitncus to the firm , 

(8) Repayment lateabh of the capital ot the paitii'^rs, 

(I) Sr/era v Syers (1876), 1 App Cas 174, 183 (whore an inquiry waa 
directed what was the value of the interest of the oth(3r partners) 

(a) Wtldx JIfif»ic(1859), 26Beav 504, Deanv (1878), 10 Ch D 

136 

(b) Cragg v Ford (1842), 1 Y & C Oh Cas 280 

(o) Johjisjon \ r9w (1864), 34 Reav 63 , and the title of a periodical 
pubhshe<^(}'’a'»phflaJMiip firm has been held to form pait ol the assets 
which ought to he reahsed, for what it may be woith, on dissolution 
{Bradbun/ v Thckena (1859), 27 Beav 53) 

(d) ^This rule has been applicMi to emoluments from peisonal appoint- 
ine.'^ (Smith v Mulea (1852), 9 Hare, 556), and to an unassignable mail 
'/v^^pehcld by a partner (Ambler v Bolton (1872), L R 14 Eq 427). 

undertaking, which is the ob,ect of the partnership, may be 
(l^jM to be caiiA^a out, and the ultimate account postponed until its 
Completion (McClean\r jCennard(lSl^), 9 Ch App 336) 

(e) Partnership Act, Jggg (53 ^ 54 vict 0 39), s 44 (a) , and see p 64, 

L 

(/) Gamer v y904] 1 Ch 67 This was also the rule before 

1890 {Wood V. 8c€^ ^ APP * Btnmey r Mwtrie (1886), 12 

App Gas 160, P 0 ) As shares m a partnership, see, generally, pp 55 
\$eq anU 
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( 4 ) Distribution of the residne, if any, among the partners in the 
proportion in which profits are divisible ( 9 ). 

208 In the absence of contiary agieement, the amount payable 
by the otbei paitners in respect of the sbaie of a deceased 01 
outgoing partner is a debt from the othei partners accruing at the 
date of death or dissolution, as the case may be (h) 

(v ) Dupoml of Govilwill 

209 The goodwill of the busineBs cairied on by a partnership 
foiins part of the assets to be realised upon distribution (i) 

210 The sale of the goodwill of a business, in the absence of 
ooiiiiary agreement, includes the right to use the name of the 
firm (/».), unless such use is calculated to lead the public to believe 
that the vendor is still canning it on and thus to subject him to 
liability (0 Where, however, goodwill is assigned but the actual 
use of the name is not assigned, the rights arising fiom the assign 


(q) Partnership Act, 1890 (53 & 54 Vict c 39), s 44 (b) , Birmey v 
J/if trie (1886), 12 App Oaa 160, P C 

(h) Partnership Aci, 1890 (53 & 54 Vict o 39), a 43 

(i) Be Davul and Matthews^ [1899] 1 Ch 378, 382 , Jennings v Jennings, 

[1808] I Ch 378, 384 , Uall v Barrows (1863), 4 De G J & Sni 150, 159. 
Johnson v llelleley (1864), 34 Beav 63 (where book debts w^re ordered to 
bo sold with the bu8ine««8, so that the purchaser might secure the 
customers of the old firm) Page v BatUffe (1896), 74 L T 343, Util 
v Feans, [1005] 1 Ch 466 Whether there is any goodwill or 
not seems to bo a pure question of fact, and not of mixed law 
and fact (A C v Boden, [1912] 1KB 539, 559) The grounds 
upon which goodwill ought to be treated and valued as a partnership 
asset are laid down m nedderbuui v Weddetbum (No 4) (1856), 22 
Bcav 84, per Komiily, M K , at i) 104, as follows “ The goodwill of a 
tiade, although inseparable from the business, is an appieciable part of the 
assets of the concern, both in fact and in the estimation of a court of 
equity Accoidiiigly, in reported cases, Loid Eldon held that a share of 
it properly, and as ot nght, belonged to the estate of the deceased partner 
It does not smvive to tlio remaining pai-tners, unless by express agree 
ment , but it may by agieement, as it may be agreed that any particular 
portion of the partnership assets shall so survivo Goodwill manifestly 
forms a portion of the subject matter which produces profits which 
constitutes paitnership property and which is to be divided between the 
surviving partners and the estate of the deceased partner according to the 
terms of the contract, and when that is silent according to their shares in 
the concern There is consideiable difficulty m delfjurur acpurately what 
is included uuder this term * goodwill,’ and it seems lo bS species 
of connection m trade which induces customers to deal w ith a particular 
film It vaiics almost in every case, but it is a matter distinctly 
appreqiable which may be pieserved (at least to some extent) if the 
busiibiss be sold as a going concern, but which is wholly lost if .the 
concein is wound up, its liabilities dischaxged, and ils assets gaf 
distributed I am of opmion then that, both on pn^ " 

authority of decided oases, and on the ordinary rule^* 

1 must, whenever there is a reputation and co^mhle (1843), 6 Bear 
constituting goodwill, treat that as part of the tmie, supra, at p 629 , 

(JL) Banks v Gtbson (1865). 34 Bear 566, 569 
names, see title Trade Marks, Trade Names, aere the court allowed the 

(1) Cha^ensv fsoocson (1887), 57 L,T 177, £ment of an opera house) 

8 Ch, App. 91 ? Burehell v Wtlde, [1900] 1 Ch 
Jarman, [1900] 2 Ch 698 ,.Minpare Lefty v, Wd 
C A 
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nient are qualified by lumtmg the use of the name to which the 
^TOodwiU IS annexed, so as not to impose a personal liabiUty on the 
ctssignors (m) If the goodwill is not sold, each partner may use the 
jiame of the firm, if he does not by doing so hold out the other 
partners as l^ing still partneis with him (») If a partner agrees to 
, etire and his partners buy his share but do not take any express 
assignment of the goodwill, they are not entitled to continiie the use 
i)f his name as part of the style of the fiim(o'), and wheie a 
liusinese is carried on under the name, solely or with any addition, 
of an outgoing partner who is still living and not bankrupt, a 
ptirohasei of the business including the goodwill is not entitled to 
use the name of the outgoing partner in such a way as to suggest 
that he is still connected with the business (p), unless the right to 
use the firm name is expressly assigned (q) 

211 The vendor of the goodw'ill of a business is not, in the ihgiiisor 
absence of contiaiy agreement or fraudulent breach of faith, 
piecluded from carrying on a similar business in his own name (a), 

01 fiom announcing that fact by geneial public advei tising (t) 

He may deal with cuatomeis of the old iiitnfi), but bo must 
not, directly or mdnectlv, canvass oi solicit the customeis of the 
old firm, eitlioi personally by pin ate circulars or by public 
advertisements of such a nature as to be, m effect, appeals to old 
customers (J) 

Though the vendor may cairy on a siniilai business, ho must lusinction* 
not do so in the name of the old him, and must not lopicsent 
1)18 business as the same busmess oi as a continuation of the g(Kx'iwlll 
business the goodwill of which has boon sold(r), noi may he issue 
cnculais which suggest that he is still caiiying it oa{J) This 
lule 18 founded on the piuiciple that a vendoi must not deiogate 
from Ins own giant (7) It therefoie binds the persons who, as 
\endois, obtain the benefit of the consideration for the goodwill, 
but it does not bind persons who aie not beneficially iiitciested in 


wisAmw 

Atp 

Burinew, 


(m) Townsend v Jarman , [1900] 2 Ch 698, 706 

(n) Burchell v Wilde, [1900] 1 Ch 561, 0 A , 8ce p ) , ante 

( 0 ) Gmy V Smith (ISH9), 43 Ch D 208, 0 A , and bee Jennings v 
Jennings, [1898] iCh 378, 384, 388 , Bosherv 1 oung (1901), 17 T L R 347 

(р) Scott V Howland (1872), 26 L T 391 

(g) Townsend v Jarman, supra, at p 705 

<o) Shaokle v Baker (1808), 14 Ves 468, UamisonY Oaidner (1817) t 
2Madd 198,221 

(b) Zaloucherey Dawson (1872), L R 13 Eq 322, approved of and 
adopted m Trego v Hunt, [1896] A C 7 

(с) Leggott v Barrett (1880), 16 Ch D 300, 310, 313, 316, C A , ovei- 
ruling on this point Qinesi v Cooper db Co (1880), 14 Ch 1) 696 

(d) Labouchere v Da/wson, supra , Curl Brothers, Ltd v Webster, [1904] 
1 Ch 685 (further extending the rule in Trego v Hunt, supra) 

* (e) Churtan v Douglas (1859), John 174, 196, 198 , (Jrulwell v Lye 
(1810), 17 Ves 336, Uookmm v Pottage (1872), 8 Ch App 91 
' (/) Vwnon V Hallam (1886), 34 Ch D 748. 762 

(g) A Bide of the goodwill of a business may include the benefit of a 
I covenant precluding competition by persons er^loyed by the \endor in 
^such business {Jaoooy v Whitmore (1883), 49 L 336, C A , Automobile 
OofTMae Builders, Ltd v iSaypr (1909), 10! 1 / T 419, Townsend v Jarman, 
eu/pm^ per Fj^kwell, L J , at p 704) , and, as to covenants in restraint 
see, generally, title Trade and Trade Ueioks 
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such consideiation, for example, a bankrupt whose share in the 
goodwill IS sold by his tiustee in bankiuptcy (/<), or a partner who 
has been expelled under a provision in the articles (t), or a receiver 
who has carried on a business for the benefit of other persons 
under an oider of the couitO) 

The same rule applies ivhere the goodwill becomes, on dissolution, 
the properuv of one of the partners, either by purchase in the 
ordinary way or pursuant to a provision m the articles (A,) 

212 An agieement that on dissolution the partnership assets 
shall be taken by one paitiier includes good^^lIl, and it must be 
valued on the footing that the outgoing paitnei is entitled to carry 
on a similar business ( 1 ) 

213 On a sale by the court in a paitneiship action it is usual 
and proper to state in the paiticulais or conditions of sale that the 
\endor8 are to be at liberty to cany on a similar business (m) It 
follows that the value of the goodwill, as an asset to be disposed of, 
IS enhanced if the outgoing paitners are bound bj contiact not to 
carrj on a similai business, and it is a question of construction, 
usually arising on the articles, whethoi or not they are so bound (/?) 
A vendoi of the goodwill, whether a partner or not, may of course 
preclude himself by contiact from using the name of the firm (o) 

214 On the sale of a paitneiship business the goodwill (p) and 

(h) WalLfrv Motiram {1S81). 19 Ch D 365,364,0 A 

(i) iJawbon y (1882), 22 Ch D 604,609,611,0 A 

()) lie Irish, Insh v Irish (1888), 40 Ch D 49 

(A) Jennings y [1898] 1 Ch 378, Treqo y Hunt, [1896] A C 

7, o\oiruhrig Peaison v Pearson (1884), 27 Ch 1) 146, C A , compare 
(hllinqham v Baldow, [1900] 2 Ch 242 (where a provision m articles that 
an outgoing paitnor might set up a similar business m the neighbourhood 
was lield to bo ineiely dcclaratoiy, and not to authorise sohcitatiou of old 
tustomers) I’or doHnitions of goodwill, see Trego v Hunt, supia, per 
Loid HmsciiLLL, at p 17, and Churion v Douglas (1869), John 174, 188 
Lord Lldon’s definition of goodwill in Cruitwell y Lye (1810), 17 Ves 
335, at p 346, as * nothing more than the probabihty that the old 
oiistomeis will resoit to the old place” must now bo regarded as 
iiudoqtiato, see Trego v Hunt, supra, at pp 17, 27 

(Z) keynolds y Bullock (1878), 26 W R 678, HaU v Barrows (1863), 
4 De G J Sm 160 But goodwill is not included lu a valuation of the 
property andeflectsot the business (Chapman v Hayman (18$5), 1 T L R 
397) 

(m) Johnson y (1864), 34 Beav 63 For the decree m CooAs v 

Colhngridge (1823), Jac 607, m which the pnnciples applicable to the 
valuation of goodwill as an asset on the safe of a partnership busmess 
were laid down by Lord Eldon, L C , see 27 Beav 466, n 

(n) Coopery (1784), 3 Doug (k b)413,S C , suh nom Cooper 

V Wathngton, 2 Chit 461, Kennedy y (1817), 3 Mer 441, 466 

(o) Pomeroy (Mrs), Ltd v Scal^ (1906), 23 T L R 170 Whether a 
peisou selling a share in a business under a power of attorney is authorised 
to bind his principal not to carry on a oompetmg busmess was disoussed, 
but not decided, m Etiwksleq y Ouiram, [1892] 3 Ch 359, 376, 378, 381, 
C A A covenant, unlimited as regards space, not to carry on business 
in a spemfled name is not void as being m restramt of traae (Vomon v 
HaUam (1886), 34 Ch D 748, 751), see title Tbadb and Trade Unions 

(p) iShtpwnghty CkmenU (1871), 19 W R 699; Kingston^ Miller dtOOf 
Ltd T Thotnas Kingston dh Co , lAd , [1912] 1 Ch 676 
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trade marks used in connection with the basiness (a) pass without 
I mpress mention 

215. Although upon the consti action of paiticular articles, where 
H geneial account and valuation is to be taken on the death of a 
paitner, it may be that the goodwill should be included (f>), the 
\.ilae of the goodwill should not, in the absence of contrary agree- 
ment, be included m the periodical balance sheets of a ^aitnership 
Inin , and, therefore, uhere the value of a deceased |iartnei s share 
IS, by agreement, governed by such balance sheet, his estate is not 
entitled to treat the goodwill as an asset (i) 

Wheie a surviving paitner sells tho paitneiship business, the estate 
of his deceased partner is entitled to a shaie of the pin chase-money 
lepresenting the value, if any, of the goodwill, but, having regard 
to the lights of the suivnving partners to carry on a similai business, 
such value may be infinitesimal (d) 

216 Articles of paitneiship may of course contain such 
provisions as entitle wuMVing partners to letain the lienefit of 
the goodwill, subject to pannent of a share of profits to tho estate 
of the deceased paitner It is a question of consti notion in enih 
uise whether the piovisions in the articles have that effect oi iiot(o), 
and the court will give effect to a provision in paitueiship articles 
that goodwill shall not he valued on the assets being taken over by 
a surviving paitner {j) 
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Part VII. — Limited Partnerships. 

Secp 1 — Di’fimtuma and Constitution 

217 The foiiTiation of limited paitnei ships is authoiised by statuioiy 
tlie Limited Paitneiships Act, 1907 (f/) (in this part of tho tiLlo ^r^-uion 
fiequently leferred to as ** the Act*') 


(а) Shipwright v Clements (1871), 19 W R 699, Hull v Barrows 
(1863), 4 De G J & Sm 160, compaiQ Benhow v Low, Low v Benhow 
(1881), 44 L T 875 

(б) WafU V Jenkins (1860), 2 Giff 609 

(c) Uuniei V Dowling [1895] 2 (/h 223, Scott v Scott (1904), 89 L T 

682, foil 1 wing V GUidUotie U) Vh D 626, G A 

(d) Smith V Everett (1859), 27 Bcav 44C , coinparo Mclleish y Keen 
^1859), 27 Beav 236 It was at one time considered that, on the death of 
a partner, the goodwill belonged exclusively to the surviving partrieia 
(flammmd v Douglas (1800), 5 Ves 639 , Lewis v Langdon (1835), 7 Sim 
i2l), but it IS now settled that it forms part of the assets of tho hrm m 
nhioh the estate of tho deceased partner is entitled to share, and, m the 
absence of contrary agreement, they are entitled to have it sold with the 
other assets [Be David and Matthews, [1899] 1 Ch 378, 382, see note (i), 
p 104, anfe) 

(c) Smith Y Nelson (1906), 92 L T 313 

{/) Hordern y Hordern, [1910] A C 465, P C 

Ig) 7 Edw 7, c 24, as 2, 4 The Act, which came into operation on 
the lat January, 1908, for the first time renders it possible for a person 
to become an actual partner in a Bntish mercantile firm, upon the terms 
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218 A UmiLed paitnership muBt not coDBist, if carrying on a 
banking buBinesB, of more than ten partners, and if carrying on wiy 
other businefifl, of more than twenty {h\ of whom one at least is a 
general partner and one at least is a limited partner (t) 

219 A limited parlnei is one who contributes a stated amount 
>f capital oi'pioperty, and who la not liable foi the film’s debts 
beyond that amount (/^), unlebs ho acts in such a waj as to deprive 
himself of the piiviloges of a IirnitoJ partnei (/) A corporation 
may lie a limited jiartnei (m) 

220 A general partner is any paitnei othei than a limited 
paitnei(//) Gciieial partnei & are liable for all the firm’s obliga- 
tions {(>) They are, in efiect, managing paitneis and, if the film 
IS wound np by the coint, they aie, subject to ceit.iin modifications, 
in ilio same position as diioctors of a compaiu (p) 

221 Under the Act (7) *'fiim/’ ''fiimname,” and business” 
have the same meanings as 111 the Paitueisliip Act, 18 S 0 (/) 


that hia liability to the ci editors of the firm shall be strictly limited, like 
that of a shaielioldei 111 a limited company, to a fixed amount, represent 
ing the capital invested by him in tfie business lie is in the position of a 
sleeping paitnei with limited liability It was at one time and m some 
quaitcrs anticipated that something of the same kind had been effected by 
tiie Partnership Law Amendment Act, 1865 (28 & 29 Vict c 86), commonly 
call<d “ Bovilra Act,'* the mam provisions of which ore now incorporated 
in the Partnership Act, 1890 (63 & 54 Vict c 39). ss 2, 3, by which the 
earlier Act was repealed (see pp S ciseq ^ ante) But it was soon estab- 
lished by the decinioiis of the court that the tiist four sections of Bovill's 
Act were merely dcclaiatorv of the then existing law, and the investor 
under that Act found himself m a somewhat anoznalouB position If his 
agreement was skilfully framed he was not a partner, but a creditor, 
pieeluded from piovuig in competition with other creditors of the firm, 
unless he took the wise precaution of obtaming some security for his loan, 
while if Ills ag] cement liad been framed by an unskilful or careless prac- 
titioner w ho endeavoured to secure for him the rights of a partner, he might 
casWy bo saddled with the unlimited liabibties incurred by an ordinary 
acting or sleeping partner see pp 24, 34. ante 

{h) Limited Partnerships Act, 1907 (7 Edw 7, c 24), s 4(2) A partner- 
ship eonsistiug of more than the prescribed number (see p 16 ante) cannot 
be registeied as a limited partnership it must be incorporated as a 
limited company under the Companies (Consolidation) Act, 1908 (8 Edw 7, 
0 69), unless it is foimed pursuant to some other Act, or to letters patent, 
or IS engaged in working mines in the Stannanes , see ibid , s 1 , title 
Companies, Vol V , p 44 

(t) Limited Partnerships Act, 1907 (7 Edw 7, 0 24), s 4 (2) For forms 
0 ! hnuted partnership deed, see Encyclopaedia of Forms and Precedents, 
Vol XM , pp 464, 460 

{k) Liniited Partnerships Act, 1907 (7 Edw 7, c 24), s 4 (2) 

(1) See p 110, poBi , and see Limitea Partnerships Act, 1907 (7 Edw 7, 
• 24). ss 4 (3), 6 
(«l) lh\d ,8 4 (4) 

<») Ihid , B 3 
( 0 ) Ibtd , s 4 (2) 
ip) See p Hi post 

{^) Linuted Partnerships Act, 1907 (7 Edw, 7, e 24)^ s 3 
(r) 63 & 64 Viet c 39, as 4, 46 ; see pp 4, 5, ante 
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Sect, 2 — Registration 
Sub-Sect 1 — EffeU of Non r<</w^a/io» 

222 * If a limited partnership is not registered with the Regishar 
ot Joint Stock Companies (s) it is tieated as a general paitner- 
^hip , and the limited partners are then under the sam^ liabilities 
as geneial paitneis (/) Moi'eovei, each general pai tner is liable to 
a line of £1 per day during default in legistration (u) 

Sub*Sfci 2 —ParlicuJars lleqnved to l>e Reqislrred 

223 On the formation of a limited partnership the following 
particulais must be legisteied. namely, the him name, the geneial 
natuie of the business, the piincipal business place, the full name 
of each partnei, the date of commencement and teim of the partner- 
hliip, a statement that it is limited, the desciiptLon of each limited 
partner as such, and the amount contributed by him, and whethei 
in cash or how othei wise These particulars are to be contained 
m a statement signed by all the partners and sent by post oi 
delivered to the legihtrai (t) 

224 If any change is made m the fiiin name, the general nature, 
01 principal place, of the business, the term or chaiactoi of the 
paitnership, thepaitneisoi the name otany paituer, the sum contii- 
hiitod by any limited paitnei, oi the liability of a pntnoi by reason 
(d his becoming a limited pailnei instead of a geneial paitner, or 
\\(e a notice specifying such change, signed by the in m, must 
])0 sent by post oi delivered to the registiar willuri seven days foi 
iigistration (a) 

225 Notice of any transaction by winch a geneial paitner 
becomes a limited paitner, or of any assignment of a Jiimted 
paitner’s share, must be adveitised in the London, Ldinlntn/h, oi 
Duhhn Gazette, according as the limited paitneiship is legisteied in 
liiigland, Scotland, or Iielaiid(/>) 

■ 

Sul-Slct —Pi 01 ' ^9 tons Relatimj to IlpqiHtrattoa 

226 The Ilegistiar of Joint Stock Companies is the registrar 
undei the Act (c) 


(8) Limited Partnerships Act, 1907 (7 Fdw 7, o 24), s 15, see title 
( OMPA^nis, Vol V , p 37 

(f) Limited Partnerships Act, 1907 (7 Edw 7, c, 24), » 5 As to such 
liabilities, see pp 34 ef seq , ante 
(u) Limited Paitnersliips Act, 1907 (7 Edw 7, c 24), s 9 (2) 

(ti) Ibid , B 8 For form of application for registration containing the 
prescribed statement, see Encyclopiedia ot Forms and Precedents, Vol 
-XVI, p 467 

(a) Limited Partnerships Act, 1907 (7 Edw 7, c 24), s 9 For form of 
notice, see Encyclopsedia of Forms and Pieeedents, Vol, XVI , p 470 

(b) Limited FaTtnershix>s Act, 1907 (7 Edw 7, c 24), s 10 

(c) Ibid ,6 15 The several offices for (he registration of such com 
panies in London, Edinburgh, and Dublin are the offices for the registrar 
tion of hmited partnerships carrying on business within Uiose parts of the 
United Kingdom in which they are respectively situated {tbul ) 
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Liabilities 


He muet keep a legister and ludex of all registered limited 
partnerships and statements in relation tbeieto(d) 

Every such statement is to be filed m the registry, and a certifi- 
cate of registration is to be sent by post to the registenug firm(<') 
Such certificate, or a copy, certified by the regibtiai or assistant 
registrar, of anv registeied statement, is evidence in all ci\il and 
criminal piocci)(iingH(/) 

Any persoli may inspect the register and obtain a ceitified copy 
of, or extract from, any registered statement upon payment of the 
prescribed foes (<j) 

A person who knowingly makes, signs, sends, or delivers a false 
statement for registiation is liable to imprisonment with hard 
laboiii for a maximum term of two years (/<) 

Seoi 3 — ModilKutums of Geneial Law of Pai Incishtp 
Snii-.SLor 1 ~ln Omcral 

227 Tlie ruloa of law and equity lelating to paitnership, as 
consolidated and amended bj the Pditnei ship Act, 1890 (?), a[iply 
to limited i»aitneihliip4 with the raodilications enacted by the 
Limited PartncLships Act, 1907 (A) In addition to the provisions in 
relation to legistration already mentioned (/), those moditications 
relate to the matioifa dealt with in the following sub-sections (la) 

Si » SJ(] 2 — /W(7« (i7i(l futbihiiCH oj a J tiinfeil Ikniner 

228 A limited pai tnci may inspect the fii m’s books and examine 
into the slate and pio^^pects of the business personally or by liis 
agent, and may advise with the other paitneis thoieon(w), but he 
must not take any otlioi pait in tlie management of the business, 
and he cannot hind the liini (a), nor may he wnthdiaw any pait 
of his oniHtal (u) 

So long as lie complies with these piovisions a hunted paitner 
is only liable foi the Ihm’s debts and obligations to the extent of 
his cai)ital(;)) 11 he withdraws an} pait ot such capital he is 
liable to the extent of the amount so withdiawn {q\ and, if he takes 


(d) Lmukd Parliiersbipa Act, 1907 (7 Edw 7, c 24), 8 14 

(e) Ibid , s Id 

(f) Ibid ,8 IG (2) Foi foiiii (jf certificate, see Encyclopsedia of Forms 
and Piecodents, Vol XVf , p 4b9 

(</) For inspection, not ci<. ceding , for ceitihcate of registration, not 
exceeding 2^ , lor cntiiied oopioF, not exceeding 6d per folio or (in 
Scotland) per sbeet of 200 words (Limited Paitnersbips Act, 1907 (7 Edw 7, 
0 24). « 16(1)) 

(A) lbid,s 12 

(f) /)3 Sl 54 Viot c 39 see pp 3 et sea , ante 

\k) 7 Edw 7, c 24 8 7 

(l) See p 109, ante 

(m) See the text, in//a, and p 

(n) Limited Paitnciships^Act, 1907 (7 Edw 7, c 24), s C (1) 

(o) lh%d ,8 4 (3) 

(p) iM,8 4(2) 
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part in the management for any period, he le liable as a general 
partner for all debts and obligations incurred during such period (f ) 

SuB-Stcr 3 — Death f Ban/ nqttry, or Lunauf of a L%m%ttd Partner 

229 A limited partneiship is not dissolved by the bankruptcy 
01 death of a limited partner («) His capital vests in his trustee 
in bankruptcy or his legal personal lepresentativ^, ^bo has, 
apparentl;y, rights similar to those of an assignee of a share in an 
ordinal y partnership {t) 

If a limited partnei becomes a lunatic, that event does not ?/)«o 
lacto dissolve the partneihhip, but, it his share cannot otherwise be 
ascei tamed or leahsed, the coiut may dissohe the partnership («) 

Sub-Sect 4 — Oth^r AfodifiLatimis 

230 When diffeieiicos anse about oidinaiy matteis of business, 
the decision rests with a nuijoiityof the general partners (r/) instead 
of a majority of all the partnei s, as in the case of an ordinaiy 
partneiship ( 6 ) The geneial partners may admit new paitners 
without the consent of a limited paitner(r), although in the case 
of an ordinary paitnership the consent of all the partnei s is 
required (d) 

231 A person to whom a limited partnei assigns his sliaie witli 
the consent of the geneial piitnorH stands, in one important lespect, 
m a diflfeient position fiom the assignee of a share in an oidinary 
partnership (<») He becomes a limited paitnoi, and has ail the 
rights pieviously belonging to the assignor (/) 

It the share of a limiLed partner becomes chaiged to secuie his 
separate debt this does not, as in the case of an oidinary partner- 
ship ((;), entitle the othei partnei s to dissolve the partnership (/t) 

232 A limited partner is piecliided from exercising the usual 
right of a paitner in an ordinary partnership of dissolving the 
partnership by notice (i) 


(r) Limited Paitneiships Act, 1907 (7 Edw 7, o Zi), b 6(1), nee 
Lindley, Law of I’aitnership, 8th ed , pp 90*1, 904 (whcjc the effect of au 
agreeuieiit as to tlie terms on winch a partner may retiie, or ob to the 
rights of the trustee or executors of a bankrupt or deceased partner, are 
discussed) , see also title Companies, Vol V , p 75 

(«) Limited Partnerships Act, 1907 (7 Edw 7,*c 24), s 6 (2) , compare 
titles Bankruptcy and Insolvfnct, Vol II , p 161 . Executors and 
Administrators, Vol XIV , p 221 , Lunatics and Persons of 
Unsound Mind, Vol XIX , pp 442, 443 , p 87, ante 
{i) See pp 51, 67, ante 

(a) Limited Partnerships Act, 1907 (7 Edw 7, o 24), s 6 (6) (a) 

{b) Partnership Act, 1890 (63 6c 54 Vict c 39), s 24 (8) , see p 49, a/nte, 
(c) Limited Partnerships Act, 1907 (7 Edw 7, o 24), a 6 (6) (d) 

{d) Partnership Act, 1890 (53 & 64 Viet c 39), s 24 (7) , see p 60, 
ante 

(s) Partnership Act, 1890 (53 6c 64 Vict c 39), s 31 , see p 67, a^nte, 

(/) Limited Partnerships Act, 1907 (7 Edw 7, c 24), 8 6 (6) (b) 

(o) Partnership Act, 1890 (63 6c 54 Vict o 30), s, 33 (2), compare 
, B 23 (2) . see pp 59, 87, ante 

[h) Limited Partnerships Act, 1907 (7 Edw 7, o 24), s 6 (6) (c) 

{%) Ibid , 8 6 (6) (e) , compare Partnership Act, 1890 (63 6c 54 Viot. c 39h 
ss 26, 32 (o) , see p 85, arUe 
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SuB-SbCf 5— Winding up on Diaaolution, 

233 Unless the comt otherwise orders (k), the affairs of a limited 
partnoiship ate, on dissolution, to be wound up by the general 
partners (Z) In so doing they must, subject to the provisions 
of the Act (m), be guided by the rules applicable to the winding 
up of an ouiiuaiy paitnership, treating the limited partners as 
sleeping jtai tii oi s («) 

Slii-StCT 6 — lUnchng vp hy the Court 
(i ) In Central 

234 A limited paitneiship, registered under the Act (m), may 
be wound up by the court as an unregistered company under the 
Coiupaiiieh (Consolidation) Act, 1908 (o) Such windmg up is 
governed bj tho j^rovisions of that Act( 2 )) and of the Companies 
(Winding-up) Kules, 1909, relating to the winding up of registered 
companies (^/i with ceitam exceptions and additions applicable to 
iiniegistered companies gcneially (?), and, with certain modifications 
applicable, to linutod paitneiships only (a) 

Ttio winding up of companies by the court generally is dealt with 
elsewhere (M, and it is therefore only necessary to point out in what 
icspectb tlio piactice, procedure and principles adopted and acted 


(/. ) Sue p 114, pokt 

{1) r imitud Paitneiships Act, 1907 (7 Edw 7, c 24), s 6 (3) For form 
of ( 1 ( 0(1 ot dihisoluiion, see Encyclopiedia of Forms and Precedents, 
Vol XVI, p 105 

(m) liiinitcd Partnerships Act, 1907 (7 Edw 7, c 24) 

(7i) Seep J01,an/« This follows from the Limited Partnerships Act, 
1907 (7 Edw 7,0 24), s 7, which, in effect, rendeis the provisions governing 
an oidiujry paitnership applicable to a hmited partnership in cases not 
spooiaUv piovided for by the Act The winding up by the general partners 
tJuneforo, not a voluntary winding up within the meaning of the Com- 
jianies (CouBoIidation) Act, 1908 (8 Edw 7, c 69), and there can be no 
w Hiding lip subject to the supei vision of the court , see tbid , s 268 (1) (u ) , 
title Companies, Vol V,p 648, and p 113, 

( 0 ) 8 I dw 7, c 69, 8 267 
(p) Ihid , 8 268 
Iq) Ibid , b 273 

(r) The exceptions and additions are oontamed m the Companies (Con- 
solidation) Act, 1908 (8 Edw 7, o 69), s 268 , see title Companies, Vol V , 
pp 647 ei seq 

(a) The modifications applicable to the winding np of a limited partner- 
ship, other than those applicable to other unregistered companies, are 
contained in the Limited Paituerships (Winding up) Rules, 1909 (Stat 
K 0 , 1909, p 608), which came into operation on the Ist April, 1909 , 
see Companies (Consolidation) Act, 1908 (8 Edw 7, o 69), s 268 (1) (vu ) , 
title Oo^ANiES, Vol V , p 647, note (u) The concurrence of the President 
of the Board of Trade is required m any rules modifying the provisions 
of the Companies ((Vmsolidation) Act, 1908 (8 Edw 7, o 69), as applicable 
to the winding up of limited ptirtuerships, and the Board has we same 
powers with regaid to the appointment, removal, and salaries of officers, 
surveiUanoe of liquidators, and duties, as in rdaUon to the winding up of 
companiea; see title Compamj-s, Vol V,pp 434--437 

(d) As M^ds icgietered companies, see title Companies, Vol V, 
pp 391 0 t iefiu and as regards unregistered companies, see tbid, 
pp 647 ef seg, , 
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apon generally do not apply to the winding up ol a limited partner* 
ship Mid what additional or sabstituted piovisions are applicable (c). 

A limited partnership, being for this purpose an nnicgisteied 
company, cannot be wound up volnntaiily or subject to ^he Bujiei- 
vision of the court (d) 

(u ) Definittcru 

235 In the application of the Companies (Consolidation) Act, 
1908 (e), and the Companies (Wnidiug-up) Rules, 1909, and the 
foims thereby prescribed, to the winding up of a limited paitnei- 
bhip, the words " limited partnership ” are substituted for “ com- 
pany,” the wolds “ general pai tnei ” for “director,” “seciekry” 
and “secretary oi chief ofhcer,” the words “managoi, eleik oi 
seivant” for “oflicer,” the void “partnei” for “member” and 
“ shareholder,” and the words “ principal place of business as legis* 
tered ’ for “ registered othce,” except where the context or subject- 
matter otherwise requires (f), and except for the pin poses of the 
Companies (Consolidation) Act, 1908 (c), s 2(58, wheie “member” 
means onl}' a “ goneial jiartner ” and “ principal place of business *' 
means “ piincipal place of business as registeied ’('/) 
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(ill) Jill i tint urn 

236 The High Couit oi Justice (/M ib the only court which han .imiwlicivon 
juiisdictioii to make an order for winding up a limiled partnoi- ^oui 

bhip legihtertd m England («), but the judge making buch order 
may, then or afterwards, direct tliat the landing up of any liniitod 
juitnership whose registered place of husmosH is bituated i\jthin 
the jurisdiction (4) of the Chancery Coiiit of either of the Counties 


(r) The questions dealt with in this section aie in the mam arranged id 
the saine oider as the similar quostioiiH lu title Companies, Vol V , pp 39f 
et bcq , but in a few cases, e g , the right to inspect the file of proceedings 
(see p 116, post), and the powers of the Boaid of Trad* (see note («), 
p 112, ante), it has been thought more convenient to adopt a slightly 
different arrangement 

{d) Companies (Consolidation) Act, 1908 (8 Edw 7, e 69), s 207 ’it 
would seem to follow that the Official Receiver cannot present a petition 
for the winding up of a limited partnership under ibid ,8 137 (2) , see title 
Companies, Vol V , pp 403, 648, and see note (n), p 112, ante 
(e) 8 Edw 7. c 69 

(/) Limited Partnerships (Wuiding-up) Rules, 1909, i 1 In Ireland, 
no rules have been framed under the Limited Partnerships Act, 1907 
(7 Edw 7, c 24), but a limited partnership in Ireland can b( wound up 
under the Companies (Consolidation) Act, 1908 (8 Edw 7, c 69), and 
Rules made thereunder m 1910 (Jie Eodger and the Limited Partnerships 
Act, 1907 (1911), unreportod) 
iq) Limited Partnerships (Winding up) Rules, 1909, r 6 
(k) This jurisdiction has not been specially assigned to any particular 
judge under the Companies (Consolidation) Act, 1908 (8 Edw 7, s 69), 
8 but petitions have been heard and disposed of by the judges of the 
Chancery Livision, who have jiinsd^ction to wind up companies {Me Hughes 
dt Co, [1911] 1 Ch 342) . and see title Coukts, Vol IX , p 61 
(i) The Companies (Consolidation) Act, 1908 (8 Edw 7, c 69), s HI, 
does not apply , it is excluded by the Limited Partnerships (Winding up) 
Rules, 1909, r 7 

[k) See also Companies (ConMihdjijion) Act, 1908 (8 Edw 7, c 69), 
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Palatine of Lancaster or Durham, or of any county court 
having jurisdiction to wind up a compan 3 % shall proceed m such 
court (/) 

(iv ) Oio tnda for WindtrKj uji 

237 A limited partnership may be wound up upon the same 
grounds as An unregistered company, namely, whenever it has 
been dissolved, oi has ceased to ( arry on business, oi is unable to pay 
its debts, or the couit is of opinion that it is just and equitable for 
it to be wound up (m) If it cairies on business as an assurance 
conijiany, failure on its pait to comply with certain statutory 
lequiiements atlords an additional ground for winding iip(n) 

238 When fail me to comply with a demand foi j)avment of a 
debt of 1‘50 oi upwards is relied upon as evidence of inability to pay 
debts, the demand must have been seived at the principal place of 
business as registeied, by deliveiing it to one of the general partners 
01 to some peison having, at the time of seivice, the control oi 
management of the business there, unless the couit otheiwise 
01 dei8(o) 

239 In deciding whether it is just and equitable to wind up a 
hunted partnership the couit will piobablyhave legard rather to the 
princijiles upon winch ordinary partnerships are ordered to be 
dissolved tlian those upon which limited companies are ordered to 
he wound up (p) Where a limited jiartneiship is being earned 
on at a loss, and the geneial partner, having made several diaw- 
ings on account of piolits, refuses without any sufiicient reason to 
sign the annual geneial account under wdnch drawings in excess of 
profits would be ropajabic, and otheiwise acts in a way calculated 


8 268 (1) (i ), as modified by the Limited Partnerships (Winding up) 
Rules, 1909, rr I, 6 , title Companies, VoI V , pp 391, 650 This 
diicction does not appear to be a transfer witlim the Companies (Con- 
Bolidatiou) Act, 1908 (8 £dw 7, c 69), s 133 , see title Companies, 
Vol«V, pn 641, 642 There is no express statutory pi ovision nor lule 
enablmg the proceedings to be sent back to the High Court Ihey are to 
“ pioceed ’* in the infcnor court (Limited Partnerships (Winaing up) 
Rules, 1909, r 7), but any decision of such court is subject to the ordinary 
right of appeal m tlie case of a palatine court to the Court of Appeal, and 
m the ease of a county court to the High Court, see title Co urts,Vu1 IX , 
pp 69, 62, 63 

(Z) Such court has all the powers of the High Court m relation to 
8U^ winding up (Limited Partnerships (Winding up) Rules* 1909, r 7) 
As to Buoh courts, see titles Count r Courts, Vol VIII , pp 406 etaeq , 
'Courts, Vol IX , pp 120 et seq 

(m) Conipauies (Consolidation) Act, 1908 (8 Edw 7, o 69), s 268 , and 
see title Companies, Vol V , pp 660, 661 

(n) Assurance Companies Act, 1909 (9 Edw 7, o 49), s 23 , and 
see uMd, s 16, see title Companies, Vol V, pp 636 H seq The 
Compaities (Cousohdation) Act, 1908 (8 Edw 7, c 69), s 137 (2), is not 
expressiT excluded, but it is mapphcablo, because a limited partnership 
cannot be wound up voluntarily or subject to supervision withm the 
meaning of that Act • see note (n), p 112, ante 

(o) liinuted Partnerships (Wmdmg-up) Rules, 1909, r 11, and see 
note (i), p, 42, aiUe 

(p) Limited Partnerships 4907 (7 Edw 7, o 24), s 7 
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prejudiciallj to affect the carrying on of the business, a winding*ap 8 

Older may be made as being just and equitable ( 9 ). Ko^Hfloa- 

tioasof 

tv ) Praciue Genera} 

240 A petition ma> be presented by any general partner or, in pJtnwi^Pa 
the name of the firm, by all the geneial partners (;) Creditois — 
and oontnbutorieB (s) maj also petition either togethei or sepa- 
lately ( 0 > but ceitam slatutoiy restiictions imposed in the case of 
petitions by contributories of companies do not apply (s) , 


241 A petition for winding up must be presented to the High 
Court of J ustice (a), and should be in the prescribed form as neaily as 
circumstances admit ( 6 ) It must be dated (c), and, if presented in 
the film name, must be signed by all the geneial paitneis (d) 

A petition, unless piesented m the name of the iiira by all the 
geneial partners jointly, if theie aie moie than one, must bo seived 
upon the limited paitneisbip at its principal place of business 
as registered, by deliveiing it to one of the general partneis 
there, oi to some person huMng at the tune of seivico tlie control 
or management of the paitneisliip business there, unless the coiiit 
or a judge shall otliorwise direct, and a petition piesented in the 
name of the fiim by all tlie general paitneis jointly, if theie are 
more than one, oi piesented byanj general partner, must be served 
on each of the liiiuted paitneis peisoiially, nnloss the court or a 
judge shall otherwise direct (c) 

No expiess provision is made foi the service of a petition 
presented by a creditor or a liinitod paitiiei, but the lules contain 
a general provision that (weiy notice and other document lecpiued 
to be served upon the limited partnership for the seivice of which 
no special mode is piesciibed may be served by post or by leaving 
it at the piincipal place of business of the hunted paitnership as 
registered, in an envelope addressed to the limited paitnership 
in the firm name as registered, and this provision probably 
applies ( / ) 
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and form of 
pclition 


Servu e of 
potition 


{q) Be Uiighee <& Co , [1911] 1 Ch 342 • 

(r) Limited Partnerships (Winding up) Rules, 1909, r 11 
(p) See Companies (Consolidation) Act, 1908 (8 Edw 7, c 69), e 137 
(1) (a), (b), (3) . title COMPAMtS, Vol V , pp 401, 402 

(/) Limited Partnerships (Winding un) Rules, 1909, r 8 The word 
“contributory” is not expressly defined, but the joint effect of the Com- 
panies (Consolidation) Act, 1908 (8 Ldw 7,c 69), s 124, and the Limited 
Partneislups (Winding-up) Kuhs, 1909, rr 1, 3, i« that every partner is 
for this purpose a contnbutoiy A limited partner may, therefore, 
present a petition (Be Htighea db Co , eupra , see title Companies, Vol V , 
p 398) 

(a) Limited Partnerships (Winding up) Rules, 1909, r 8 

(b) Ibid , rr 9, 10 These rules exclude the Companies (Winding-up) 
Rules, 1909, rr 11, 25, 28 (Stat R & O, 1909, p 61), and R S C 
(Ireland), 1906, Ord 74, rr 1, 3, and prescribe the form of petition and 
the form of title for all proceedings m the wmduig up 

(0 Limited Partnerships (Whnding-up) Rules, 1909, r 10 

(d) Ibtd , r 9 

(e) Ibid , r 11 , and see note (<), p 42, emte 

if) Limited Partnerships (Winding up) Rules, 1909, r 11 Hut jn such 
a case it may be advisable to obtain the direction of the couit 
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242 The pi ©visions of the Companies (Windmg-up) Boles 
1909, witli leference to the distinctive number of the petition and 
othei proceedings in the winding up, the presentation, filing, 
advertisement, and veiilication of the petition, and the attendance 
to satisfy the legistiar that the lules have been complied with by 
the petitioner, aie .ipplicablo, and must be complied with((/) 

243 The petition and othei documents in the winding iip are 
plai ed 111 a continuous file, which is kept at the registrar’s office, 
and not in tho Cential Office of the High Court of Justice (/i) 

Each general or limited paitner is entitled free of charge to 
inspect the lile of proceedings and to take copies or extiaetB(i) 
lie may also be fuinished with copies or extiacts at the piescribed 
lato of payment (/i) 

244 'J’he practue with legard to notice of intention to appear 
at the hearing, adjournment of the petition, substilution of a 
petitioner, tho wishes of creditors and contiibutories, notice to, and 
the taking of possession by, the official iocei\er, and the completion, 
foim, and gazetting of the windmg-up older, is governed by the 
rules applicable to the winding up of a company (/) 

The efleot of an ordei to wind up a limited paitnership is the 
same as that of a sitiulai oidei in the case of a company, but no 
complication can arise fioui tho pievious existence of a voluntary 
winding up (m) 

(vj ) Sla^ of Pi (u ceihnga 

245 The provisions of the Companies (Consolidation) Act, 1908, 
and tlio Knles theiounder with lespect to staying and lestraining 
actions and pioceedings against a company after the pio^eutaiion of 
a petition foi winding up and tho malving of a winding-up order (n), 
apply, m the case c)t a limited pai tneiship (treated as an unregistered 
coiiipanj not only to actions against the fiim, but also, where the 
aiiplicalion to sta} or lestiani is by a creditoi, extend to actions and 
pioceedings against any geiieial oi limited partner (o) 


(^) Compames (Winding up) Rules, 1909, rr 11 (2), 16 — 21,26, 27,29 — 
80, .12 — 36 , and see title Companiits, Vol V . pp 404 — 400 

(h) Companies (Winding up) Rules, 1908, r 16 , and see title Compai^ifs, 
Vol V , p 668 

(i) Limited Partnerships (Winding up) Rules, 1909, r 16 

(k) Companies (Wmding-up) Rules, 1909, r 19 This rule, as modified, 
provides m /^ffoot that every person who has been a general partner, 
manager, cIoia, or servant of the hmited partnership, and every duly 
authorise officer of the Board of Irodo, is entitled free of charge, and 
every contributory and every creditor whose claim or proof has been 
admitted' is entitled, on payment of a fee of Is for each hour or part of an 
hour oooiipied, at aJl reasonable times to inspect the file of proceeding in 
tho winding up and to take copies or extracts from any document there, 
or to be furnished with suen copies or extracts at a rate not exceeding 4d 
per folio of seventy-two woids 

(l) See Companies (’Winding-up) Rules, 1909, rr 33, 34, 36, 37—41, 
see also title Companies, Vol- V , pp 408, 412, 413 

(m) See title Companies, Vdl V , pp 417 et seq 

(n) See pp 409, 633 et seq , 543, 653 

Companies (Consohdation) Act, 1908 (S£dw 7, c 69), ss 268 (1) 
(vii }, 270, see title Companies^^^oI V , p 653 
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When an order has been made to wind up a limited partnership, Spot. M, 
no action oi proceedmg can be begun or oontmued against either tfcdifisa* 
the film or any partner, except by lea\e of the court and subject to tions of 
such terms as the couit may require ( p) Genend 

Law of 

(vu ) Pioceedtmja h/ OtHcial Rcceavtr Pai'tnership- 

■ 

246 The procedure with regaid to a provisional liquidator, ^locl•Klm^,« 
special manager (q), and official receivei (r), the statement of ot'iomi 
afiaii8(«), the prehiumary report of the official receivei {a), the fiist 
meetings of ci editors and contributories (/;), and the fnither report 

of the official receiver (c), as presciibed in the winding up of com- 
panies, IS applicable to limited partneiships w’lth the following 
modifications — 

247 The statement of affaiis must be made out, submitted, and stntemont 

verified bj the general partners mfiurs 

The prelrmrriaiy report must deal wrth the contributions of the I'niimniiiM 
partners, the estimated amount of assets and liabilities, the causos 
of failure (if anj), and the question whclhei inqunv is desirable 
with legaid to the promotion, foiination, huliiie, or conduct of the 
business of the limited partner ship (d) 

248 The official receiver must give notice to each limited Kimt meoivi>jr 
parlnei to attend the first meeting, and it is the duty of every such 

limited partner to attend (r) Ho must also give similai notice to 
each of the general partnois and such of the inanagois, cleiks, and 
servants as m his opinion ought to attend, and it is then duty to 
do so (/) 

249 The official leceivei may make a fuither report to the Furti r 
court statmg the manner in which the partnership w'as foimed, 
whether in his opinion any fiaud has been coraimttfd in 

its promotion, formation, or otherwise, and any other matters 
which he considers it dcsiiable to bung to the notice of the 
court (7) 

On consideration of the further report the couit may, if fiaiid'is TuUk 

exdniinnhon 

of piomoteiH 

ami fi trtnt ih 

(p) Companies (Consolidation) Act, 1008 (8 IJdw 7» c 69), ss 142, 271 , 
see title Companies, Vol V , pp 410, 633, 663 ’ 

(q) See title Companies, Vol V , pp 420 et $eq 

(r) See thtd , pp 423 et seq , Limited Partoerbliipfi (Winding up) Rules, 

1909, rr 12, 14, 16 

(«) See title Companies, Vol V , pp 426 et eeq 

(a) CompaniPS (Consolidation) Act, 1908 (8 Ldvv 7, c 69), s 148 (1) , 

Boe also title Companies, Vol V , pp 427, 428 

(h) See %h%d , p 428 

{e) Companies (Consolidation) Act, 1908 (8 £dw 7, c 60), s 148 (2), 
see title Companies, Vol V , pp 429 et seq 

(d) Limited Partnerships (Winding up) Rules, 1909, r 12 

(f> IM,r 16 

(/) Companies (Wmding-up) Rules, 1909, r 110, see also tiflo Com- 
panies, Vol V , p 428 

( 0 ) Limited Partnerships (Winding-up) Rules, 1909, r 12, Companies 
(CoQBohdation) Act, 1908 (8 £dw. 7, o 60), s 148 (2) , see title Com- 
panies, VoL V • pp 429, 430. 



118 


Partnership. 


Bbot s 
Modifies 
tlons of 
General 
Law of 
Partnership 

Fees and 
lemuneration 


Powerfl and 
duties of 
liquidator 


rommittcc of 
in«ip(( lion 


K< alisntion 
of ague tH, 


Conti ibii- 
toriOB 


suggested, direct the public examination of any peison who has 
taken part in the promotion oi formation of the partnership, or has 
been a genoj al oi limited partner, with regard to the promotion, 
formation, oi conduct of the business of the jiartnership, or his own 
conduct as a paitoer (/i) The procedure is the same as in the case 
of the winding up of a company (t) 

250 The fe^s and lemunerafcion of the official receiver are the 
same as in the case of a company (L) 


(vm ) Fowtra and Duim of Liqi(%dat(yr 

251 The winding up is conducted by a liquidator (/), whose 
powers and duties are similar to those of the liquidator of a 
company (m), but he cannot piove in competition with separate 
creditors against the estate of bankrupt and insolvent con- 
tributories (n) 

The committee of inspection is elected in the same way and has 
the same powers as in the case of a company (o), and similar 
meetings of creditois and contiibu tones are to be held(p) 

252 The jurisdiction and procedure with regaid to delivery of 
assets and documents to the liquidatoi (q), payment into the 
bank(;), discovery by private examination (a), and pioceedings for 
misfeasance against piomoters, general partners, managois, cleiks, 
01 seivarits of the pait net ship (i), are the same as in the winding up 
of a company, and the retrospective rights of the liquidator are also 
similar (0 

(ix ) The (Jontnbutortea 

253 The assetfl of a hinited partnership, when realised by the 
hquKlatoi, form the primary fund for payment of the debts and 
liabilities of tho firm, the costs, chatges and expenses of the 
winding up, and for adjustment of the lights of the partners among 
theniBolves If such assets aie insufhcicnt, the paitners, both past 
and present, limited and general, may be liable to contiibuto to 


(fc) Limited Partnerships (Winding up) Rule<i, 1909, r 12 
(t) Companies (Consolidation) Alt. 1908 (8 Ldw 7,o 69), s 176(1), see 
title Companies, Vol V . pp 430 et teq 

(k) Companies (Consolidation) Act, 1908 (8 Edw 7, c 691, s 268, repeal- 
ing the Limited Partnerships Act, 1907 (7 Edw 7, o 24), s 6 (4) , see title 
Companies, Vol V , p 434 

(l) laniited Partneiships (Winding up) Rules, 1909, r 17 

(m) See title Companies, Vol V , pp 438 — 464 

(«) Limited Partnerships (Wmding up) Rules, 1909, r 17 , see p 120 
po»t 

(o) See title Companies. Vol V , pp 438, 464 et aeq 

(p) See tbid , pp 466 et «eq 

(q) Si,e vbid , pp 472, 473 

(r) Soe thid , pp 47*1, 474 
(a) See abtd , pp 474 et aeq 

(8 Edw 7, o 69), a 215,08 
modifiM by the Limited Partnerships (Winding up) Rules, 1909, p 1 . and 
■ee title Companies, Vol V , pp 478 et aeq 
{e) Ibti , pp 485 et aeq It may, in some cases, be desirable for the 
uqnidator to obtain a vestuig order in respect of all, or some of, the assets. 
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the assets foi these purposes The paitnois so liable, oi alleged to saor.s 
be so liable, are called " coutribntoues ”(d) VodUai- 

As regards limited partners, the existing capital of a limited tfoosof 

partner, of course, forms pait of the assets of the him, and he is ^«ctl 

not liable to contiibute anx thing furthei, unless he has diawn out ^ 

or received back pait of his capital, in winch case he is liable to 
contiibute the amount so drawn out oi received back Further, if I'ontnbntioh 
he has during any peiiod been a geneial pailiiei, he is liable as a 
general paitner in respect of partnership debts and obligations **^'“*’"“* 
incuired during that peiiod (e) 

As regards geneial partners, a piesent general paitnei is under CuntnbuHou 
the same unlimited liability as in the case of an oidinary paitnei- by ponoral 
8hip(f) A past geneial partnei is liable to contiibute only in 
respect of debts and liabilities inclined while ho lemained a geneial 
})artner, but, if he has been a hunted partnei, and has witluhawn 
any part of the capital contributed by him, as such, he is liable to 
contiibute the amount so withdiawn (q) 

Fast paitnei s, whethei limited oi geneial, aie not liable to con- Fnstpnrtnen 
tribute unless the court finds that the existing paitneis aio iinalile 
to pa> the contiibutions lequired fiom them (h) 

254 As againbt cieditois wlio aie not paitneis, no paitnei, Cieaitow 
whethei limited oi geneial, can prove in competition with such 
creditors foi any money due to him flora the liim in his chaiacter 

of a paitnei, although such sum may be taken into account in i>aitiieiK 
adjusting the rights of the paitneis among themselves (i) 

255 In the event of the death of a solvent contiibutoiy, the pK^fuKainst 
rights of the liquidator against his estate are the same as in the vtiut < on- 
winding up of a company (h) But, if the contributory dies insolvent, 

and an Older is made for the adiaimsiiation of his estate accoidiug 


(d) CompamoB (Consolidation) Act, 1908 (8 E(hv 7, c 09), s 124, 
compare ibid , s 209 ( 1) , and see title Companiks, \ H V , pp 487 et neq , 
051, 052 In the winding up of a company the pi sons liable to von- 
tribute are the shareholders whose shares are not m fact fully paid, or 
although purporting to be fully paid are held by the court to bo wholly 
or partially unpaid But the term contnbutory is also apphod to all 
shareholders entitled to participate in the surplus assets, ii any , and 
therefore the list of contributories includes the names of fully paid share- 
holders, although no calls can be made upon them , see Be Artgleaea Colliery 
Co (;806), I Cn App 655, title Companies, Vol V,p 487 In the, case 
of a limited partnerslup, therefore, the list of contnbutones piobably 
includes the names of all the partners, whether liable to contribute to the 
assets or merely entitled to share in the surplus assets, if any 

(e) Limited Partnerships (Winding up) Rules, 1909, r 4 , and see p 110, 
arUe This and the following provisions (see the text, infra) are 
substituted for the Compames (Consolidation) Act, 1008 (8 Edw 7, o 60), 
s 123 (see title Companies \ yl V , pp 161 et eeg ), which dor3H not apply 
to limited partnerships (Li,mited Paii^ncrships (Winding-up) Rules, 1909, 


r. 3) 

(/) See p 34, ante 

Ig) Limited Partnerships (Wmding-ap) Buies, 1009, r 4 (2) 
{%) Ihtd.T 4 (3) 

{%) Ihd,x 4(4) 

(t) See title Compakibs, Vol V , pp 490 H eeq 
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to tbe law of bankiuptcy, the tiustee of hiu estate represents him 
for the purposes of the winding up (1) Where such an order is 
made, or where a contiibutory becomes bankrupt or insolvent, the 
rights of the liquidator under the Companies (Consolidation) Act, 
1908 (m), ss 1‘27, 151, me modified, and he is precluded from 
proving agaiiibl llie estate m competition with the separate creditors 
for value of the conti ibutorj (n) 

256 For the puipobe of betthng the list of coutiibutones the 
coiut has power to rectify the register of tbe limited partueiship 
in 1 aspect of the name of any partner, the sum contiibuted by any 
limited paitiiej, and the nature of the liability of any partner (o) 

The list of contnlmtones is settled by the liquidator (^), and, 
sulqect to the modifications alieady mentioned (</), the provisions 
iol.it mg to contnlmtones in the windmg up of a company apply to 
till) case of a limited partnciship (;) 

257 The powei of the court to make and enforce payment of 
calls and tho piocedure relating to the proof of debts and the 
distiilmtion of the assets of a company among its ciedituis aie 
dealt with elsewheie (b) , and these provisions aie applicable to the 
case of a limited partnership (t) subject to the modifications alieady 
mentioned (ii) 

(\ ) Hiirphis Atsiit 

258 After the debts and liabilities of the firm have been 
disehaiged, the suiplus assets aie distributed among the con- 
tiibuloues, that is, the paitneis, aocoiding to their rights and 
inteiosts (rt) These lights and interests are adjusted by the 
(•ouit(5), and aie goveined b> the law applicable to an oidiimry 
paitiiei8liip(<) lather than by the principles acted upon in the 
wiiuhtig up of a company These piinciples are dealt with else- 
wheio (d) 

(xi ) Mtatellaneotis 

259 lhepo\\ei to Bta> piocoedings in the winding up ((») and 


{1) Jyimitcd Partiie'relups (Winding-up) Rules, 1909, r 6 

(m) 8 Edw 7, c 69, ss 127, 161 , see ibid , s 269 (2) , see also title 
CoMPANitS, Vol V , pp 446» 447, 490 

(n) Limited Partaersliips (Wmdmg-up) Rules, 1909, r 17 

(o) Ibid ,1 13 , see title Compames, VoJ V , pp 496 et $eq 

l p) Ibtd , pp 494 et 

l q) See pp 118, 119, ante, and the text, supra 
(?) See title Companies Vol V , pp 487 ei seq 
(«) Ibbl , pp 600 ( t seq , pp 607 et seq , 523 et seq 

(t) I inute<l Piirtnerships (\Vmdmg-up) Rules, 1909, Introduction. 

(tt) Ste pp \12 ct seq , supia 

(rt) Liimted Partnerships (Wmding-up) Rules, 1909, r 4 

t6) Compames (Consolidation) Act, 1908 (8 Edw 7, o 69), s 269 (1) 

(c) Limited Poitnerships Act, 1907 (7 Edw 7, o 24), s 7 

(d) See pp 101 seq , anis^, and compare the provisions apphcableto a 
company as stated in title Companies, vol V , pp 529 et seq 

(e) Compames (Consohdation) Act, 1908(8 Edw 7,o 69), s 144, andaee 
title Companies, Vol V , pp 643, 644 
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tiie provisions with regard to appeals are the same as in the ease 
of a companj (/) 

260 In considermg whether theie has been a fiaudulent 

! )reference, the presentation of the petition foi winding up a 
united partnership coriesponds to tin act of bankinptcy in the 
case of an individual (g) It may be, therefoi e, that a winding-up 
order alters the date at which such a transaction is iii\nhd(/() 

261 The Deeds of Airaugement Act, 18ij7 (i), althoug]i it doeit 
not apply to companies (/i), applies to paitnoi ships, wholhei linntod 
or unlimited (i) 

262 If, during the winding up, an application is made foi tlio 
sanction of any compiomiBe oi ariangmnent (m), the couit may 
hear a repoit by the official leceivoi on the terms of the scheine, 
the conduct of the general or limited partners, and any managers, 
clerks, or servants of the partnership, and any other nrattois \ihieh 
in the Cjprnion of the official receiver oi the lioard of TiaiJo ouglit 
to be brought to the attention of the court This report is not 
placed upon the hie unless the court so directs (a) 

263 When any limited partnership has been wound up by 
the court on the ground of pievious dissolution, or any othei 
ground (o), and is about to be dissolved, the books and papers of 
the par tnei ship and of the liquidators may bo disposed of as the 
court directs (p) 

264 Subject to the above modihcations, the iniHcellaneouH 
practice applicable to the winding up of companies by the court (q) 
ap^iears to apply to the winding up of limited paitnei ships by the 
court 


(xii ) JhsHolnUon 

265 On the completion of tlie winding up of a company, tlio 
couit makes an ordei dissolving it (»), and tliH ’)iovibion is apidud 
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(/) Companies (Consolidation) Act, 1908 (8 Edw 7, c 69), s 178 , see 
title Companies, Vol V , pp 548 ct srq 

{g) Companies (ronsohaation) Act, 1908 (8 Edw 7, c 69), s 210, as 
modified by Limited Partnerships (Winding up) Rules, 1909, Intioduciion, 
and T 1 , see title Companics, Vol V , pp 544 ct seq 
{h) Be Busftell Hunting Record Co , L*d , [1910] 2 Ch 78 
(%) 60 & 51 Vict c 67 

(k) Be RtleijSf Ltd , Harper v Bxleys^ [1903] 2 Ch 590 

(l) See title Ba^kruptct and Inbolvlncy, Vol II , pp 329 ct neq 

(m) See title Companies, Vol V , p 602 

(n) Companics (Winding up) Rules, 1909, r 74, as modified by the 
Limited Partnerships (Winding up) Rules, 1909, rr 1, 14 , see title 
Companies, Vol V , p 603 

(0) Limited Partnerships (Winding-up) Rules, 1909, r 19 
(p) Companies (Consolidation) Act, 1908 (8 Edw 7, c 69), s 222 (1) ; 
see title Companifs, Vol V , p 563 

{q) See title Companies, Vol V , pp 652 et $eq 

ir) Companies (Consohdation) Act, 1908 (8 Edw 7, c 69), a 172, see 
title Companies, Vol V , pp 667 et seq 
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by the rules to the case of a limited partnership wboh is wound up 
by the coui t othei wise than on the ground of previous dissolution (a) 


(8) Limited Partnei ships (Winding up) Rules, 1909, r 18 Of course, 
where the paitiicrsliip has been dissolved before the winding up, an order 
purporting to dissolve it would be inappropnate See forms of deed of 
dissolution in Encvclopaedia of Forms and Precedents, Vol XVI , p 465 
Where there ha^ been no formal dissolution before the wmding up, the 
order referred to seems to coirespond to the declaration made by the ]udg 
mont usual m an action for dissolution of an ordmary partnership , sec 
'pp 88 et 8eq , ante But, as a limited paftneiship is, unlike a company, not 
a corpoiation, but merely a legistered association of individuals under a 
contiact, there is ground for the view that on the completion of the 
winding up it would tpso farto come to an end, even witliout a formal 
order for dissolution But the order enables the registrar to enter a 
mmute of the fact of dissolution on the register 
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For Copyright • -See iitfe 
Destffns - - - , 

Merchandise „ 

Famng Off - - „ 

Trade Marks - - , 

Trade Names - „ 


CopYKIGHT AND LllERARY PnOPKBTY* 
Trade MjVRKs, Trade Names and Designs. 
Trade Mark*^, Trade Names and Designs#* 
Trade Marks, Trade Names and Designs 
Trvde Marks, Trade Names and Designs 
Tradi Marks, Trade Names and Designs. 


Sect 1 — In ti odiicioi y 

Sub-Sect 1 — General Nature (\f lAttcrs Pattid for Inventtons 

266 The word “ pateni; *’ has been used somewhat loosely, and 
IS fiequeutly employed instead of the \void “invention,*' often to 
denote the giant contained m a patent, and sometimes the privilege 
which IS the subject-mattei of such giant (a) 

The term “patent,*’ derived fiom Latin patens, meiely signifies 
an open lecord made by theCiown in Chancoiy and under the Great 
Seal, and patents, oi inoie correctly let teis patent, aie made foi very 
many pmposes besides granting sole rights to use inventions (h) 

For ihe purposes of “ patent law *’ '' patent ” means lotteis patent 
foi an invention (c) 

267 After a groat controvoisy as to whetlier a man has as much 
natural and moral right to the pioduce of his mental exertions as to 
the profits of his coiporeal labour and mdustiy, it was held 
that an aiithoi has a natural right of property in his work (d) 
But an inventor is not m the same position as an author An 
author creates his w^ork An inventor creates notlnng He meiely, 
by his mental exertions and ingenuity, discoveis what was already 
there It Milton had not written “ Paiadise Lost,** it would never 
have been written if Watt had not discovered the use of high- 
piesbuie steam, someone else would have done so 

An inventor may, of course, keep his invention to himself, and 
work it as a seciet process, but, if he does so, he does so at the peril 
of losing any lights in it if it is discoveied, and, except in virtue of 
some siiocial giant, a man has no exclusive riglu of piopcity in.liis 
invention (c) Such iiglit may, howevei, be ganited to him by 
letteis patent of monopoly 


t 

{a) Tlie iiwht wliicli a patentee has by virtue of bis patent is a chose m 
acticti (see title Choses in Action, Vol IV , p 36J , Re Heath's Patent, 
[1912] W N 137) created by the cxerci'^c of the Royal Preiogative, and 
IS entirely distinct from the light of pioperty m a chattel created under it 
{Edwards d Co v Ptcani, [1909] 2 K R 903, 005, C A ) The letters patent 
do not give the patentee any right to use the invention , that is a nght 
which he would have as effectually if there were no letters patent at all 
What the letters patent confer is the nght to exclude otlieis fiom manu- 
facturing in a paiticular way, and using a particular invention {tbid , citing 
meets V Roqeis (1893), 10 R P C 245, 261, H L , [1893] A C 232, 235) 

(b) Hmdmarch on Pateuts, p 77 

(c) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 93 

Id) Mtllarv Tayloi {11 Q9), 4c Burr 2303 , title Copyright and Liter ARY 
Property, Vol VIII , p 136 

{e) Hmdmarch on Patents, p 228 


Mcniiing of 
“ patent ” 


Meaning of 
‘ patent in 
“ patent law ” 


Invention as 
compared 
with author 
ship 


Invention i» 
pioperty 
onl> by 
virtue of 
monopoly 



Patenis and Inventions 


m 


Sect I 
Intro- 
daotorr 


MtaniDi; of 
“ monopoly ” 

Mor?oj)oly at 
common law 


Kflfpd of 
Matute of 
Mouopolios 


268 A monopolv has been defined (/) as an institahon or allow* 
ance by the King by his grant, commission, or otherwise, to any 
person or poisons, bodies pohtic or corporate, of or for the sole 
buying, selling, making, working, or using anj thing (3) 

269 At common law it was not e\eiy monopoly that was valid 
Wiioie a inau had by his own chaige and industry, or by his own 
wit and invenlioii, brought any new trade into the realm, or any 
engine, tending to the furtherance of a trade, that w^as not used 
beloie, and that foi tho good of the realm, the King might grant 
him a monopoly patent for some reasonable time until the subjects 
might have learned the same, in consideration of the good that he 
hionght by his invention to the commonwealth, othei wise not(/0 

The common law , as deiined by the Statute of Monopolies (i), 
(loolaied all grants of monopolies whatsoever apart from those 
nlieady in existence to he void, save those speciallj exempted by the 
following pioviso(/) — 

Pi ovided also that any declaration hefoi o mentioned, shall 

not extend to any letters patent and giants of piivilege for the 
term gf foiuteen years or iindei heieafter to he made of the sole 
w 01 king 01 making of any mannei of new' maniifactiues within 
this loalin to the tiue and first inventor and nuentois ot such 
manutac tales which others at the lime of making such letters 
patent and giants slnill not use, so as also they he not contrary 
to tJie law nor uiibcliievous to the State by laibing tho puce of 
cornmoditioB at borne oi hint of tiade oi generally inconvenient, 
tlie said touiteeii yeaib to he accounted from the date of the fust 
letteis patent or giants of such privilege heieaftoi to he made, but 
tho same shall ho of such force as tlu*y fahoiild be if this Act had 
never been made and ot none other ^’(/v) 

With a few niinoi alteiatious, and taking mto consideiation that 


U) lly Su E Coke 

{(]) 3 To lust , c 85 181 

(h) Darcy v Alim (1002), Noy, 173 

(t) Slat (1623) 21 Jac 1, c 3 

(;) llnd , s 6 

(k) The laiigiuige of ihid , s 6 Sir E Coke points out, shows that 
tho Statute of Monopolies (1023) 21 Jac 1, c 3, did not, os is often supposed, 
create patents of monopoly, but merely preserved those that were vahd at 
common law That being so, the necessity for the statute is not at first 
sight clear, and, to understand it, the political situation at the time of its 
enactment must be regarded Owing to the extravagant claims made by 
the Crown, and owing to the fact that all disputes came before the Star 
Chamber, winch was virtually created by stat (1487) 3 Hen 7, c 1, and 
was abolished by stnt (1640) 16 Car 1, c 10, grave abuses arose The 
statute was passed to remedy these, first by making all disputes tnable in 
the oouris of common law, and, secondly, by defining what were and what 
were not valid giants of monopolies The reason why these historical 
matters aro still so important hes m the fact that on this question Sir £ 
OoKS was a violent partisan In his writuigs he puts so narrow a cdn- 
stmction on the meaning of a valid monopoly that many of his propositions 
are no longcT law, and several of the present difficulties anu anomalies 
have arisen from the dilemfua of rejecting such an authonty or of 
accepting propositions which have no other support in law , seepp 150 
ct seq , and Hic remarks of Etre, C J , m BouUon v Bull (1705), 
2^Hy B1 463, 491 ,4 
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innumerable decisions have crystallised any ambignity o! language 
into recognised forms, this is a statement of the present law 

270 The grant, in order to be valid, must be made to a peison 
capable of being grantee, there must be a proper subject of the 
privilege granted, and the grant mijist be hunted in time. 

Sub-Sect 2 ^CaiHicity to Obtain Letters Patent * 

271 The true and first inventor must be the grantee of a 
patent, but it does not follow that eveiy tiue and fiist inventor 
can obtam a patent, for no one is entitled to a patent as of 
light (0 

Any person, whether a British subject or not, may apply for a 
patent (?«) 

'fbe A\or(ls anv peison” do not exclude a nmiiiod woman, the 
property in whose invention vests in her as sepaiate estate (/<), nor 
.in infant (o), nor a lunatic (p) 

The only hiniLation aiises fiom the fact that eveiy application 
must contain a dad iration to the effect >that the applicant is m 
possession of an invention whereof he cIhiuis to he the tiue and (iibfc 
inventor (g) It theiefore follows that the applicant must be in a 
position to make such declaration 

If a person claiming to bo tlie inventoi of an invention dies 
without making an application foi the invention, application may 
be made by, and a patent gi anted to, his legal lepiesentative 
Every such application must contain a declaiation by the h‘gal 
lepieseniative that he belio\es the deceased person to have been 
the true and fust inventor (i) 

272 TliPie aie ceitam poisons, howevei, who are incapacitated 
from becoming the gi an tees of letters patent 

It has been assumed (^i) that the King could not become the 
grantee of a privilege of monopoly Ijocauso he could not giant to 
himself , but as, in an ordmaiy patent, the King piohibits all oUkts, 

(Z) Ilindmarch on Pal cuts, p 4 

(w) Patents and Designs Ait, 1907 (7 Edw 7, c 29), s 1 

(n) Mamed Women’s Property Act, 1882 (45 &: 46 Vict o 76) , and 
sec title Husba>d and Wife, Vol XVI , pp 341 et heq 

(o) See Cheavin v Walker (1877), 5 Ch D 850, V A , Patents and 
Designs Act, 1907 (7 Edw 7, c 29), s 83, atfd see title Infants amj 
('KiLDREN, Vol XVII , pp 75 et seq 

(p) Pfc, tents and Designs Act, 1907 (7 Edw 7, o 29), s 83, and see 
title Lunatics and Piersons of Unsound Mind, Vol XIX , pp 390 
et seq 

(q) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 1 (3) As to the 
meaning of true and first mventor, see p 130, post 

(r) Patents and Designs Act, 1907 (7 Edw 7, o 29), s 43 This was an 
alteration of the previous law, as, under the Patents, Designs, and Trade 
Marks Act, 1883 (46 & 47 Viot c 57), s 34, the application had to be 
made within six months of the death of the inventor See also p 153, post 

(a) Hmdmarch on Patents, p 34 The question has never been the sub* 
ject of a decision , but Mr Hindxnarch seems to have omitted to con- 
sider that a privilege of monopoly is not a grant to the patentee to manu- 
facture accordmg to his invention — ^for that be could do before {Steers v 
Bogers (1893), 10 R P 245, 251, II L , [1893] A C 232, 235r-but a 
prohibition against all others so manofactuiing , see note [a), p 127, anio, 
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Bbot I including himself (t), from manafftcturing, it is difficult to pnder* 
Intro- stand nrhy he should not be able to prohibit everyone save himself, 
ductory. even though in form he is a grantee to himself 

Corporations cannot be the true and first inventors of an 
invented, as opposed to an imported, invention, for invention is an 
act of the mind It folbws ths4 they are incapacitated from being 
the sole grantees of a patent for such invention, for they could not 
make the necessary declaration (a). 

On the ground of public policy, certain persons are incapacitated 
from becoming grantees of patents (b), as an alien enemy, or one 
who IS to hold the grant in secret trust for an alien enemy (c), or 
a person who has obtained the knowledge necessary for the invention 
by reason of some public office which be holds (d) 

SuB-StcT 3 — True and First Inventor 
(i ) In General 

1 rue anil 273 It 18 necessary that the “true and fust iineiitor” shall 
ormventorB*^ grantee of a patent (c) A tiue and fust inventor must be 

muBi be the the true and first inventor of o\eiy part of that which he claims to 
(jrantceor have invented (/) It follows, therefore, that in the case of joint 

erantccs inventors, that is to say, whete the invention has been the outcome 

of the laboui and ingenuity of moie thim one person, all such 
persons must he co-grantees (7) Provided that the true and first 
inventor or inventors he grantee or grantees, any number of other 
persons may lie co-grantees of the patent, notwitbstandmg that 
they aie not themselves true and first inventors (//) 

Inventor 274 An inventor is a poison who discoveis or finds out 

somethin^]; ne^\, a framei, contriver, or devi&ei of \^hat was befoie 
unknown (i) Invention is an act of the mind, and the person 
Tmc ln^ento^ whose mind poifoiiuB the act is the tiue inventor If, therefore, 
the invention is hn^:;gest('d to a peison by another (/t), or is taken 
from a hook^/l, or fiom a model (m), it has not oiiginated in his 
mind, and he is not the true inventor (a) Nor is a patent granted 
to him as true inventor valid, for he has committed a fraud upon 

(/) Feather v F (1865), 6 B & S 257 , Patents and Designs Act, 1907 
(7 Edw 7. c 29), s 29 
(a) HiJidniarch on Patents, p 15 
(h) Co Litt 2 b , Shep Touch , Cd , 234, 235 

(c) See plea in Bloicflw V M«ee(1826), 1 C & P 558, (1827) 6 B &C 160 
id) Pattc'tson v Gdft Light and Coke Co (1876), 2 Ch D 812, C A , 
affirmod (1877), 3 App Cas 239 
(e) Statute of Monopolies (1623), 21 Jac 1, o 3, r 6 

if) Losh V Hague (1838), 1 Web Pat Cas 202, Tennant v (1802), 

I Web Pat Gas 125, n , J? v Arlwnght (1785), Dav Pat Cas 61 

(g) For forms of agreement between jomt inventors as to tlieir 
respective rights, see EnevclopaHlia of Forms and Precedents, Vol X , 

pp 101, 102 

(h) Patents and Designs Act, 1907 (7 Edw 7,e 29), s, 1 (1), As to the 
devolution of the legal interest of a co grantee, see tbid , s 37 

(l) Hindmarch on Patents, p 22 

(t) Tennant \ ,hupm 

il) S V ArkwnghU supra T HiUy TAomphon (1818), 8 Taunt 37A 

(m) Lwu V Marhng (1829), 4 C &; P 52 , 10 B* & C 22, C, A. 
in) Y, BravA (1841)^ 1 AVeb Pat. Cw 927, 
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the Cro'Aii, not only by implioahon, but specifically; tor hii 1 * 

apphcation for the patent must have been aceompamed by a iKbNa 
declaration that he was the true inventoi (o), and he, Knowing how 
he came by the invention, must have bUn aware that such — 
declarafoon was false Provided, however, that he was the true 
inventor, it matters not, so &r as the first grant is concerned (p), 
whether his discovery was the result of an accident, of £ome happy 
thought, or of great study, labour, and expense (j) 

In order to come within the benefit of the proviso of the Statute Ttuesmi erst 
of Monopolies (i), the grantee must not only be a true but also 
the true and first inventor The plea, therefore, that a person is 
not the true and first inventor may raise two issues — first, that a 
fraud has been committed on the Ciown (s), and, secondly, that of 
the novelty of the invention (t) 


275 At common law the nature of a patent is that of a baigain Patent, ■ 
Itetween the inventor and the Crown, the consideration for which is •'nrRiun, 
the good bi ought by the invention to the commonwealth (a) For n'lc 
the purposes of a patent, theiefore, the fust inveutoi is he who uC diticovoi^ 
discloses first to the public, and not he who m the seciecy of his 
closet discoveis and keeps secret the invention (h) If several 
persons simultaneously discover the same thing, the party first 
communicating it to the public, under the jnotection of letters 
juitent, IS the true and fust imentoi (c) There may be many 
nvals who maybe lunning on the same road at the same time, and 
the first who comes to the Crown and takes out a patent is the 
person who has the light to clothe himself with the authority of 
the patent and to enjoy its benefits (rf) 

The test is this, did the public m tins realm (e) know of the Tewi ..f 
invention at the time of the grant ? If they did, the patent is \oid 
If thej did not, the patentee, provided he is a tiue, is also the true KnovvicdKe of 
and first, inventoi public ai 

It follows from this that a man may bo the true and first inventor fi^***”*^ 
of the rediscovery of a lost art (J ) Discovery of 


(ii ) As hftwc(n Master and Heivant, 


276 A man is allowed to use tools and devices to come by his Master 
invention, and a servant oi \\orkman may be, foi this purpose, a 


(o) See p 153, fosi 

( p) These points may be material if an extension is applied for , see i> 100, 
posf 

(q) Creme v Price (1842), 4 Man & G 580 

(r) 21 Jac 1, c 3, s 6 

(«) Hmdmaroh on Patents, p 447, Walton v Potter (1841), 1 Web Pat. 
( as 585,592 

(0 Owing to the fact that particulars have to be furnished of want of 
novelty (see p 218, post), it would be highly dangerous to rely on this plea 
alone to raise this issue. 

(a) Ipswtch Cloihmrlere' Case (1614), Godb 252, and sec p 129, ante, 
and p 142, post 

(5) DoUand v (1766), 1 Web Pat Cas 43 

(c) Forsyth v JRtvtere (1810), Chitty, Prerogatives of the Crown, 182 

(d) Cornwh v Keene (1835), 1 Web Pat Cas 501, 508. 

(e) As to inventions communicated from abroad, see pp. 132 eintq , po^k 

(/) &Uad V WdliamH (1843), 2 Web Pat Cas , 126, 135 
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Sect L 
Intro* 
dnctory. 

AsBisUinoe 
given, and 
Huppleniental 
improvementB 
made, by 
■ervauU 


SubstATitive 
invention by 
servant. 


Servant an 
trustee of 
patent for 
master 


“Tiue and 
tirsi 

inventor ’ ib 
coiistrutd aM 
liirluclitig 
** true and 
first 

impoiter ” 


mere tool If so, tbe invention is that of the master, and not of the 
servant (gf) 

If the master Bugp;eBts the principle to the servant, and the 
seivant ussistH him, then the master is the true and first inventor, 
and the servant is a machine, so to speak, Tvhicli the master uses 
for the puriiose of enabling him to carry hia original conception 
into effect If in the course of experiments the servant makes 
valuable discoveiies, accessory to the mam piinciple and tendmg to 
carry that out in a better manner, such improvements are the 
property of the inventor of the original and improved principle, 
and may be embodied m his patent, and, if so embodied, the 
patent is not avoided by evidence that the servant made the 
suggestion of the subordinate impiovement of the primary and 
luipioved piinuplc (h) 

277 If, however, the seivant makes a substantive invention, 
the question whetlier he has done so being a question of fact in 
each case, lie is the tiiio and first inventor theieof , foi the mere 
lelation of master and servant docs not make the master the true 
and fust inventor of the mv out ion of the servant, even though the 
servant has employed the master’s tune, inateiials and money in 
aniving at Ins invention (i) 

278 A totally diffeiont and distinct question may aiise, namely, 
as to whether, the patent having been piopeily granted to tbe 
servant as the tiuo and first inventor, he or the master is entitled 
111 equity to the benefit thereof If satisfied from the relation 
of the paities, in all the eirciuiistances of the case, a coiiit of equitv 
may giant a declaration that the seivant holds the patent m tiiist 
for the master (/t) Spec lal coiiti acts may bo, and often are, entered 
into between master and seivant to govern the lelation between 
them legarding inventions, and a court of equity may giant specific 
lieifoimance of such contracts (/) 

(ill ) Invention, Communicated fiom Abroad 

279 The fact that an invention has been comniunicatecl to 
a* pel bun hj anoiliei within this lealm is a fatal objection to the 
grant of a patent to that peison as tiue and fiist inventor (/a) 
15ut the matter is otherwise if the comramiicatiou is made without 
the lealm and the peison so leceiving it is the fust to import the 
invention into the lealm At common law he who, in peril of his 

(g) Minierx ireM® (1834). 1 Web Pat Cos 132. Bloxamy Elsee {lS2o) 

1 & P 658, 667 

(h) Allen V Eawson {IS45), I C B 651 , and compare Barter v Walducl, 
(1823b cited 1 C & P 567 

(t) Study V Glouce6ter Wagon Co (1883), Gnflln, Patent Cases, 1888, 64, 

60 

(i) Pashky V Linotype Co , Ltd (1903), 20 R P C 633, Edxeonta. Ltd 
V Font (1908), 26 R P 0 546 

(1) J^tle Specific Perforhamce Ab to damages for breach of 
Sf I 5^ between master and servant see title Master and Servant 
VoJ. XX , pp 107 et seq “As to tbe duties of the servant towards his 
fqnuer master on the termination of the employment, see , pp 120, 

(w) See p 130, ante. 
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life and consumption of his estate or stock, brought in a new ^ 

invention and a new trade within the kingdom was equally entitled lhtin>' 

to a patent with him who had made a new discovery of anythmg (n) , d act^g yu 

and, as the Statute of Monopolies (o) was construed to intend to 
preserve all monopolies which would have been good at common 
law, the words " true and first inventor ” have always been 
construed to include “ true and first impoitei *’ (p)^ 

280 The essential quality, common alike to the inventor and importMion 
to the importer, which makes them “tine and first inventois” 

within the meaning of the Statute of Monopolies (o), is this, that realm '* 
each, in his own wav, is the fiist to make known within this lealm 
a new invention It follows, therefore, that the impoitation must be 
from outside the lealm * it does not sufiice if it merely is an 
importation from one part of the lealm to another (q) 

281 The question as to whether the communication was made Test ef 
from abioad is one of fact in each case, the test being was tlie 
giantee the hist person to make known w'lthin this realm tlie aratto 
invention ? (fl) Ptovided that it is bond fule a communication fiom tiwcioHe 
abioad, the patent is not avoided meiely because the machinery 

of such communication operated wnthin the realm, as, lot mstame, 
if a foieignei, resident abroad, sends Ins oleik to communicate tlie 
invention oially to the grantee within the realm (h) 

282 Although in law a foreigner lesident abioad may be the Koieigner 
proper grantee, as tiue and first mvcntoi, of a patent commum- 

lated to him by anothei foieignei resident abroad (i ), yet by the gruutpt 
Patent Office Rules no such patent will be granted (</) 

283 As, m the case of an inventor (<^), it is iiielevant to con- 

sidei how much labour, tmio, skill, or money was expended in “7^IonVo" 
coming by the invention, so, in the case of an impoiter, tlie law thini party 
does not take into consideiation his “met it '' as an iinpoitei He 
may be the mere servant or agent of the foreign inventor (c) 

In this statement, however, the lelatioii ot pn icipal and agent PosiUonof 
must be understood to exist only intei ])a7teff 'I he Crown (leals ““ 

with the importer alone as its giantee It follows, theiefoie, that, ^ * 

should the question become lelevant, the knowledge of the giantee 

(n) Ipswich Olothworkers* Vase (1614), Godb 1^52 

(o) 21 Jao 1, 0 3 

ip) Edgeherryv (1688), 2 Salk 447 , Caipenterv Smith {\H4\), 

1 Web Pat Cas 530. Nickels y 2?^8« (1849), 8 C 679, Phmphn \ 

Malcolmson (1876), 3 Ch D 631 

(a) Brawn v Annandcde dk Son (1842), 1 Web Pat Cas 433, H L , 

Boehuck V Stirling dt Son (1774), 1 Web Pat Cas 46, H L , Walton \ 

Bateman (1842), 1 Web Pat Cas 613 

(a) Darcy v Alim (1602), Noy, 173, 178 Hindmarch on Patents, p 29, 
raises several points, which have never been actually decided, as t.o tlu 
etfect of the nationality and domicil of the communicator and the 
grantee, and the loens of the commumcation 

ib) PUkmgton v Teakley Vacntm Hammer Co (1901), 18 R. P C, 

C A , Re Jameson's PaUnt (1902), 19 R P C 246 

ic) Re WirtKs Patent (1879), 12 Ch D 303 

(d) Patent Office Rules. 9th May, 1884 

(a) Crane v Prtce (1842), 4 Man & G. 680, see p 131, ante. 



m 


PATKNtS AN1> InVUKTIOJM. 


SVCT 1 
Intro- 
dactory. 


Effect of 

iiiternatioTial 

ttgreementB. 


tJse of \s orda 
“ manu- 
facture,” 
trade,” 

‘ art” in 
relation to 
Hiibiect- 
iiuititr. 


Words us(<l in 
relation to 
(oiporenl 
articles 
( apabic of 
Iwing btmslit 
or bold 


Essential 
oliarao 
terislK 8 of 
invention 
discovery and 
new art 


is confined to his own actual knowledge, and that knowledge of his 
communicator cannot be used either for (/) or against (g) hm. 

284 In virtue of certain international agreements, a patentee in 
certam loieign countries can obtain a patent in this country m a 
peculiar way (/<)> which gives him certain advantages as to priority ; 
but this question is not relevant in dealing with the meaning of 
first and iiue impoitei 

Klb-Seot 4 — Suljfct-maUer of a Patent 
(i ) Nature of the Art 

285 A patent contains a grant That grant confers a privilege 
The subject-matter of that privilege — loosely spoken of as the 
subject- mattei of the patent — must be, \Mth two limitations here- 
after dealt with (i), for the sole working oi making of any manner 
of new manufacture which others at the time shall not use (A,) It 
theiefoie becomes important to considei the meamng of the word 
“ manufacture,’' and how far that meaning is modified by the 
governing words “ working,’* making,** and “ use ’* The word 
“manufacture” may be defined, first, as the art or practice of 
making or constructing any piece of workmanship , secondly, as 
anything made by art (i) The woid ‘‘art ** has very often been used 
as an equivalent to the word “ manufacture ** for the purposes and 
within the meaning of the Statute of Monopolies (w<) The older 
eommon law eases speak of a tiade or engine tending to the 
liutherunce of a tiade (a), or a new invention and a new trade (o), 
lie the woid used “manufacture,** “trade,** or “ait,*’ the meamng 
IS quite plain It signifies the dealing with, in some way, corporeal 
articles, and not abstiact ideas Furthei, the Statute of 
Monopolies (7)) goes on to deal with the question of raising the 
jirice of commodities at home, or of hurt of trade, and the form of 
the grant includes the vending of the invention It has therefore 
))eon held (q) that the manufacture or art must be an art for the 
pioduction of vendible articles, or aiticles of trade 01 commerce 
capable of being bought or sold, 

286 There are, therefore, two necessary ingredients to an 
invention before it can be the subject-mattei of a patent — dis- 
coveiy and a new art That every discovery does not produce a new 
ai t IS clear Foi instance, the person who fiist discovered that hght 
acted upon the salts of silver made a great discovery, but he did 


(/) Wegmann t Corcoran (1879), 13 Ch D 06, C A, 

(j») Phmpton V Malcohmon (1870), 3 Ch D 631 
( See pp 229 et srq , post 
(i) ^eepp 141, 142, and p 152, post 
{k) See p 128, ante 
Johnson's Dictionary 

(w) 21 Jao 1, c 3, ate Mttchel v BeynMs (1712), 1 P Wms 181s 
1 Hawk,. P C , c 29, 8 20 , Bao Abr , tits Monopoly, Prerogative 
In) parov v AUtn (1602), Noy, 173, 182 

(o) Ifgmeh Ohthworkere^Cdse (1614), Godb 252 

(p) 21 Jac 1, o 3 

(q) SontUm V Bull (1795), 2 Hy, B1 463 , B. v Wheder (1819), 2 
.B A Aid 346,349, Comuhy Keene {mi). 3 Btng (N c)570. 
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Qot make f mtentable inventioi^ for be produced no new art ; bat Smr. i. 
the person who showed the publio how this ohemioal truth could be 
used to prodooe the art of photography made a patentable invention, 

Again, when Galvani discovered the effect of an electric current ““ 
from hie battery on a frog’s leg he made a great discovery, but no 
patentable invention (r). If a new art has been produced there 
has been a patentable invention , if not, there has only been an 
unpatentable discovery (s). 


287 Although the law on this matter is simple, its application qihmiion m to 
to any- particular case is often very difficult (t). The question as to "hothor 
whether there has been invention is one of fact m each case, and it [uventum it 
IS therefore idle to multiply cases which only decide the facts oueofiaci 
arising therein (a) 

288 Although the question is one of fact, it is nevoi theloss jvideini lo 

useful to consider what evidence the court regards in coming to tho he considt n.l 
conclusion upon the fact ! "Ssioh 

The commercial utility of the product is often veiv cogent, otfSct — 
though not conclusive (fi), evidence that there has been invention oornmeri.ial 
If there has been a demand, and that demand has not been satis- utility aa 
fied although many have tried, it is strong evidence in favour of the “nvcniion*** 
contiivance having required invention to contrive it(<), but care 
must be taken to distinguish this case from that where the 
demand itself has only recently come into existence, for in this 
latter case it may well be that the problem only lacked solution 


(r) Zane Fox v Kensington and Knightsbridqe Electric Lighting Co , [1892J 
3 Ch 424, C A , per Lindli^t, L J , at p 428 
(«) Keynolds v Smith (Herbert) iSh Co, Lid (1902), 20 R P ('* 123; 
Harwood y Great Northern Bail Co (1865), 11 H L Cas 664, Horton v 
Jlfa6on (1862), 12 C B (n s ) 437 , Saxby y Gloucester Wagon Co (1881), 
7Q B D 305, Britain y Hirsch (1888), 6 RPC 226, C A , Wrlsbaoh 
Incandescent Gas Light Co v Daylight incandescent Mantle Co (1899), 17 
RPC 141, C A , Casey Cressy (1900), 17 R P C 266. per BucKiihy. .1 , 
at p 261 , Acetylene Illuminating Co y United Alkali Co (1902), 20 
RPC 161, 173, C A , 72 L J (CH ) 214 The selw* turn of a material 
the suitability of which was not previouely known for a particular 
purpose may be the subject matter of a patent if tlio Helection in\olweH 
invention [Be Bosch's Application jor a Patent 26 R P C 710, 

following iCflV V (1836), 2 Web Pat Ca^ 34) 

(t) Vickers, Sons d- Co y Siddell (1890), 7 R P C 292, 11 L 

(a) Lyon v Goddard (1893), 10 R P C 334, C , per I^ord Lshlr, M R , 

at p 344 “ Haa there been an exoroiae of the inventive lacultiea T 1’hat 

dependa on a true view of all the circumstanc ea, and it cannot be governed 
in any one case by a finding of fact, on a totally diilerent mventioii, by a 
tnbunal like the House of Lords We must apply our mind to the spe/Cifio 
tacts before us and nothing is more pernicious, or hkoly to lead the couit 
astray, than, when it has to aecide a question of fact m one case, to wander 
into another case, to look at the decision of fact in that case, and then to 
see what differentiations there can bo between tho facts in the c Lte>d case 
and the one before tho court Tho court that travels on those linos alwaj i 
goes wrong*’ (ibid, per Bowen, L J , at p, 346) 

(b) Btekman v Thierry (1896), 14 ft P. C 105, H L , Fawtetf v 
BoiiMm(18d6), 13R P C 398, C A , 12 T L R 507 , LongboUom v Shaw 
(1891), 8 RPC 333, H L , Morgan d Co y Wvndover d Co (1890), 7 
RPC 131, H L 

(C) GosneUv Buhop (1888)* 6 R P C 41, 161, C A , American Braided 
Wire Co. v. Thomm (1890). 44 Ch. D 274, C. A , Bldke^t di Co v La^m 
d Co (1889), 6 R. P. C, 184, C, A. 43 Ch P 23 , Eliot v. Gritwsmd Tw 
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because there was no incentive to attempt it, and that, as soon as 
that incentive came, the solution was so obvious that it required no 
invention (d) The strongest evidence of this kind, however, some- 
times shows that the invention, though appaiently trifling, made the 
whole difference between commercial success and failure, and if this 
IB so the court is very loth to say that there is no invention. The 
meiest ‘'scintilla” of invention maybe sufficient to support the 
patent Nor is the apparent simplicity of the invention, when 
once it has been invented and explained (c), nor the fact that it 
was come by through an accident ), a bar to the patent 

Again, the nature of the art itself may be some indication as to 
whether theie has been invention or not For instance, analogous 
use of (lifter ent things is much less certain to produce analogous 
results in chemistry than it is in mechanics, and consequently the 
decisions of the eouits show a greater inclination to attribute inven- 
tion to a new use of chemical process than to a new use of mechanical 
contrivance, assuming thiit the question turns on analogous user (^) 

It will be seen that these questions aie only germane to the 
e\idence which should be tendered, and not to the mam question, 
which 18 ono of pure fact and must satisfy two conciitions — 

(1) there must have been an exercise of the inventive faculties , 

(2) theio must he a new ait 

289 Fiom the meaning of the woids it is clear that a principle 
of natuie cannot be an ait in itself Theiefoie the discovery of a 
piinciple cannot be the 8uh]ect-matter of a p.itent (/i) But tlie 
(liscoveiy of a principle together with the means of putting it into 
practice may be goo(l subject-matter (t) 

The iK^w ait in tins case is not the principle jxo for that pet 
se is no art, nor the means of putting the principle into effect per 


riaieCo (1890) 7 K P C 455, C A , Oammons y (1904), 21 

n V c m, c A 

id) 7vOs/i V Uagite (1838), 1 Web Pat Cas 202, 207, C A , Ehrhrhx 
Ihhe (1888), 5 R P 0 198 206 , Edison Bell Phonograph Corporation 
y i^mithand Young (WH), HR PC 389 C A , Hayward v Hamilton 
(iftSl), Grifflii, Patent t'^aaes, 1884 6, 117, Parker and Smith v Satchwell 
Co (1901), 18 R P C 299, British Vacuum Cleaner Co v Suction 
Cleaners Ltd (1904). 21 R P C 303 

(e) Benno Jaff^ vnd Darmstaedter Lanolin Fahnk v Btchardson (John) 
d Co, Ltd (1894), 11 R P C 93, 261, C A 

(/) Lwrdet\ Jo^irwon (1778), 1 Web Pat Cas 63; Cranex Price (IS42), 
4 Man & G 580 

(</) Badihche Amlin und Soda Fabnk x Levinstein (1887), 12 App Cas 
710 

ih) Boulton X BuU (1795), 1 Caip Pat Ca.s 117, Househill Coal and 
InmC^ X -Vet/fioa (1843), 1 Web Pat Cas 673, H L , Crossley x Potter 
(1863), Macr 240 

(0 NeiUon x Haiford {IQ41), I Web Pat Cas 331, Walton x Bateman 
(1842), 1 Web Pat Cas 613, Hills x London Oas Light Co (1860), 5 
H aV N 312, Newton x PawcAer (1861), 6 Exch 859,865, Harwood x 
Great Lorthem Rail Co (1860), 2 B & S 194, per BlaOKBURX, J, at 
p 214; Canninqton x Nuftall ^871), L R 5 H L 205, 225, Danger- 
field X Jones (ISm), 13 L T 142, Jones x Pearce (1832), 1 Web Pat 
Cas 122, Jwpex Pratt (IS37)^ 1 Web Pat Cas 146, AwtomaHc Weighing 
ifachine Co v Knight (1889), 6 R PC 113, 297, C A , Thomson v 
Moore (1889), 6 R P C 62fi» 23 L R Ir, 599, 626, affirmed (1890), 7 
RPC 326, H L " 
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Kt, for that may be old (t), but the process of utilising the prineiplo. 
Foi instance, Watt discovered that the e&ciency of the steam engine 
could be greatly increased by keeping the cylinder hot and con- 
densing the steam outside instead of inside In his patent he 
showed means of doing so It was objected against his patent, 
first, that it was for a principle, and therefore bad for want of good 
matter, and, secondly, in the alternative, that it was for the means 
of keeping the cylinder hot, which was well known, and therefore 
bad for want of novelty. It was held, however, that it was for 
neithei, but for the process of working a steam engine on a new 
principle by means disclosed ( 1 ) 

It 18 now settled beyond doubt that a process may be an ait 
within the meaning and for the purposes of a patent (?;/) That 
being so, two alternatives piesent themselves— ( 1 ) the punciplo 
may be new , or ( 2 ) the principle may be old In either case llieie 
may be good subject-matter, but the ambits of the two patents will 
be quite different In the former case the pith and inaiiow of the 
invention is the principle, and. if the inventoi has devised some wav 
of carrying his new piinciplo into effect, he is entitled to protect 
himself from all other modes of putting that principle into ellect, 
that being tieated as piracy of his original invention (n) In the 
lattei case the pith and rnanow of the invention is the means of 
caiijing a known ininciple into eflect, and piotocliou will only be 
given foi the paiticular means described (o) 


SECT 1. 

btro^ 

daotmy. 


N('w 

principle or 
apphcutioti of 
olii priiK ipie 
as Hubjetl- 
iiiafter. 


(1) OUoY Xin/ord (1882), 46 L T 36, C A . Neilson \ f/rn/ord (1841), 
1 \Veb Pat Cas 331, Homehtll Coal and Iron ('o v (1843), 1 

Web Pat Oas 673, II L , Munis v Foster (1844), 2 Web Pat Caa 00, 
Edison Bell Phonogmph Corporation v Smith (1894), IIP P C 148, 380 , 
10 T L R 522, Electric Telegraph Co v i/reW (1861), 10 C B 838 

(l) Bouliony (1796), 2 Hy B1 403, Homhhwei v Boulton (11 
8 Term Rep 96 

(m) Crane v Price (1812), 4 Man & G 580, see Hally Jarvis (1822), 

1 Web Pat Cas 100, Losh y (1838), 1 Web !M Cas 202,207 

(n) Jupey Pratt (1837), 1 Web Pat Cas 145, appn^d in Chamheihnn 

and Bookham y Bradford Corporation (1903), 20 R C 673, H R , 

Ashworth V English Caid doming Co (1903), 20 R P C 790, H L , 
Consolidated Car Heating Co v Came (1903), 20 R P C 745, P (’ , 

[1903] A C 609, Sandow v Ssalay (1904), 21 R P C 33, 333, (' A . 

Haskell Golf Ball Co y Huiihison (No 2) tl0<>6). 22 R P 0 478, 
Minter v Wells (1834), 1 Web Pat Cas 127, HoV’Sehitl Coal and Iron 
Co y Nedson^ siwra, atp 686, Ottov Linford, supra, Crossley v Beveiley 
(1829), 1 Web Pat Cas 106 , Badische AnUin und Soda Fahnk v Levin- 

(1883), 24 Ch D 156 , Easierbrooh y Great Western Rail Co (1885), 2 
RPC 201 , Automatic Weighing Machine Co y Knight (1888), 6 R P (> 
297, 304, C A , Automatic Weighing Machme Co v Combined Weighing 
Machine Co (1889), 6 R P C 367, C A , 68 L J (Q B ) 647 , Automatic 
Weighing Machine Co y National Exhibitions Association (1891), 8 R 
P C 345 , 9 R P C 41, C A , NobeVs Explosives Co y Anderson 
(1894), 11 R P C 519, C A , per Kat, L J , at p 627 

(o) Proctor v Bennts (1887), 36 Ch D 740, C A , SiddeU v Ticktrs, 
Sons d Co (1888), 6 R P C 416, C A , 39 Ch D 92, Needham v 
Johnson d Co (1884), 1 R P C 49, 0 A.pBovdty Pimm (IB56), 11 £xeh 
718, Barbery Grace (1847), 1 £xch 339 ; Curtis v Platt (1863), 3 Ch J). 
136, n. ; Lisier y Leather (1868), 8 £ 4c B 1004 , Saxby y dunes (1874), 
43 L. J (EX ) 228, H L ; Dudq^ v Thwison (1877), 3 App Cas 34 ; 
NofdenfOt v Oardner (1884), 1 R P C 61, C A , BocKttig Va v. 
fiMilcm, (1S8S), e B P*C 69, H L 
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m An improvement on Bomething Itnown maj be the subject* 
matter of a patent (p). Nor is it any bar to the patent that the art 
upon which it ib an improvement is already the subject*matter of 
an existing patent (g) It may well be that the second patentee 
cannot use his improvement without infringing the first patent, 
and therefoie must use it under licence from the first patentee, but 
that 18 not material on the question of whether his improvement 
patent has subject-matter or not (?) 

291 Where a patent for an invention has been applied for or 
granted, the applicant or patentee may apply for a patent for any 
impiovement oi modification of the original invention as a patent 
of addition instead of as a substantive new patent If granted, the 
patent of addition depends for its term on the oiiginal patent and 
certain fees are saved by the patentee (s). 

292 A new combination may be the subject-matter of a patent 
although every part of the combination per 8e is old, for here the 
new art IS not the paits themselves, but the assembling and working 
them together, which ex hijpothest is new (f) If the result produced 
by such a combination is either a new article, or a better article, or 
a cheaper article than before (a), such combination is an invention 
or a inanufactuie within the statute and may well be the subject- 
matter of a patent (i) It is none the less a new combina- 
tion becaube the novelty consists in omitting some part of an old 
combination (<) 


ip) Sir E Coke says that it cannot be (Btreofs Case (1573), 3 Co Inst 
184 Ex Oh ), but this proposition has been overruled in terms again and 
again (Ralston v Smith (1865), 11 H L Cas 223, Boulton v BuU (1795), 
2 iry B1 463, 488), and, were it good law, it would vitiate many existing 
Ij’itciits (^orns v Branson (1776), cited 2 Ily B1 489) 

(q) Lister v Leather (1858), 8 E B 1004, 1017, Crane v Trtee 
(1842), 4 Man G 680, IJichton^s Patent Syndicate v Patents and 
Machine Improvements Co , Ltd (1909), 26 R P C 339 

(r) Lister v Leathery supta. Crane v Price, supra 

(fi) See pp 205, 206, post , Patents and Designs Act, 1907 (7 Edw 7, 
c 29) 8 19 For a form of application for a patent of addition, see 
Eh(y< loptedia of Forms and Precedents, Vol XVI p 495 

(/) Newton V Grand J unciton Rati Co (1846), 6 Exch 334, Boulton v 
Bull, supta, at p 487, liuddart y Ortmshaw (1803), Dav Pat Oas 265, 
Hill \ Thompson (1817), 1 Web Pat Cas 235, 237 ; Brumton v Hawkes 
(1821), 4 B &Ald 541, 550 , Jk«ter y Leather, supra , Mortonv Middleton 
(1863) 1 Maeph (Ct of Sess ) 718, 721 
(a) Morton v Middletan, supta , Crane v Price, supra , Murray v 
Clayton (ISl 2), 7 Ch App 670, 584, Marconi y British Radio Telegraph 
and Telephone Co (1011), 28 R P C 181, 27 T L R 274, Bntwh 
Westinghouse Electric and Manufacturing Co y Braulik (1910), 27 RPC 
209 C A 

ih) Crane v Price, supra , Canmngton y NuUall (1871), L B 6 H L 
205, Minicr v Wells (1834), 1 Cr M & R 606, Uuddart y Chnmshaw, 
supra, Allen y Bateson (1845), 1 C B 661, Lister y Leather, supra For 
rnatance, if the sheanug of cloth from list to list by shears is known and 
the shearing of it from end to end hj rotatory cutters is known, a com- 
bination of the shearing ol it from net to list rotatory cuttm may 
be sttbxect-matter (Lewis v l)avts (1829), 3 C 6c P 602) 
le) For instance, iron pipes were made by forcing iron strips, heated at 
each edge to the wddmg nomt, thron^a hole in a die plate, in the cenl^ 
of whictt beda was a sohu mudnl stnp was bent round and the 
edges forced together by a Hole, while the mandril was for the purpoie of 
keepinj|.4hcr centre of the pipe open. It was discovered that the mandril 
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It how6ver^ always be borne in mind lihat the ei^ereise of 
the inventive faculties must have been called into play, and the 
mere combining of two elements of machinery or other things 
without invention is not the propei subject-matter of a patent 
A combination may, but it does not follow that it must, be the 
subject-matter of a patent (cf) 

293. It being known that a certain class of things will operate in a 
certain way, or it being known that a certain process will produce 
ceitam results, the selection of the best of the class, or of the 
conditions under which the process will give the best results, may 
be the subject-matter of a patent (c) 

294 So far the class of inventions dealt with consists of some new 
means to arrive at either some new or old result There is, bowevei , 
a material difference between applying a new contrivance to an old 
object and an old contrivance to a new object ( /*) I'he same law 
still obtains, namely, that there must be an exoiciseof the invenlne 
faculties and the production of a new art, but in this lattci class of 
case it IS most diifacult to apply {q) 

111 fact was Quite unnecessary and needlessly oomphraied the machine 
It was held that the combination of passmii^ strips of iron m the old uay 
through the old hole hut without the mandnl was good subieot-maltor ot 
a patent {Emaell v Cowley (1835), 1 Cr M & R 864 , and see Booth v 
Kermard 1 H & N 527, Ex Ch , Walhvqton v Dale (1852)» 7 

Exch 888, MtnUr V Jlfower (1837), 6 Ad & El 735 , Snrby v Glovoesltr 
Waggon Co (1881), 7 Q B D 306 , Pneumatic Tyre Co v TuMesn Tyie Co 
and Capon Heaton (189Sh 15 R P C 74, 236, C A , 14 T L R 341 16 
R P C 77, H L , 15T L R 127) 

(d) WiUtams v Nye (1889), 7 R P V 37 , Thompson v James (1863), 
32 Beav 570, Jtushiony Crawley {1810), h R 10 Eq 522 

(e) Hills V London Oas Liqht Co (1860), 5 H &N 312 For instance, it 

was well known that all solutions of potassium cvanido would dissolve gold 
out of its ores to some extent It was found that a very dilute solutiou 
uas far supenor to a strong solution, and it was held that the selection of 
the very dilute solution was good subject matter for a patent {Cohsel Gold 
Extractinq Co v Cyanide Gold Recoiery Syndieale {I80r))p 12 R P C 232, 
C A ) Again, it was known that a certain chemieaT pi •< ess at all inn tonal 
temperatures produced substance X and substaik^e i X was ns^dnl 
commercially, Y was of no value About 90 per cent of the useless \ 
was produced for about 10 per cent of the useful X It was disco veered 
that by never allowmg the l^emperature to rise above a certain point the 
production of the useful X was enormously increased It was held that 
tins selection of this particular condition of temperature was good suhic^ t- 
matter (iSaoc^nn Corporation V Chemicals and Drnqs to (1890), 17 R P 
28, andseeFartZew’s (1777), 1 Web Pat Cas 64, WalUmy Potter 

(1841), 3 Man & G 411 , F v Cutler (1847), 3 Car & Kir 215 , Bmh 

V Fox (1866), 6 H L Cas 707 (application of a known machine to a new 
purpose) , Hill v Thompson (1817), 1 Web Pat Cas 235, 237 , Macintosh 

V Evermgton (1836). 2 Carp Pat Cas 180, Walton v Potter, supra 
Munts V Foster (1844), 2 Web Pat Cas 96, 103 , Penn v Bthby (1866), 
2 Ch App 127 (^plication of an old material to a new purpose) , ffaU v 
Jafyis (1822), 1 Web Pat, Cas 100, Pow y Taimton (1845), 9 Jur 1056, 
BiiiiMr v HeaU (1857), 6 Exch 607 (application of an* old process to a 

(1838), 1 Web Cae 202, 207 

(o) The ipsost instructive case (Done Fox v Kensington and Kntghfsbrulqn 
Ktddrio JUghtiM (7a,, [1892] 3 Ch 424, C A . per Lindlet, h J , at p 429) 
on ^{s ejass of invention is that of Harwood v GretU \ortAern Pad Co 
(1B66}« ll IJ Lr Cas 654, where tht ituention was (of the applifalinii of a 
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295 A mere application of an old contrivance in the old way to 
an analogous subject without any novelty in the mode of applymg 
such old contrivance to the new purpose is not such subject-matter 
as will support a patent (A) In every case arises a (question of 
fact, whether the contrivance before in use was so similar to that 
which the patentee claims that there is no invention in the differ- 
ences, if any, bet^^een the old contrivance and that for which the 
patentee claims a monopoly , and if there is none, then arises a 
fuither question of fact, namely, uhethei the purpose to which the 
contrivance was before applied and the new purpose are so analogous 
or cognate that there is no discovery or invention in the new 
application — whether, m shoii, it is mere application or not , for if 
there is invention or discovery producing a practical benefit (t) it is 
the valid subject of a patent It must always be a question of 
degiee -a question of more or less whether the analogy or cognate- 
ness of the pui poses is so close as to prevent there being invention 
in the application If there is anv loal invenLion, though a slight 
one, i)ioducing a beneficial lesiilt, Iheie is subject-matter (fc) 

1^he above question often arises in one particular form, that of 
the new and moie advantageous use of old tools The meie 
application of an old tool to hitheito untried material (J), or in a 
bettor and more skilful way (m), is not proper subject-matter 
foi a patent It would be a veiy extraordinaiy thing to say that 
because all mankind eats soup with a spoon that a man could take 
out a patc'nt because be says you might eat peas with a spoon (n) 
The lights of the public would be unduly curtailed if this were so (o) 

296 Finally, a most important class must be considered Is 
tlie product of a manufacture pc? se the subject-matter of a patent ? 


well known iron plate, which had been used for joining wooden beams 
toffctlicr, to join iron rails together, what is called a “fishplate” on 
j ailwayH AliJiough the judgment in that case was not unanimous as to the 
l.K ts, all the judges were agreed as to the law 

{h) Lashv Hague 1 Web Pat Cas 202, 208, Kay v MarshM 

(IS^l), sri & Fin 245, H L , Bahton v Smtfc (1865), 11 H L Cas 223 . 
U iZ/w V (1863), 1 New Rep 234, Main y Aahhy db Oo (1911), 

28 R P C 402 This principle holds good even although there is com- 
mercial success {Thermos, Ltd v Isola, Lid (1910), 27 R P C 388) 

(t) As in the case of Crane v Pnee (1842), 4 Man &; G 680 
(fc) Vtckers, Sons dh Co y StddeU (1896), 7 R P C 292, H L The 
question is one of puie fact in each case, and a miiltiphcation of authority 
does not assist , but for a case where the court went very far m order to 
uphold a patent, see Thomson y American Braided Wire Co (18891. 6 
RPC 618, H L , 6 T L R 637 ' 

(l) Brook y Aetm (1857), 8 E & B 478 , Patent BoUle Envelope Co v 
Seymer (1858), 5 C B (n s ) 164 

(m) Dredge v Parnell (1899), 16 R P C 625, H L 

(n) Losh y Hague, supra, per Lord Abinger, C B , at p 208 

(o) For ^tance, it bemg known that paraffin was beneficial in cleaning 
paper-making machines, it was discovered that the evils which the paraffin 
I'emoved could be prevented altogether by tieatiBg the dean machine 
with paraffin before starting it It was held that this ‘was not proper 
nubjeot^snattor, for anyone who used paraffin, as he had a perfect nght to 
do» would be prevented from usim it on a clean machine {Pamngton 

KiMikr-Pitriieigton Paper CS v BartkpooU Pulp and Paper Co, 
(1895), 12 R P 0 295) 
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There is no decision on thiEi point, but in these days ^^hen chemical 
patents are becoming more and more numerous the matter is of 
growing importance At first sight it would seem that products duotoit* 
pet 86 would be good subject-matter, for they are something ““ 
manufactured by art, which is one definition of manufacture, and 
the word manufacture in the Statute of Monopohes (p) is of 
extensive signification, and is applied not only to things made but 
to the piactice of making {q) 

The point, however, lies deeper than at first would be supposed (? ) gubmisnion 
The nature of patent rights is that of a chose in action (/?), that is to that prodmo 
say, a right that can be enforced in a court of law, and the enforceable ^ 

light 18 not to vest anything in the patentee (f), but to prevent any one mauer of 
else making, using, or working the manufacture In the sense of pateut 
the word ‘'manufacture” as hithei to used, namely, as equivalent to an 
a^t or trade, this is intelligible enough But if a pioduct pet se is to 
be the subject-matter, the patentee has a right to prohibit anyone elho 
not only fioin using some coipoieal chattel in a jiaiticulai way, hut 
also from ha\ ing that corpoieal chattel at all Foi instance, suppose 
a man discoveis an element hitheito unknown and produces it m its 
pure state by any well-known pioceas, he would bo able to leHtniin 
anyone fioin digging up and selling the earth for the foundations 
of a house if that earth happened to contain a deposit of the elemont 
in a pure state, weie the product of his invention pet se subject- 
matter If it 18 concoded that this is an absurdity, there is no 
logical diffeience between the case taken and that of the chemist who 
claims a dye stuff pet se as the subject mattei of his patent He 
discloses that A, B, and C, well-known chemical bodies, under 
ceitain conditions, make Q, a new and valuable dye stuff He chooses 
to flame his claim so that Q, ii respective of the method, is 
the subject-mattei per se Another chemist makes X, Y, and Z, 
admittedly quite different chemically fiom A, B, and C, react 
together , and, in the molecular shuffle that follows, to his surpiise 
Q results He has not used his coipoieal chattels X, Y, and Z in 
any way disclosed oi claimed by the patentee, yet he suddenly 
finds himself depiived of the free use of them, jud as the buiUler 
was deprived of the use of his earth 

In the absence of any authority to show that a different law 
obtained for different classes of pioducts, it is submitted that a 
product pet se is not the subject-matter of a* patent 

(ii ) Novelty of the Art 

297 The statement that the subject-matter of a patent must he 
for the sole working or making of any manufacture («) was made 
subject to two limitations (b) The first of these is that the manu- 
facture shall be new, and that others at the time of the making of 


EsMutial to 
validity ol 
patent 


ip) 21 Jao 1, c 3 , see p. 134, ante 

(3) Soid/ton V BtiU (1796), 2 Hy 131 463, £tbe, C J , at p 492 
(r) It was never rai^ in the case oited m note ((), infra 

(?) Bniuth^M^^^pe mul Btoffraph Co , Lid v Honiem^ [fWlj I < 1> 
(a) See p 134, ante 
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Buch patent or p;rant shall not use it (c) Novelty of the art is all 
essential to the validity of the patent, for otherwise there would he 
no benefit given to the public and consequently no consideration 
moving from the patentee , for the consideration which alone gives 
the Crown power to grant patents of monopoly is that the inventoi 
shall bring into this realm some new trade or some engine tending 
to the furtherance of some trade (d), and, if the invention is not new, 
the inventor does not communicate to the public anything which 
they did not know before If, therefore, the public has once become 
possessed of the knowledge of the invention, no patent granted 
subsequently will be valid (e) The public can become possessed 
of the knowledge of the invention in two ways — (1) by prior use of 
the invention, oi (2) by prioi publication (/) 

A public use of an art will avoid a subsequent patent for it 
foi three reasons — (1) because the public use of an invention is 
evidence of public knowledge, (2) because the Statute of Mono- 
polies (^/) ox |)i essly req lilies that an invention gianted by patent 
shall be such as otheis at the time of making the patent or grant do 
not use, and (3) liecausc every patent expiessly reqiuies that the 
invention comprised m it shall be new as to the public use of 

298 The questions to be considered as to whether a prior use 
does or does not avoid a patent are tw^o — (1) was the use public? 
and (2), assuming that whuh was used not to bo identical with the 
invention, was it so ricai as to have given the public the knowledge 
of the invention ?(i) Both aie questions of fact 

299 Dealing with the fiist, the use must be a public use, and 
by that is meant not necessauly a use by the public, but a use m 
public ( /) The use need not have taken place in any public resort, 
such as a maikct-place It is sufiicient if it is without concealment, 
as wheie the aiticle was openly manufactured (/*-) or exhibited in a 
shop(/), all the w'orkmen knowing of the method (//i), or where tJie 

(r) Statute of Mouopohos (1623), 21.Tac l,c 3, e 6 
(d) Jhiicy V AlUn (1602), Noy, 173, 182, Jjfswich Clothworkera* Case 
(1(U4). Godb 252 

(r) There arc three statutory exceptions to this statement, see pp 144 
€t seq , post 

(J) As to prior publication, see p 140, post 
(q) 21 Jac 1, c 3 
(A) Hmdmarch on Patents, p 108 
(i) See p 146, post 

{)) Where, for instance, a look which anticipated the invention had been 
used on a man’s gate, it was hold that this was a pubho use (Carpenter v 
Smith (1842), 9 M & W 300, 304) 

(k) Carpenter v Smith (1841). 1 Web Pat Cas 636, Heath v Smith 
(1846), 2 Web Pat Cas 268, Croysdale v Fisher (1884), 1 R P C 17 , 
J^iBierv Norton Brothers dt Go (1886), 3 RPC 199, Podmore v Wright 
Co (1888), 5 R P C 380, WesUey, Bichatds Co v Perkes (1893), 10 
R P. a 181 

♦ ^ Stmpherson v Syer (1887), 4 R P C 407, C A There may be 
pubho user if the invention is exposed in a spot to which the pnbhc had not 
Iree sneam {Stead y Wtlliams (184B), 2 Web Pat Cas 128, 136, Steady 
Jnderegn 0846), 2 Web Pat Cas 147, 149) But the exhibition of a 
modd to thm or four persons is not pubho user (Lewts v Marling (182^), 
4 C 52; 56^ Ben&ey v Fleming (1844), 1 Car 6r Kir 687, Winhy 
V Hanvheeter etc. Stems (1889), 6 R P C 369) 

Lm) Sa^y y. Wajfon Co (1883), Onffin, Patont Cases, 1888, 64, 
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Article was t>ttUicIy exhibited m a shipbuilding yard wi^ ttd Baer.! 
precautions to secure secrecy (n) The manufacture of an article 
openly is sufficient to avoid a subsequent patent, and it is not dwmqr* 
necessary that a smgle piece should have been sold (o). — ^ 

The secret use of the invention by a person in the privacy of his 
own closet does not constitute an anticipation for the purposes of 
avoiding the patent (p) 

300 The same law obtains v^hether the use is by an ordinary , Use may be 
member of the public or bj the inventor hunself If he has confined inventor 
the use to the secrecy of his chamber the patent is not avoided , 
otherwise no expeiiments would be possible, for as soon as an 
experiment bad been successful there would have been a prior 

use (q) Nor does the use in the presence of persons who are in 
confidential or fiduciary relationship with the inventor (i), such as 
workmen employed by him on the manufactuie(u), oi someone who 
IS to test the efficiency of the invention, make the use a public one 

301 The public sale of an invention is public use of it, and, if pablicaaieii 
made by the inventor himself, certainly avoids a siibsoiiuent patent, public uso 
because, if the inventor could sell the invention, keeping the secret 

to himself, and, when it was likely to be discovered by another, take 
out a patent, he might have practically a monopoly foi a much 
longer period than fourteen >eais (b) Besides which consideration, 
the public sale of an article before the date of a patent is evidence 
of the invention having been used and exercised for the purposes of 
commerce and not simply for the puipose of experiment (r) 

Therefore where, before the patent, even a single specimen of the 
article is sold within this realm (d), the patent is void, and it is 


(n) LtfehocU Co v Chambers Brothers db Co (1891), 8 K P C 418 A 
public exhibition on the roafi may be a public usoi (B'lereUm v Utchardso'n 
(1884), GnflBn, Patent Cases, 1884-6, 64) 

(o) Hancockv iSowtrucK (1861), Newton’s London .loiirnal,Vol XXXIX , 

158, Mulhnsr Hart (1852), 3 Car A, Kir 297 , 0^/^v v Bolden (1800), 
8 (’ B (N s)666, Betts V (1868), 3 Ch App 429,430 

ip) Young v liosenihal db Co (1884), 1 R P C 29, JJollond v 

(1766),! Web Pat Cas 43, Bills v London Qas Light Co (1800), 5 
II & N 312, 336 

(^) Be N email and Elhoi (1858), 4 C B (n S ) 209 

(r) For the effect of a disclosure to the jfublic by such persons, see 
p lilfpost, Oadd and Mason y Manchester Corporatwn Q K P C, 

249, 516, C A 

(а) Smith y Damdson {1857), 19 Dunl (Ct of Sess ) 091, Morgan y 
Seaward (1837), 1 Web Pat Cas 187 , Useful Patents Co v Bylands 
(1885), 2 R P C 266, Eumphersony Syer (1887), 4 R P C 407, C A , 
Kurtz y Spence (1897), 6 R P C 161 , Betts v Menzies (1869), 1 E & 
E 990, 1008, (1862) 10 H L Cas 117, Bentley v Fleming (1844), 1 
Car & Kir 687 

(б) Morgan v Seaward, supra, at p 194, Losh r Bogus (1838), 1 
Web Pat Cas 202, 205, Oerm Milling Co y Eob%nson{Bo 2) (1886), 3 
RPC 399 408, C A 

(e) Wood y Zimmer (1815), 1 Web Pat Cas 44* n , Oerm Milling Co 
y Bobineon (No 2), supra, at p 406, Otbson and Campbell v Braml 
(1841), 1 Web Pat Cas 627, Carpenter y (1841), I Web Pat Can, 

530, 636 , RoUms v Capper db Co (1888). 5 R, P C 289 

(d) UmihaU v. Blomer (1854), 2 Web Pat, Oas, 199. 



144 


Patents and Inventions. 


Sect 1 
Intro- 
ductory. 


Sale by 
person other 
than pate'itec 


Distinction 
between use 
for profit and 
cxpcrinuntH 
incidentally 
profitable 

Exhibition 
without 
proof of 
sale 

Exhibition at 
industrial oi 
international 
exhibitions 


immaterial whether the articles sold were made in the realm or 
abroad (e), or that the sale was a mere experiment to asceitam if 
the goods would stand wear or that buyers would take them (f). 

A sale by some one other than the subsequent patentee may be the 
subject of difleient consideiations If, by the sale, the public has 
gained the knowledge of the invention, theie has been a dedication 
of the invention to the public and no subsequent patent can be 
valid Although theio is some doubt as to the effect of a use or sile 
of an article made abroad which, though manufactured in accordance 
with tlie invention, does not in itself disclose to the public what the 
invention is (ry), the rnoie logical reasoning of the older cases 
would seem to bo coriect, namely, that such a sale will avoid the 
patent for the reason that, if it did not, he who had used the invention 
by selling the article would be restrained flora doing what he had 
already done (h) 

302 A distinction must be drawn between the use of an inven- 
tion foi piofit and the carrying out of expeiiments which turn out 
to be successful and by a coincidence hafipen to bi ing piofit to the 
inventor (0 But, though this is the piinuple of law, an inventor 
may lose his rights by continued usoi before application (A) 

303 So jealous is the law of any use of the invention for profit, 
that the exhibition of the ai tides sulisequentlj patented (i), or the 
deposit of the ai tides m a warehouse for the purpose of sale (m), is 
sufficient to avoid the patent, even though no actual sale is proved 

An exception, however, is made in favour of certain exhibitions, 
since it IS often of the gieatest impoitance that an invention 
should become knoNMi to those inteiested in the tiade to which it 
appertains at the eailiest possible date, both in the mteiests of the 
public and of the inveiitoi The exhibition of an invention 
at an industiial or international exhibition, ceitified as such by 
the Boaid of Tiade, or the publication of any desciiption of the 
invention duiing the period of the holding of the exhibition, or the 
use of the invention toi the purpose of the exhibition in the place 
where the exhibition is held, or the use of the invention duiing the 
period of the holding of the exhihiiion by any person elsewlieie, 

{e) Jensen y Smith (1885), 2 R P C 249 

if) Lisiet V N 01 ton Brothers d Co (1886), 3 R P C 199, compare 
Oxley V Holden (I860), 8 C B (n s ) 666 

iq) Sunliqht Incandescent Oas Lamp Co v Incandescent 6a$ ikght Co 
(1897), 14 R P C 767 

(h) Heath v Smith (1854), 3 £ & B 256, per Erle, J , at p 273 , 
Cornish V Keene (1835), 1 \^eb Pat Cas 501 

(t) As where a man contracted to lay a cable, and m carrying out the 
contract made expenments which turned out to be successful and embodied 
the invention, it was held that this did not amount to using his invention 
lor profit, as the profit came from the contract, which was not to use the 
invention, but to lay a cable m any way he chose, and consequently the 
use of the invention was merely a coincidence (Re NewdU and Elliot (IS5SU 
4 C B (N s ) 209, distmgipsning Be Adamson's Patent (1856), 6 De G« 
M & G 420) 

(X) Re Adeimson's Patent, supra 

(l) Lister V. Norton Brothers db Co , supra 

(m) MuJhnsy (18o2),^5 Car & Kir 297. 
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witboat the pnvity or consent of the inventor, does not prejudice 
the right of the in\entor to apply for and obtain a patent in respect 
of the invention, or the validity of any patent granted on the applica- 
tion, provided that (a) the exhibitor, befoie eidiibitingthe invention, 
gives the Comptroller (n) the prescribed notice of his intention to do 
so, and (b) the application for a patent is made before or vrithin six 
months from the date of the opening of the exhibition (o) 

By an Order in Council the Crown nia^ apply this exception to 
any exhibition without a certificate from the Board of Trade, and 
may by the terms of the oider relieve the exhibitor from the 
condition of giving notice to the Comptroller (p) 

304 It IS not necessary that the use should have been con- Uie need not 
tinned right down to the time of the grant of the patent (^) It continued 
has been fi equently stated that there is no decision as to whether 

a rediscovery of a lost art can be the subject of a valid patent or 
whether the patent will be avoided for want of novelty, but it has 
been laid down that it is not iiecessaiy that the contrivance or 
machine should lie in use up to the time of the letteis patent, 
provided that it has been once in public use and the recollection of 
it has not been altogether lost(f), and by implication, therefore, if 
the recollection of the prior use has been altogether lost, a patent 
foi the rediscoveiy of the invention might be good 

305 The second question in the test («) as to whether a prioi identity of 
use of the invention avoids the patent or not is, supposing that 

there has lieon a public use, was the thing used the invention oi tion. 
not? If the thing used was the actual invention the patent is 
avoided But it may be that the thing used falls short of the 
actual invention If so, it becomes a question of tact whether the 
thing used is so like the invention that the diileience is merely 
colourable or whethei it would take invention to come by the 
patented invention even with the knowledge \>f the prior user It 
18 deal that this question is intimately connected with that of 
subject-matter, for, the extent of the advance m the public's know- 
ledge having been narrowed down by the prior user, it at once 
becomes mateiial to see if the step from the prior user to the inven- 
tion, which IS all that is new in the invention, is sufficient subject- 
matter to support the patent In this connection the same question 
arises as that w'hich is dealt with hereafter on the question of how 
much information is necessary in a document in order to constitute 
anticipation for the purposes of avoiding the patent (a) 

(n) As to the Comptroller, see p 168, po«( 

(o) Patents and Designs Act, 1907 (7 Edw 7, c 26), s 45 (1) In 
order to identify the invention the appheant must give the Comptroller a 
short description of it, together with drawings, where neoess^w, and any 
further information that the Comptroller may require (Patents Rules, 1908, 
r 101 (Stat B & 0 , 1007, p 779) , see Encyclopssdia of Forms and 
Precedents, Vo) X , p 170) 

(p) Patents and Designs Act, 1907 (7 Edw 7, e 20), s 45 (2) 

Iq) HoutehiU Coal auM Iron Oo v JfeUson (1843), 9 Cl 4eFin 788,11 Ij, 

(r) Ibid , per Lord Ltkdbuiist, L C , at p 803 
(•) As to tike first question, see p 142, ante 
(a) See pp 166, 167, post 
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As the mere ase by way ot experiment of the inveiitkdi Soei 
not avoid the patent (b), so also nnsnceesefnl expenments do not 
ai'oid a patent for a successful invention, nor does the user oi a use- 
less machine avoid a patent for a successful machine, notwithstanding 
that there are similarities between the two (c) , nor is the exhibition 
of a model necessarily sufficient user of the actual machine (d) 

307 While it IS not necessary, in order to avoid a patent for 
want of novelty, that the use should have been continued down to 
the time that the patent was granted (e), the fact that what was 
done was abandoned may be very stiong evidence that the user was 
of unsuccessful experiments and not of the complete invention, and 
therefore does not avoid the subsequent patent (/) 

308 There is another way m which the public may gain the 
knowledge of the invention, and that is by a piior publication As 
111 the case of piior use, there aie two questions of fact raised — (1) 
was there sufficient publication ’ and (2) if there was, did the 
document so published furnish sufficient knowledge ? 

Publication may be by writing or parol 

309 The question as to whether there is sufficient publication 
depends on the following consideration Was the document or 
communication part of the public stock of knowledge ? — that is 
to say, had the public access to it in older to learn from it the 
knowledge which it contained ? For, if a document is relied on, it 
18 not necessary to show that any member of the public actually 
read it, provided they had an opportunity of doing so (jf). 

For instance, which is the commonest case of all, if the book 
IS upon the shelves of some public library — in piactice usually the 
Patent Office library — it is clearly accessible to the public, and 
the information theiein contained is part of the public stock of 
knowledge, even thougli there is but one copy (/«) Further, it is 
publication although the document is not in English, provided 
it Id in some language with which those interested iii the subject 
may be presumed to be familiar (i) 


(/') See p 143, ante 

{<) Murray v Clayton (1872), 7 Cli App 670, 681, Batlow v Baylu 
(1870), Griffin, Patent Cases, 1884-6, 44, Daw v Eley (1867), L R. 3 £q 

496, Pneumatw Tyre Co v East London Rubber Co (1806), 14 B P C 

77, Jones V Pearos (1832), 1 Web Pat Cas 122,124, Tongue Stott 
(1865), 14 W R 128, Steady tFtUtamf (1843), XWeb Pat Cas 126, 136; 
W%nhy y Manchester eta Steam TromwMe Co (1889), 6 R P C 369 

(d) Ltmsy Marling [1829), I Woh Pat Cas. 493 This ease has never 
been overroled, and therefore it must be ti^en that the law is at present 
as stahsd, but it is doubtful whether the ease would be followed if the same 
areumstanees arose (TTindy v Maneihester etc Steam Tramways Co , ssma) 

(e) See p 146, ante. 

\j) Eimst'hM Coal and Iron Co v Neilson (1843), 9 CL & Pm 788, 
IL L ; Jfor^an <9 Co. v Wmdover d Co (1888), 6 R P C 296, C. A , 4 

'I' 1. k* AOR \ » » 




(o) Phmptony ifofndn^ (1876). 3 Cffi D 631, Patterson 
anitOskoVo. (1877). 3 Apn Cas 239 

(A) iM 

(0 Lang v. Cubome (1862), 31 Beav. 133, Barru v Bothmia (1S87), 
16 ( U D. 416, 426, C. A. , 
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310. The reason why it is soffioient to show that the book or 
doenment is accessible is that the court draws an mference thati 
if the public had an opportunity of making the information therem 
contained part of the general stock of public knowledge, they did 
so. This inference may, however, be rebutt^ (k). 

311. It is permissible to look at the intention of the publication 
as well as at the fact of the publication Thus, where a report of 
a commission had been drawn up but not in fact pubhshed, the 
information therein contained was held to be part of the public 
stock of knowledge, for as soon as the referees m the performance 
of their public duty had prepared their report, the matter of that 
report was public property, and the referees had no power to agree 
among themselves to treat any communication therein contained as 
confidential (1) On the other hand, a patent will not now be held 
to be invalid by reason only of the invention in respect of which 
the patent was granted, or any part thereof, having been published 
prior to the date of the patent (m), if the patentee proves to the 
satisfaction of the court that the publication was made without his 
knowledge and consent and that the matter jmblished was derived 
or obtained from him, and, if he learned of the publication befoie 
the date of his application for the patent, that he applied for and 
obtained protection for his invention with all reasonable diligence 
after learning of the publication (n) 

There is a furthei remedial enactment in the case of a pai- 
ticular class of documents, namely, specifications There is no 
virtue in the document relied on as piior publication being a 
specification of another patent (o). On the oontiary, an invention 
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(fc) Thus, where it was proved that a single copy of a book was sent to 
the Patent Office library, and when it arrived was through some error put, 
not upon the ordinary shelves, but in a room accessible to the public foi 
purposes other than reading and such that they would not expect to hnd 
a book there, and no information was given to the public that such a book 
was there or even existed at all m the catalogue or elsewhere, and wheie 
those who were most interested m the subject had faded at all material 
times to find the book or to find that such a book did in fact exist, .the 
court held that the inference was rebutted and that the information 
therein contained was not part of the public stock of knowledge {Phmpfon 
V Sp%lUr{l8n). a Ch D 412, C A) In Lang v (1862), 31 Beav 

133, RoMiLLt, M R , at p 135, said that as soon as a book is exposed for 
sale m a shop there is sufficient pubhcation, bht this statement has been 
in 'terras said to go too far {Patterson v Gas Light and Coke Co (1877), J 
App Cas 239) 

(i) Patterson v Gas Light and Coke Co , supra 

{m) An exception is also made in the case of a pubhcation made in 
eonnection with and for the purposes of an industnal exhibition, see 
p 144, ante _ 

(«) Patents and Designs Act, 1907 (7 Edw 7, o 29), s 41 (2) This 

K ovision reversed the law as laid down in Pickard and Cwrrey v Prescott, 
SI92]A C 263 

(o> Bette JfsiMfiss (1862), 10 H L Cas 117, Cornish r Keene nsZ7), 
3 Binir (n c) 670, compaie Laierence v Perry (1886), Gnffin, Patent 
Cas^ 1884-6. 143 . MunU v FosUt (1843), 2 Web. Pat Cat 93 , Hill 
V, Evans (1862), 4 De O J 288» Young r. Ferme (1864), 10 L T 
86|« A nrovimotial specification does not oeconie publio by abandon 
raSnt (Oafiy ▼ Holden (I860). 8 C B (x a.) 666), miim it impart^ swth- 
eieht Infonnatiou to the person subsequently working on it {B^Us v A t tlson 
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covered by any patent applied for on or after the 1st day of January. 
1905 , 18 not to be deemed to have been anticipated by reason only 
of its publication in a specification left pursuant to an application 
made in the United Kingdom not less than fifty years before the 
date of the application for the patent, or of its pubhoation in a 
provisional specification of any date not followed by a complete 
specification ip) 

312 The second question of fact to be determined — namely, as 
to whether what has been published anticipates the mvention — is 
lather more difficult to answer in the case of prior publication than 
it IB m the case of piior user, for, in the latter case, there are two 
machines or two processes which can be compared in actual piactice, 
while, in the former, the couit has to construe words and then come 
to the conclusion what knowledge those words would convey to a 
pubhe not knowing the present invention Even where the piior 
document and the present specification are identical in language, 
it does not follow that the court can without evidence interpret the 
fust as being an anticipation of the second For where there are 
words of art, that is technical terms, it does not follow that those 
words of ait bore the same meaning at the date of the prior 
publication as they did at the date of the specification. The 
true rule is if the terms of the piior publication and the 
present specification are identical, and if it is not disputed that 
the terms of ait in one have the same meaning as the same 
terms used in the othei, which from the lapse of time between 
tlie dates of the two documents may not always be the case, 
the court ought without evidence to determine that the fust 
publication anticipated the second But if, after construction and 
after the meaning of the parties in the two documents has been 
ascertained by the court, there is any difference between the two 
things which may be essential or material to the mvention, and 
which either party contends is essential, then the identity in 
substance of the two inventions described is a matter to be 
established by extrinsic evidence (q) But although extrinsic 
evidence may and often must be called, it is confined to evi- 
dence of what knowledge the prior document would have con- 
veyed to the mind of a person who had not the knowledge given 
by the present mvention It is often very difficult for the naost 
honest minds to divest themselves of their present knowledge 
form a tiue opinion of what the prior document would have convey^ 
to them if they had not known what by this time they do know 
When the issue is that certain useful and sufficient information has 
been jgiven to the public, the evidence of mstructed and skilled men, 
conversant with the special literature, that no such information was 
m fact conveyed to their xmuds is far more to the point than 

(1868), 3 Gh App 429, considered in Phmpton v. (1876), 3 

Ch. D 631 . EMv Evant (1862). 4 Be G J & F 288) As to pro 
visional Bpeeifloation, see p 166 , liosf 
(p) Patsnta and Designs Act, 1907 (7 £dw 7. o. 29), s 41 (1) 

{q) Bttb V, Meneiet (1862), 10 H L Cas 117 As to the adnaission of 
opuuons of experts as evidence, see title Eviukmcz, Vol XIII , pp 480, 
4M 
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evidence of other like instructed and skilled men, who, speaking 4 «ot. 1. 
with all the new light thrown on the subject, conclude now that the lain* 
information was then sufficient (r). dnslMflk 

313 Assuming, howevei , that the court is satisfied that intorma- QaMtton 
tion would have been conveyed to the public, the question arises as 

to how much information is necessary to anticipate the invention 
The test is, did the document supply sufficient information to 
enable the public to make a machine or carry out a process, which . 
machine or process, if made or earned out, would have in fact antici- 
pated the present invention ? The latter half of this test has been 
already discussed on the question of pnor user(8) On the question 
of the sufficiency of the information the document must be as full 
and complete as a specification A bairen general description, 
though containing some suggestive information or involving some 
speculative theory, will not avoid for want of novelty a subsequent 
invention unless it is asceitained that the antecedent publication 
involved the same amount of useful information (t) 

314 It becomes, theiefoie, necessaiy to inquire what is the 

test of sufficiency in a specification (a) Buffideucy 

In the first place, it is plain that the specification of a patent is FerBouM 
not addressed to people who are ignorant of the subject-matter It 
18 addressed to people who know something about it, and of these muBt*bc 
there are various kinds If it is a mechanical invention, there aie inteliigibio 
first of all the scientific classes, including scientific mechanicians 
of the first class, eminent engineers, then there are scientific 
mechanicians of the second class, managers of great manufactories, 
great employers of labour, peisous who have studied mechanics — 
not to the same extent as the fii st class, the scientific engineers, but 
still to a gieat extent — for the purpose of conducting manufactories 
of complicated and unusual machines, and who, therefore, must have 
made the subject a mattei of very considerable study , and this class 
includes loremen, being men of supeiior intelligence, who, like their 
masters, would be capable of invention, and, like the scientific 
engineers, would be able to find out what was meant even fregn 
slight hints, and still more from imperfect descriptions, and would 
he able to supplement, so as to succeed, even from a defective 
description, and, even moie than that, would be able to correct an 
erroneous description The other class consists of the ordinary 
workman, using that amount of skill and intelligence which is fairly 
to be expected from him — not a careless man, but a careful man, 
though not possessing that great scientific knowledge or power of 
invention which would enable him by himself, unaided, to supple- 
ment a defective description, or correct an erroneous description* 


(r) Van Heyden v Newtadt (1880), 42 L T 300, C A , per Jakxs, L J 
at p. 302 

(e) See pp 142 at seq , ante 

it) BetUv Menetee (1862), 10 H L Cas 117 

[a) llie law is most clearly laid down by Jsssxl, M R , in Phmpton ▼* 
MakoJman (1876), 3 Ch D 531, 568 As to provisional specification, see 
p 155, poet As to complete specification, see p 158, poet 
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Bbct 1. To be a good bpecification a 8pecifioaU<Ni mnet be inielligibto to the 
Intro- last-mentione'l class. It is a bad roeeifioation if the first two olasses 
dsotory. only understand it, and if the third class does not (b). 

CombiDation 316 It follows from this statement of the law (c) that more than 
of Morces of prior document may be used to show anticipation, though no 
inforoMtion. them by itself would do so, provided that the combmmg of 

the information therein contained does not require more than the 
ordinary intelligence of such a ceueful workman. On the other 
hand, if it requires a mosaic of extracts from annals and tieatises 
spread over a senes of years to prove anticipation, it is not 
sufficient, for if it could be shown that a patentee had made his 
discovery by studying, collatmg, and applying a number of facts 
disseminated in the pages of such works, his diligent study of such 
works would as much entitle him to the character of inventor as 
the diligent study of the works of nature would do(d). 

(ill ) Uttlitif 

316 The first and most oidinary sense of the woid " utility ” (c) 
tYidenwot cornmeicial utility of the invention This has no direct 

good subject 

mutter. ( 5 ) InPUmptonv 3faZcoZm3on(1876).3Ch D 531, atp 576, after enunciat- 

ing the piopoBition in the text, supra, Jess£L, M K , goes on to emphasise 
the point that an insufficient specifit ation is not made sufficient merely 
because someone supplemented or corrected a defect or an error ** This 
intelligent workman, reading it for the first time, came to the con- 
clusion that what was an abstract, or a condensed statement, of the 
specification was wrong, and looking at the drawing he had sufficient 
intelhgence, as he describes it, but, as 1 should descnbe it, sufficient 
inventive power, to correct the mistake vou must not mislead people 
by telling them to do something wrong, and leaving them to find out the 
mistake Therefore, if this were really the meaning of the letterpress, 
then I think it is clearly insufficient, because it tells you to do something 
which cannot be done to make the thing useful, though he did, by his own 
intelligence, in looking at the drawing, find out what was required You 
must not give people mechanical problems and call them specifications 
You may set to a dozen enmncers a mechanical problem, and perhaps 
eleven out of the twelve will find it out , you may set to a dozen scdeoted 
w^ikmon a mechanical problem, and perhaps, of that dozen, three-fourths 
will find it out , but that is not the meaning of a sufficient specification 
* (upon the objection that the exports ought to have found out 
error) '' 1 will assume that Mr Bramwell ought to have found it out, and 
I will assume that Mr Imray ought to have found it out, as well as Messrs 
Oowper, May and Hulse What then f That is not the class to which 
these thmgs are addressed Supposing that these great mechanical 
engmeers had found it out,, it would oiJy show that they had sufficient 
capacity to solve this meohanical problem, and no more ” {ibtd , at p 576 , 
see also Arkwnght v N%ght%ngaie (1786), 1 Web Pat Cas 60 , Harmar v 
(1809)» Dav. Pat Css. 311, 318 , 8turz y De la (1828), 5 Russ 
321t,^7« OfAUnoayy JBUadon (IBZ9), 1 Web Pat Cas 521, 524, EUtoU 
y Aston (1840), 1 Web Pat Cas 222, 224, Bickford v Shewes (1839), 1 
Web Pat Cas 214, Neilson v Harford (1841), 1 Web Pat Cas 295, 
314, Gibson and Campbell y and (1841), 1 Web Pat Cas 627, 620, 
HoumAMCMandIron Co v Wetbon (1843), 1 Web Pat Cas 673,676, 
9 CL ft Fin 788, H L , Morton y Middleton (1863), 1 Macph. (Ct, of 
Seas ) 718, 721 . PoxweU y Bostook (1864), 10 L. T 144,. 147) 

(c) Seap 148, ante 

(d) f F#aA(^d^v A>w3teib(1880), 14 Ch D 230, C. A,, as repotted, 42 

T 800; Bhnion v. ffa^kes (1821), 4 B ft Aid 541 

(e) The wot4 ** iiljlity is^aingularly unhapppm Us application in patent 
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effect on the validity of the patent. As has been seeb (/), the Ax’** \ 
commercial utihty may be evidence of sufficient Bubjeot-matter, bat XitiNb' 
bemg merely evidence it follows that the absence thereof cannot be dMtOiyi 
pleaded as a bar m law to the validity of the patent. 

Further, it is to be noticed that “ utility ’* eo nomine does not Real twt it 
occur in the Statute of Monopolies (9), and on that ground the real aet 

test 18 that the thing shall be new, not that it shell be useful, and 
the condition imposed by the statute (</) has been complied with 
IV hen it has been proved to be new {h) 

317 Want of utility is often used as a compendious and Want of 
inaccurate way of expressing two totally distinct grounds of utility aia 
invalidity. For instance, suppose a patent is obtained for 
improving a gun-lock by means of a certain hole thiough which air 

passes without powder, and suppose it turns out that the powder in 
fact passes through the bole with the air, it is often said that 
the invention is useless There is here a confusion of language, 
for, if the statement is analysed, the following proposition becomes 
clear — The passing of air without powder does not take place by 
the means described ez hypothm the passing of an without 
powdei by the means desciibed is the iiiveiition therefore the 
invention does not exist It is obviously meaningless to predicate 
of a non-exibting thing that it is either useful or useless 

It does not follow fioni this that a patent may not be invalid on 
the giound that the supposed invention is useless In the case 
referred to the patent was declaied invalid (t), but the looseness and 
inaccuracy of the plea is moie than a meie matter of words, for, 
unless the exact issue raised is undei stood, it is impossilile to follow 
the reasons for which a patent is valid or the leveise 

318 The question at issue may he raised by two pleas, which »’iew» of 
need not in the least be necessarily connected The fii at is that of 

want of subject-uiattei (k) The subject-matter of a patent must be Object* 
a new manufacture oi art (/) It follows, therefore, that if iheie is matter, 
no new manufacture or art there is no subject-n atter for a patent , 
and if m fact there is no invention, there can be o new art 

Tlie second plea by which the issue may he raised is that of Want of 
iiisuftciency, and it is in hubstance upon that jilea that most of the 
cases quoted in support of tlie plea of utility weie decided In the piolof 

— ; inMufficu tiLf 

law It has three distinct meanings, and confusion is constantly bein^ 
created by the looseness with which the word is used, sometimes in the 
ordinary sense, sometimes in highly technical senses quite unjustified hy 
anj definition to be found in a dictionary 
if) See p 135, ante 

(g) 21 Jao 1, c 3 

(h) Lewis y JUfarl^ng (1829), 10 B & C 22 “The condition therefore, 

IS that the thing shall be new, not that it shall be useful , and, although 
the question of utihty has sometimes been left to a jury, 1 think the con- 
dition imposed by the statute has been comphed with when it has been 
proved to be new,*’ per Farce, J , at p 28 

(«) Manton v Parker, (1814), Dav Pat Cas 327 
(k) Advocated by Mr Webster after the remarks of Parks, B , as to the 
possible objections to the plea of utihty, which were not taken at tbe bar, 
and were expressly left on that ground undecideii (Morgan v Seaward 
(1836), 1 Web. Pat Cas 170, 167, n.). 

({) ^ p. 134, ante. 
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instance above given there was something which does exist and 
which IB useless, namely, the description of the means by which 
the invention was sought to be earned into effect Applying the 
test of Bufcciency (»0. no workman could make fiom the description 
in the specification a gun-lock having a hole through which only air 
would pass therefore the specification is insufficient and the 
patent is void (m) Nor will the court entertain a discussion as to 
whether the patent can be made to work by other means, for this 
again is a confusion of language For /’j: hiijmthest the invention 
described in the specification does not woik The question, there- 
fore, as to whether some other invention — possibly what the 
inventor thought he had described, but nevertheless other than that 
which in fact he has desciibed — will work, though possibly 
interesting, is wholly immaterial (n) 

319 Theie is anothei limitation in the Statute of Monopolies (<>) 
besides that of novelty, namelj that i xpressed by the words “ so as 
also they be not contraiy to law noi miscliicvous to the State by 
laising prices of commodities at home oi hint of trade or gene- 
rally inconvenient ( p),” and those inventions winch are within thi'j 
limitation have been called useless (p ) Whatever name be applied 
to this class of inventions, the limitation ccitainly obtains, and 
no patent for an invention which is against public policy is valid 
For instance, a patent foi buighng a house would be invalid, for 
it would be absurd that ono statute should lewaid persons for 
providing means of violating another (q) Theie is, howevei, a 
difference between violating and evading a law , and a patent 
for the purpose of evading a law is not necessai ily against public 
policy ( 7 ) 

Sect 2 — Application foi a Patent 
Sub-Sect 1 — Appluafwn 

320 An application may be made for a patent by any person 
applying in the prescribed form («) 


(m) See p 169, post 

(n) The origin of this confuBion lies in an unfortunate expression of 
SirE Coke (3 Co Inst 184, f%here he lays down that it is a iiecessaiy 
ingredient in every patent that it shall have evidens uidiUia Sir E 
Coke was using the word in a very different sense, and m that sense it 
may be used accurately, it awkwardly 

(o) 21 Jae 1, c 3, s 6 

ip) By Sir E Coke (3 Co Inst 184) The instance that he gives is no 
more fortunate than his expression , see note (n), supra Btreofs Case 
(1573), 3 Co Inst 184, decided that a fulling mill was useless, not because 
it did not do what the inventor described, but for the exactly contrary 
reason, namely, that it worked all too well and put out of employment 
many* hand fullers, whuh w^as against pubhc policy, because it was ordained 
that man should full hats with his hands Tlus view has in terms been 
overruled {BouUon v BuU (1795), 2 Hy B1 463), but the expression 
•• utihty *’ has remained 
{q) Hmdmarch on Patents, p 142 
(r) Be Vatsey^s Patent (1894), 11 R P C 691,693 
(«) Patents and Designs^ct, 1907 (7 Edw 7, c 29), s 1 (1), (2), Patents 
Rules, 1908, r 6 (Statutory Rules and Orders, 1907, p 779) A pamphlet 
containing ** Instructions to Applicants *’ may be obtained at the Patent 
Office, 9, ^uthgmpton Buildings, Chancery Lane, London Forms are 
|nrovided, on one of which ^ apphoation must be made (Patent Office 
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In the case of a joint application it must be stated which of tiie 
applicants is or aie the true and first inventor or inventors (t). 

321 The applicant or applicants must make a declaration that 
be or they is or are in possession of an invention the title of 
which must be set out (a), and of which invention one or more 
of them claims to be the true and fiist inventor or inventors, and 
that to the best of his or their knowledge and belief the said 
invention is not in use by anj other peison or persons {h) If the 
applicant is the legal representative of a person who has died pos- 
sessed of an invention (c) he must produce the usual evidence of his 
title at the Patent Office (t/) 

When filled in, the form must be signed by the applicant or joint 
applicants —in the case of a firm by each member of the firm — and 
an addiess for service, being eithei that of the applicant or his 
agent, must he provided (^) The Comptroller may subsequently 
require that this address shall be within the United Kingdom (J) 

322 Applications must be made at or to the Patent Office (f;) 
They may be sent through the post (/i), in which ease the rules 


Rules, 1908, i 10, Sobed II, Forms, No 1 — Id Form No 1 is not 
applicable to the case of a corporation , but a foroiffn cori>oration may 
apply on Form 1a (Fe Soci6f^ Anonyme du Qinhateur au Temple's Appltca^ 
turn for a Faient (1896), 13 R P (/ 64) ) tbe distmction between tbe forms 
depends upon whether tbe application is lor a patent for an invention as 
opposed to one for an importation, and whether it is made in the ordinary 
way as opposed to one made under the special international and colonial 
procedure (see p 229, posi)^ and whether it is made for a substantive 
patent or for one of addition (see p 206. post), or for a secret patent (see 
p 189, post) As to proceedings on application, see the text infra 
(i) Patents Rules, 1908, Forms Nos 1 — Id, see Encyclopasdia of 
Forms and Prei edents, Vol X , pp 68 et seq For the numbers of those 
forms under the Patents Rules, 1908, see Eiicyclopscdia of Forms and 
Precedents, Vol XVI , pp 491 et seq , and see ibid , Vol XVI , pp 495, 
496 A patent cannot be granted where the true and first inventor refuses 
the grant (Wool, Hide and Skin Syndicate v Biches (1902), 19 R P C 
127, per Kfklwicu, J , follow^ed in Be A and B 's Avplication (1010), 28 
RPC 454) 

(a) Patents Rules, 1908, Foims Nos 1 — Id For further particulars as 

to the title, see p 154, post 

(h) Patents Rules, 1908, Forms Nos 1 — Id 

(c) Patents and Des^ns Act, 1907 (7 Edw 7, c 29), s 43 , Edmunds* 
Paisni (1886), Gnffin, Patent Cases, 1884 6, 281 

(d) Patents Rules, 1908, r 11 , and see p 129, ante 

(e) Patents Rules, 1908, r 8 For forms of indorsement of addresf 
for service, see Enoyclopmdia of Forms and Precedents, Vol X , p 61 

(/) Patents Rules, 1908, r 8 The Comptroller General of Patents, 
Designs, and Trade Marks, and the examiners, officers and clerks of the 
Patent Office are appointed, and may bo removed, by the Board of Trade, 
Buluect to the approval of the Treasury (Patents and Designs Act, 1907 
(7 Edw 7, o 29), s 63) The Comptroller-General carries on his duties at 
the Patent Office, 25, Southampton Biuldings, Chance^ Lane, London, 
which 18 provided by the Treasury (ibid , s 62 (1) ) The salary of the 
Comptroller-General is £1,600 per annum, and it, as well as the ealanes of 
the other officials and staff of the Patent Office, are appointed by the 
Board of Trade with the concurrence of the Treasury (ibia , s 63) 

(a) Patents and Designs Act. 1907 (7 Edw 7, c 29), s 1 (2) They 
ahoiffd be made to the Comptroller, Patent Office, 25, Southampton 
Buildmgs, Chancery Lane, London ; see the Instructions to Applicants. 
(h) Patents Rules, 1908, r 7 
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SxcT 2 concerning 4be ordi^iiiy ^nrse of the post are observed (t), or they 
jjtpplication may be at the Patent Office In either case they are open^ 
for a and nom^red in the order of their receipt at the Patent Office (i). 

Patent. Certain fees aie payable upon the application (f) 

Fees 323. The appbcation must be accompanied by two copies of 

Docnments either the provisional or the complete specification (m) drawn up on 
the prescribed forms (n) Furthermore, where the Comptroller 
app ca on desirable, he may require that suitable drawings be supplied 

with the specification, or at any time before the acceptance of the 
same, and such drawings are deemed to form part of the specifica* 
tion (o) The drawings must bear the name of the applicant, but 
no descriptive matter (a), save the requisite numbermg or other 
necessary identification marks, and a facsimile must be filed 
prepared on tracing cloth (h) The drawings must be delivered at 
the office with the specifications, or when required by the 
Comptroller (c), unless the applicant wishes the drawings of the 
provisional specification to be used for the complete specification, in 
which case he should give instructions to that effect (d) Where the 
invention is a chemical one the Comptroller may require typical 
samples and specimens to be furnished before the acceptance of the 
complete specification (e), and in duplicate, if so required (/) 

Sub-Sect 2 -TttU 

Titl# 324 Every specification, whether provisional or complete (y), 

commcnrint; must commence with a title (fi), which title is embodied in the grant 
«pec.ac»t.on jg theiefore part of the patent 

(1) Patents Rules, 1908, r 7 , and see title Post Office, pp 657 et seq , 
post 

{k) Patents Rules, 1908, r 12 An application left at the Patent 
Oflico after office hours must bear the date of the following office day {Re 
Matthews and Strangers Apphcatwn for a Patent (1910), 27 R P C 288) 

(2) Patents Rules, 1908, r 4, Sched I le , appbcation with pro- 
visional specification only, £1 , with complete specification, £4 Fees 
cannot be paid by cheque or money order, or in cash, but applicants must 
use the stamped forms For fuither information as to obtainmg these 
forms, see the Instructions to Applicants, p 3 

(w) Patents and Designs Act, 1907 (7 Law 7, o 29), s 1 (3) , Patents 
Rufes, 1908, Forms Nos 1 — Id 

(n) Ibtd , Forms Nos 2, 3 

( 0 ) Patents and Designs Act, 1907 (7 Edw 7, o 29), s 2 (3) Copies of 
the instructions os to the preparation of drawings may be obtained from 
the Patent Office, and see Patents Rules, 1908, rr 19 — 25 (detailing 
requirements as to size, arrangement, paper, suitabibty for reprod notion, 
delivery at the office etc ) 

(a) lh\d , T 23 

{h) Ibid , r 24 

(<^ Patente and Designs Act 1907 (7 Edw 7, c 29), s 2 (3) 

Patents Rules, 1908, r 26 

(c) Pat.enta and Designs Act, 1907 (7 Edw 7, c 29), s 2 (5) , Patents 
Rules 1908, r 36 

if) Ibid , r 36 Certain formahties are required for the dehyery of 
sudi samples and sj^imens {tbtd ) Quwte whether, where the Comp- 
1 roller requires furtner samples, his decision is subject to an appeal to 
.1 law officer {Re J T J Apptusatwne for Patents (1910), 28 R p C. 
025) As to appeals to a law officer, see p 178, post 

(g) As to provisional specification, see p 155, post As to complete 
speeiflcation, see p 158, posf 

(h) Patents nfid Designs 1907 (7 Edw c. 89), a 8 (4), The title 
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326 The titie ehoald give a fair Hn 

nature of the inveution. This obviously comiotee that vvithitt 
certain limits it must net be too wide. For inetanoe, with regard 
to an invention consisting of an improved lamp, a title “ for an 
improved method of lighting cities, towns and villi^eB,” was held 
to be too vague (t) 

The objection that the title is too narrow and does not include 
the invention is more serious and may be fatal to the patent (k), 
because in this case there is no specification agreeing with the 
title (0 If the disagreement goes further and amounts to actual 
false suggestion, then a fojtion the patent may be held to be 
invalid (m). 

Mere vagueness in the title, not amountmg to disagreement with 
the specification, and in the absence of fraud, is not a ground for 
avoiding the patent after it has once been gianted(n), and, as the 
specification and the patent itself aie construed together (o), a 
title m itself defective may be cured by the specification (p) An 
objection that the title is defective may, howevei, be taken by the 
Crown befoie the granting of the patent, in acooi dance with statutory 
regulation'(g) 

Sub-Sect 3 — JVoi»i«o»o 2 Sj>ert/icaitm. 

326 The specification which has to be lodged with the applica- 
tion IS of one of two kinds, provisional or complete, and then 
purposes are different and distinct. While the complete specifica- 
tion has a double object (>), namely, to furnish sufficient and 


IS really a short statement of the invention (/fo-utrAtU Cml andiron Co v 
Veilsoa (1843), 1 Web Pat Css 673, 678 ,» Cl «r Fm 788, H L) 

(i) Gorhrane (Lord) y litmel/turst (1816), 1 Stark 205, see also Outapion 
V Benyon (1821), 6 Mooie (C p ), 71 , FeUon v Qreavet (1829), 3 C it P 
611 , Derosney Fame (1836), 2 Cr M & R 476, Cooky Pearce (1843), 
8 Q B 1044, NwkeU v Uatlam (1844), 7 Man & U 378, Beard v 
EgeHon (1847), 2 Car & Kir 667 

(k) Croll V Edge (1850), 9 0 B 479 , Oxley y llohlen (1860), 8 C B 
(X S ) 666 

(l) Cook y Pearce, supra , Campton v Benyon, eupi a , It y Metculf 
(1817), 2 Stark 249, Batnhrtdge v Wtqley (1810), 1 Carp Pat Cas, 270 

(JA) R V Tf/ heeler (1819), 2 B & Aid 346, Bloxam v Elsee (1825), 

I C & P 668 , (1827) 6 B & C 169 , Morgan v Seaward (1831), 2 M & W 
644 , Otbson and Campbell y Brand (1841), 1 Wjeb. Pat Cas 627, 634 

(n) Cook V Pearce, supra , NwkeU v Haslam, supra , (fxley v Bolden 
supra,, Ptrrte y York Street Flax Bpvmvng Go (1892), 10 R P 0 34, 
11 L R Ir 3 (the last occasion on which the question of defective title 
was raised) , see also Stmdow, Ltd v Sealay (1905), 23 R P C 6, 14, 

II L (where it was held that it does not follow that the complete 
specification does not include a detailed way of performing the invention 
set out m the provisional specification, although the latter is not montioiieil 
in the complete specification) 

(o) Hombloumr v BouUon (1799), Dav Pat Cas 221, 230 , Newton v 
Fowcher (1851), 6 Exch 869, 866 , Netlson v Harford (1841), 8 M &: W 
806 , Odey V. Holden, supra, at p 707 

(p) fltila V London Oas Light Co (1860), 6 H & N 312 , fJetirie 
TeUgraph Co v Brett (1861), 10 C B 838, see Sandow, Ltd v htalay, 
supra 

(q) Patmts and Designs Act, 1907 (7 Edw 7, e 20), s 3 (2), 

(r) See p 159, post 
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certain' <idKMrmation’'1ii^^ public respecting what they are pro* 
hibited from doing whilst the privilege continues, and what they 
will be enabled to do after it has expired («), the provisional 
specification has neither of these two objects in view, its object 
18 to disclose what the nature (t) of the invention is (u). 


Coniideration 
eoTeming 
choice ^ 
specificiffioD 


Pjovlsional 
pi otcctioii 


327 The choice which the applicant has to make is governed 
in practice by the following considerations — 

(1) If he leaves the complete specification witl^his application he 
runs no iisk of having his patent avoided on the ground of dis- 
conformity (a), and it may be to his commercial interest to have a 
patent granted with as little delay as possible, 

(2) If he leaves his provisional specification with his application, 
and if, by the time for leaving the complete specification, he has come 
to the conclusion that his invention is a failure, he need not go to 
the expense of lodging a complete specification Further, provisional 
protection is given to him during the period between the date of 
the application and the date of the sealing of the patent, during 
which period he may use and publish the invention without 
prejudice to his claim for a patent (f>) 


Description in 328 As mth the title so with the ])rovisioDal specification, a 

provisional honest description must be given of the nature of the 

ipcci ca ion jnygntion It is manifest, however, that the provisional specifica- 
tion, though not BO full and detailed as the complete specification, is 
intended to be fuller and moie paiticular than the title A farther 
difference is also material As has been seen (c ), a defective title may 
be cuied by the specification A provisional specifacation, on the 


(«) MacfailaneY Pnee (1816), 1 Stark 199, Young y Bosenihal db Co 
(1884), 1 It F C 29, pel Grove, J , at p 31 , Allen v Vucketi d £fon(1893), 
10 R P 0 397 

(t) A provisional specification must describe the nature of the mvention 
(Patents and Designs Act, 1907 (7 Edw 7, o 29), s 2(1)) 

(tt) Before 1852, theie was no provisional specification, and the 
jateut was granted upon a condition that a specification — that is, a 
document auswonng to the present corriplote specification — should be 
eufolied in tlie Court of Chancery within a certain time Provided that 
he were not found out (and that amounted to saying, provided that he did 
not go outside his title, tor that was the only knowledge till his specifica- 
tion was enrolled that the law officers had) there was nothmg to prevent a 
patonteo from preparing a specification for a totally different mvention 
from that for which he had apphed The object of the provisional speciO 
cation IS to prevent this very thmg happening to the prejudice of another 
person who apphes between the date of the apphoation and the loaviM at 
the Patent Office of the complete sp^ification {Newall v EUtoU and Glass 
(1864), 10 Jut (n s ) 954 , Penn v Etbby (1866), 2 Ch App 127 , Lucas v 
MiUor (1885), 2 R P C 155, Moseley y Vtctona B'^ber Co (1887), 4 
R P C 241, Morgan d Co v WtndoverdCo (1887), 4 R P C 417, 422, 
8 T L R 748, affirmed (1888). 5 R P C 296, C A . 4 T L R 426 , 
Woodward Y Sansum d Co (1887), 4 R P C 166, C A , 56L T 347, 
Lopes, L J , Cassel Gold Extracting Co v Cyanide Gold Becovery Syndicate 
(1896), 12 R P C 232, 267, C A , Pneumatic Tyre Co v Leicecter Pnou^ 
maiie Tyre and Automatic Valve Co (1899), 16 R P C 631, H L, per 
Lord Macnaohten, at p 641) 

(а) See p 161, post 

(б) Patents and Designs Act, 1907 (7 Edw 7, o 29), s 4 
(c) See p 165, ante 
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other hand, cannot be used in aid of a dbin|Kell epeoifi- saoi s 

cation for the purpose of explaining or enlarging it, and if the 
complete specification is vitiated for non-disclosure of the invention, ftirtt 
the whole patent is vitiated (d) Patlit' 


329 In considering how a provisional specificaiiion should be Matters to Vi 
drawn and what matters it should contain, it must be remembered oonBidered in 
that, if there is variance, it will not be the provisional but the 
complete specification that will be vitiated (e ) , and consequently ipS|Mi<»uon 
regard must be had to what the invention is at that time (/) 

Having ascertained that, a fair description of the invention must 
be given Where it is possible this should be given in writing, but 
sometimes it is propei, or even necessary to clearness of expression, 
to make use of diagrams or drawings, and, where this condition of 
things obtains, drawings should be employed (r/) Several points 
must be obseived in drawing the specification, howevei — 

(1) A description of the nature of the invention does not 
require a description of the manner in winch the same is to be 
performed (/i). 

(2) There is no obligation to entei into more detail than is 
necessary to give a fair description of the invention (i) 

(3) There is no obligation to restrict within the paitioulai 
limitations of a claim what is the invention (L) 

(4) Although the provisional specification is foi the above 
considerations wide and has a larger ambit than the complete 
specification, it must nevertheless be drawn with the utmost good 
faith (/) 


(d) Mackelcan v Rennie (1862), 13 0 B (n s ) 62 

(r) Patents and Designs Act, 1907 (7 Edw^ 7, c 29), s 6 (3) , Siddell v 

Vickers (1888), 39 Ch D 92, 97, C A , Bailey v Robertson (1878), 3 App 
Cas 1055 , considered in Uorrocksv Stubbs (1886), 3 K P C 221 , United 
Telephone Co v Uanison, Cox Walker Co (1882), 21 Ch D 720 
Wailing v Stevens (1886), Griffin, Patent ( ases, 1884-6, 240, Hutchison v 
Paitullo (1888), 6 R P C 351 , Re Oaulard and Gibbs* Patent, [1889J W N 
60, C A For a senes ol forms applicable to various inventions, see 
Encycloptedia of Forms and Precedents, Vol X , pp '2, 04, 07 

(/) Woodward v Sansum Co (1887), 4 R PC j66, C A , 56 L T 

347 , British Dynamite Co v Krebs (1879), 1 Goodeve s Patent Cases, 88, 
H L , per Lord Caiuns, L C , at p 92 
{g) Macfarlane v Price (1816), 1 Stark 197 , Bloxam v Elsee (1825), 
1 C 5c P 658, 664 , Hastings v Biown (1863), 1 E & B 450, 454 , Daw 

V Eley (1867), L R 3 Eq 496, 600, n , and sec Patents and Designs Act, 
1907 (7 Rdw 7, 0 29), s 2 Drawings are pait of the spccific/ation (A/or^aw 

V Seawaid (1835), 1 Web Pat Cas 167, 173, Morton v Middleton (1863), 
1 Maeph (Ct of Sees ) 718, 722), and may form a sufficient specification 
alone (Brunton v Ilawkes (1820), 1 Carp Pat Cas 405, per Abbott, 
C J , at p 410 , Foxwell v Bosiock (1864), 10 L T 144, Poupard v Fardell 
(1869), 18 W R 127) 

{h) United Telephiyne Co v Harrison, Cox-Walker dr Co , supra^ at 
p 747 , and see pp 159, 100, post 

(») Perm v Bwhy (1866), 2 Ch App 127, per Lord Cuelmsfobd, L C ; 
PneumaUe Tyre Co v East London Rubber Co (1896), 14 R* P C 77, 
98, 13 T L R 97, Moseleys Vtetona Rubber Co (1887), 4 B P C 241, 
248 , 57 L T 142 

(k) Instructions to Applicants, r 6 , see in Oaseel Gold Extracting Co ▼. 

Cyanide QM Reoovwy Syndicate ilS95), 12 B P C 232, C A , per 
Smith, L J , at p. 257 , _ _ 

(l) R V Arkwright 1 Web Pat Cas 64, Woodward v Sansum 
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^ ^ StfB-fiMil' 4 — Oomplele SpectfieaJtwn, 

330. ti no provisional specification is sent, the complete specific 
cation must accompany the form of application (m) Otherwise the 
applicant may leave the complete specification at any snbse^ent 
time within six months from the date of the application (n). Where 
application is made on the prescribed form (o) for an extension of 
time for leaving the complete specification, the Comptroller most, 
on payment of the prescribed fe6(p), grant the extension of time 
applied for, but not exceeding one month (q) 

331^ Where a complete specification is left after a provisional 
specification, the Comptroller refers both to an examiner (r) 

If the examiner reports that the invention particularly described 
in the complete specification is not substantially the same as that 
which is described in the provisional specification, the Comptroller 
may— 

(1) refuse to accept the complete specification until it has been 
amended to liis satisfaction , or, 

(2) with consent of the applicant, cancel the provisional specifi- 
cation, and treat the application as having been made on the date 
at which the complete specifacalion was left, and the application 
then has effect as if made on that date 

Where the complete specification includes an invention not 
included in the provisional specification (s), the Comptroller may 
allow the original application to proceed so far as the invention 
included both in the provisional and m the complete specification 
IS concerned, and tieat the claim for the additional invention 
included in the complete specification as an application for that inven- 
tion made on the date at which the complete specification was left (a) 

Co (1887), 4 R P C 166, 178, C A . 66 L T 347, Cartwnght v. 
AViwfr (1800), Goodeve’s Patent Oases, 112, Morgan v Seaward 
1 Web Pat Oas 167, per Aiderson, B , at p 174, NetUan v Harford 
(1841), 8 M A, W 806, Simpson v Holliday (1865), 12 L T 99 

Im) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 1 (3) 

(n) Jbid , s 5 ( 1 ) If a complete specification is not left within six months 
or the extended time, if any, the application is deemed to be abandoned 

6 ( 2 )) 

(o) Patents Rules, 1908, r 27, Form No 6, Encyolopsedia of Forms 
and Precedents, Vol X , p 88 , and see thid , VoL XVI , pp 492, 493 
Jn the case of foreign patents, see Patents Rules, 1908, Form No 6, 
Enoyolopsedia of Forms and Precedents, Vol XVI , p 496 

(p) £2 (Patents Rules, 1908, Sched I ) 

(q) Patents and Desiras Act, 1907 (7 Edw 7, o 29), s 6 (1) 

(r) Ibid 9 s 6(1) For a senes of forms of complete sproifications 
apphcable to various inventions, see Encyclopaedia of Fonns and 
Precedents, Vol X , pp 68, 65, 70 

(«) And the fact that two inventions are applicable to or form parts of 
the same machme, apparatus, or process is not to be taken to prove that 
they constitute one inventiOD (Patent Office Rules, 1908, r 13 (1) ) The 
(Comptroller has entire discretion in deciding whether a specification con- 
tains more than one invention, and the law officer does not usually mterfei'e 
with bis decision (Be Z Application for a Patent (1910), 27 R r C. 286). 
As to appeals to a law officer, see p 178, post 

(a) Patents and Designs Act, 1907 (7 Edw 7, o 29), s 6 (3) Wbm 
an apidicant has put m two or more provisiona] specifications for cognate 
inventions, itfie ComptroUer, if of opinion that they constitute a stogie 
invention, may^accept one specification and grant a single patent thereon 
[ibid, a 16), ^ 



Patents and lK\ENno|ps; ififi 

k patent cannot be held to be invalid oA tilie ground ihaf%e skot a 
complete speeifioation elaams a further or different mvention to that AMP^UeatiiiHi 
conl^ed m the provisional specification, if the mvenhon therein 6tf%' 
claimed, so far as it is not contained m the provisional specifica- Psteat 
tion, was novel at the date when the complete speafication was put " 
in, and the applicant was the first and true inventor thereof (1)). 

382 As has been seen, the functions of the title and the pro- bumhonof 
visional specification are merely to disclose the nature of the com^itr 
invention (c) The function of the complete specification is to 
furnish sufficient and certain information to the public respectinf; 
what they are prohibited from doing whilst the piivilege continues 
and what they will be enabled to do after the pnvilege has expired (</). 

The complete specification must therefore particularly describe and 
ascertain the nature of the invention and the manner in which the 
same is to be performed (r). 

The essentials of the complete specification aie therofoio EHsonhnis 
(1) suflBciency, (2) certainty, and (3) particularity 

333 It has long been held that the consideration foi a patent is sufticimcy 
tlie good that the nivenioi hiings to the commonw'ealth ( f\ and that 
being so, if the inventor does npt divulge to the public what his 
mvention is, so that, when the privilege expires, the public will be 
able to use the same, the consideiation fails, and the giant is theie- 
fore void 

The description may be in writing alone, or, where neeessaiy siifticK^my m 
or expedient, it maybe accompanied by drawings It must be a 
fair one, expressed in terms which are sufficiently clear to enable 
those to whom it is addressed to carry out the invention (q). 

The specification, however, is not addiessed to those wholly 
ignorant of the art, but to a workman reasonably skilled in the 
ait (A), and it is such a workman who must be able to carry out the 
invention fiom the descnpiion in the specification alone 

That being so, a (jaestion of fact arises m each case as to what 
was the state of the ait at the date of the grant, and conse- 
quently whether the woikman would be able fr^nn the knowledge 
he then possessed to carry out the invention from the description 
m the specification For it is not necessary to desciibe what the 
workman would know For instance, if it is necessary to use 
molten gold it would not be necessary to describe how the gold is 
to be put into a crucible and the crucible heated, because the 
workman would know how to do that , and so it may not be 

(b) Patents and Designs Act, 1907 (7 Edw 7, o 29), s 42 As to an 
objection to a patent that it has been granted for more than one invention, 
see p 179, poH 

(c) See pp 1 54 et sAjr , ante 

(d) Hind ID arch on Patents, p 159 

(e) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 2 

(/) Ipswich OlothworlSsTs* Case (1614), Godb 252, Darcy v Alhn (1602), 

Noy, 173 

(f) Maefarlane v Price (1816), 1 Stark 199; Bloxam v Elscc 

1 C. 6c P 558, 564 An ambigaous specification wiU vitiate the patent 
(Brtttsk Ore Ooneeniraiton Syndicate ^ Ltd v Minerals Separation, Ltd 
(1909), 27 B P C 33, per Lord H/ilsbubt, at p 47. compare Linotype 
and Mat^inery, Ltd v Hopkins (1910), ^7 P. C, I12}» 

{h) See p 149, anif. 
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SsoT 2. necessary to state precisely all the former known parts of a machine 
Application and then apply them to those of the improvement , but on many 
for a occasions it may be sufbcient to lefer generally to them So, also, in 
Patent the instance of a common watch, it may be sufficient for the patentee 
to'*‘8ay — take a common watch and add or alter such and such parts, 
describing them (i) In the same way the specification may, and very 
often does, refer to another document, as to a former speciiication 

Sufflcicnoj of 334 On the other hand, the desciiption must be sufficient for a 
explanation , workman not only to undei stand the geneial nature of the inven- 
tion, but also to carry it into effect (fc) It theiefoie follows that 
if experiment is necessary m order to carry out the invention the 
specification is insufficient (1) 

Effect of A distinction must be here made between experiments which go 

supplement the information contained in the specification and 
penmpii s wliich go to give necessary skill to the workman The 

necessity for the former vitiates the patent, but the necessity for 
the latter does not The nature of the invention may be such that 
it can only be carried out by a skilled manipulator, and provided 
that a sufficient description is otherwise given the necessity foi 
pLuctice to acquire that skill does not vitiate the patent (m) 


Certainty 

Effect of 

mialcadinf^ 

descri[)tioti 


335 Just as an insufficient description avoids a patent, so a 
desciiption which actually misleads the public is equally fatal, and 
therefoie if a patentee mentions that as an essential ingredient m 
the i)atent article which is not so, noi even useful, and then by 
misleads the public, his patent will be void(??), and this will be so 
if a material statement m the specification is incorrect or untrue (o). 
On the other hand, although the specification must not describe a 
manner in which it is impossible to cairy out the invention, it is 
not necessary to describe every manner in which it is possible to 
carry it out (p) 


Particularity 336 The description must, however, be given with the utmost 
good faith (q) It is iheiefore incumbent upon the inventor not 


(t) Uaimnry 2^fai/nc (1809), Dav Pat Cas 311,318 

(J/) ** You must not sot people mecliaiiical problems and call them 
specifications” {Plmpton v Malcolmson(lHlQ), 3 Ch D 531, per Jessfi , 
M K , at pp 576, 577 , compare Watson, Laidiaw cC Co , Ltd v Pott, 
Cahsels and Wdliomson (1911), 28 R PC 565, and see Vidal Byes 
Syndicate, Ltd v Levinstein, Ltd (1912), 29 RPC 246, C A, follovi 
mg Simpson v Hollidav (1866), L R 1 H L 315, per Fletchmi 
Moulton, L J , at pp 269, 271, 272) 

(l) Plimpton v afalcolmson, supra, Turner v Winter (1787), Dav Pat 
Cas 145, 154 For instance, wheie fusion was necessaiy to one part of 
the invented process, and the specification directed heat to be contmuod 
until the efToot was produced, it was held that the omission of any 
duection to fuse was fatal to the patent (Turner v Winter, supra) 

(m) Boulton v Bull (1796), 2 Hy B1 463, 497, 498, Neilson v Harford 
(1841) 1 Web Pat Cas 314 Pltmpion v Halcolmson, supra^ at p 568, 
see Edison and Swan Electric Light Vo v Holland (ISSS), i T L R 686, 
Brthsh Dynamite Co v Krebs (1879), Goodevo's Patent Cases, 88, 91 

(n) Lewis V Marling (1829), 1 Web Pat Cas 493, 495 

(o) Seilson V Harford (1841), 8 M & W 806 , compare “Z” Electric 
Lamp Manufacturing Co , Ltd y Marples, Leach db Co (1910), 27 R P C 
per Plftcuek Moulton, L T , at p 746 

(p) Budfordy Shewes (1837), 1 Web Pat Cas 211, 218 

(ff) Lems V Marling, supra^skt p 496 , Sturte v. Be La Hue (1828), 1 
Web Pat Caa 83 
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only to disclose a way of carrying out his invention, but Uie best 
way that he knows (r) Foi instance, wheie a patentee disclosed an 
invention whereby he made verdigris, and fioin the specification an 
ordinary workman could make verdigris, such method being other- 
wise good subject-matter for a patent, the patent tvas avoided 
when it was shown that he had not disclosed what he knew 
to be the fact and of what in piactice he had availed himself, 
namely, that an addition of nitric acid in the process made the 
production of verdigiis cheaper and quicker («) , and the principle 
IS cairied so far that where an inventor wrapped up, in the technical 
language of chemical recipes, salts known by common names uudei 
which they might have been purchased from an ordiiiaiy diiiggist, 
and so misled the public into believing that the ingredients of liis 
invention were complex chemical bodies instead of ordinary 
merchandise, the patent was held void (a) 

337 It follows fiom this that, where he legitimately may do so, 
it IS the duly of the patentee to put into the complete specification 
any knowledge that he may have acquired after the provibional 
specification (6) 

Wheie, however, anything tuiua upon it the complete specifica- 
tion must conform with the pi o visional (c) Heie, again, it becomes 
a question of fact to be detei mined in each case ^J’he rule which 
governs the decision may be stated m the following way — Does the 
general description of the invention m the provisional specification 
iairly foresh«idow the particular impiovement d(*8cril)('d in the 
complete specification oi not?(d) It follows fiom this that if that 
which turns out to be an essential part of the invention is not 
mentioned in the provisional specification the complete specification 
does not confoim (c) 

Sub-Seci o — Claims 

338 In Older that the public may have sulhcient and ceifcain 
iiifoimatioii respecting what they are pioliibited fiom doing whilst 
the privilege continues (/ ), the patentee must par rmlarly describe 
and asceitain the natuie of his invention In oidei that, afUa 
the privilege is expired, the public may be enabled to do what tlio 
[latentee has invented (7), he must pai ticularly describe and ascei tain 
the manner 111 which the same is to be performed (//) , and the aml)it 
of his invention must be circumsciibed by de'finite chums (i) 

(r) B V Arhwnght {11S5), I 'Web Pat Cas 64,66, Turner y Winter 
(1787), 1 Web Pat Cas 77 

(«) Wood V Zimmer (1816), Ilolt (N r ), 68 , Bovill v Moore (1816), 2 
Marsh 211 

(a) Savory Y Prtce (1823), Ry &M 1 

(h) Crossley v Beverley (1830), 1 Web Pat Cas 112, 117, Jones v. 
Heaton (before 1841), 1 Web Pat Cos 404, 11 

(c) See p 168, ante, and p 164, vost 

(d) Vickers, Sons Jb Oo y Siddell (1890), 15 App (J*w 49b, Penn v. 
Bibby, Perm v Jack, Penn v Femie (1866), L K J £q 308 

(e) NuttaU v Hargreaves, [1892] 1 Ch 21, C A 

(/) See pp 128, 129, ante 

ig) See p 169, ante 

(h) Hmdmarch on Patents, p 169 

(i) Patents and Designs Act, 1907 (7 £dw. 7» c 29), s 2 

U L.— XXII. ' 
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339 The meaning of the ^ord “ claim ” is quite clealr, and 
Mhat must be claimed is the invention That being so, if the 
(burning clause in the specification claims less than the invention 
the patent will be useless and perhaps void In neither case will it 
give the patentee a monopoly for that which he has invented, 
hfiaiiso that has not been claimed as the invention It may also 
he that, though the inventor has made a real invention, he may be 
mja\\aie of that to which his invention m fact is due, and, if he 
does not claim tliat particular thing, his invention has not been 
claimed and Ins patent is void(/i) 

If, on the otliei hand, tfie claiming clause m the specification 
chums moie than the invention, the patent will be void (1) 


Him rimi 340 A s has been seen (i«), it maybe good subject-mattei of a 
iii^nl!!hnnt invent a new combination of things pn se old, or to 

bHiMHiKw imj>iove a tlnng pn sc old, oi to invent sometliing to be used 
iiom riiii in combination with sometliing po se old It may be expedient oi 
wiiK h 1 '- old necessaiy to mention in the claiming clause of the specification 

something which, though not the invention itself nor pel se proper 
suhjeet-rnattei of b'ttois patent, helps to explain the invention If 
the claiming clause is diafted bO as to claim this thing pei se, the 
])alent is clenil> had, foi it claims something which is not the 
invi'Tition The mention, howevci, of such a thing m the claiming 
clause docs not Mtiate the jiatont The old lule used to be that the 
(laiming claube must cleail\ distinguish that which was old in the 
])iocess 01 appal atus fiom that which was new^ and only claim that 
which was iiew(//) This doctiine has, however, been consideiablv 
modified, and upon the authonties it is now estuhlislied that if the 
claiming clause does in tact claim the invention anil does not claim 
an> thing that is old pn sc, the patent is not avoided because in ibe 


(/) Foi example, a patentee disco'iered tliat by heating certain 
(lic'inicah in a dosed idort, a certain valuable chemical product was the 
10811 It ho debciibed Ins na thod accurately, and then claimed the piocess 
what he did not know was that the material of which the retorts were 
fii/ide was an essential to the process Tlie patent was hold to be void 
{Jiadisdie Anilm und Soda Fabtih v La SoctiU Cliimique de8 TJ sines da 
Lhone (1897), 14 K P C 875) The matter maybe looked at in two 
ways — (ithor tlie deaoiiphon of the manner in which the invention is to bo 
performed and the iiatuie of it is insufficient, oi eKe the claim is for more 
than what in lact has been invented, that is to say, for the process when 
« arned out m retorts other than those made of the essential material, 
when m tact Ihc invenlion cannot produce that which is claimed, on 
which ground the patent is equally void 

(0 For instance, where the patentee had discovered that certain alkahcp 
and Acids when combined together would produce a good and useful 
cement, and the specification stated that other alkahes and acids would 
answer the pun^ose, it was held that if it was a claim of all acids and 
alkalies it was clearly bad, as there are some that would not answer the 
purpose If it w as a claim of those only which would answer tlie purpose 
It was as dearly bad, in consequence of not stating those which would 
answer the puipose and distinguishing them from those that would nut 
{SUima V Keaimq (lg48), 2 Exch 772), and see Kelvin v Whyie, 
Thomson d Co (1907), 25 11 P C 177 ^ 

(m) See u 138, ante 

(n) See Kay v ifars/wB J1836), 2 Web Pftt Cas 39, Rieherhy v 

Duncan d Co (1908), 25 R ]|^ C 248, ^ 
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olaitmng clause thal: which is old is not distinguished ftom that 
which IB new (o) 

This question is, however, always subject to one oveiudmg 
essential the claim must not be ambiguous If it is ambiguous it is 
not a claim at all, for from the very meaning of the word “ claim ” 
it must, in order to be good, give su&cient and certain information 
to those to whom it is addressed as to what is claimed (ji) 

341 A distinction must be made between two very different 
things — first the purpose of the subject-mattei of the invention, and 
secondly the purpose to which the invention can be put If the lust 
falls the patent is void((/) Consequently, if the claiming claitso 
claims a purpose of the subject-matter of the invention which fails 
the patent is void (r) On the other hand, if a claim is mode foi 
the purpose to which the invention, otheiwise propeily desciibod 
and claimed, may be put, the patent is not avoided merely becaiiso 
such purpose in fact fails (i) 

Sub Seci 0 — Oonstruction of 

342 The construction of specifications is foi the couit as a 
mattei of law (i) The oiclmaiy canons of constuiction apply (^0 
The ordmaiy meaning of the English language is applied e\( 0 ))t 
wheie words of art aio used, when it becomes a quehtion of fad as 
to what meaning such woids bore at the time of the giant (<) 

(o) Br%t%hh United Shoe Machinery Go . Lid v Fushdl, Ltd (1908), 25 
RPC 631, folio wiii^ij ZZrtmifon v Andersion Foundry Co , Ltd (1876), 

1 App Cas 674, considering Foxwdl v Bosiocl (1804), 4 De G J Sm 
298, and see Lynch v Phimpn (1909), 26 R P C 389 

(p) For instance, where a patentee had claimed a oombiiuitioii in ichine 
for clipping horses and it became a mateiial issue as to wlutlicr the 
invention claimed coamsted of foiii suboidiuate parts or not, it was luld 
that it was not sufhoiently clearly claimed as such **I have read and 
le read with the greatest anxiety, the specification in the pieseiit case 1 
lannot find from beginning to end of it any sentenro oi any nninbfr of 
sentences as to which by any reasonable interpretation you can say that 
they make a claim to a subordinate combination of these paiticular itcnn 
as constituting in itself a novelty, a new mauuiactip a Hung to be 
protected by tho patent (Clark v Adie (1877), 2 App C is 315, per Lord 
Cairns, L C , at p 326) 

(g) See pp 134, 135, ante 

(r) See Stevens v Keating (1848), 2 Fxch 772, note (1), p 162, ante 

(s) For instance, where a patentee described and claimed a ceitairi 
metallic material, and claimed secondly “ the mdnufactuio of capsiiJcs of 
the new matenal,’* which manufacture was admitted pej se not to bo sub- 
jeot-maitcr of a patent, it was held that this, being merely a claim to a 
particular use to which tho invent ion would be i)ut, did not vitiate tlie 
patent (Netlaon v Betts (1871), L R 5 II L 1) 

(0 Bovill V Pimm (1856), 11 Exoh 718, 740 Uills v London Gas- 
Light Co (1857), 27 L J (EX) 60, and see Clark v Adie (No 2) 
(1877), 2 App Cas 423, per Lord Blackburn, at p 436, Seedv ILiqgins 
(I860), 8 H L Cas 650, 661, British Dynamite Co v Krebs (1879), 
Goodeve’s Patent Cases, 88 

(u) See titles Deeds and Other Instruments, Vol X , pp 433 et stq , 
444 et seq , Evidence, Vol XIII , pp 429, 430. The practice of examin- 
ing and cross-examining expert witnesses as to the ootistruefion of speenfi- 
cations 18 irregular and pr6]udioial to proper tnal (Graphic Arts Co v 
fftmfers, Lid (1910). 27 R P C 677) 

(r> Hid V. Evans (1862), 4 Do G F & J 288 . Elliott v Turner (lUb), 

2 C B, 446, Ex Ch , Derosne v Ftnrte (1836), I Web Pat Cas 164, 
ffedsony Harford (1841), 1 Web Pat Cas 331, 370 ^ Walhngton v. Da(s 
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SscT 9 343. The spocification is eonstraed as a whole and the claiming 

Application clauses are not taken as isolated sentences, bat are given the mean- 
for a ing which is a fair one considering their environment (a), which 

P aten t includes not only the specification, but also the title (6) The 

ronstniction provisional specification may be used for the purpose to which it is 

applied to addressed, namely, to describe and ascertain the general natuie 

H[>ocift^tion invention (c), but it cannot be used to supply a defect m the 

complote specification (a) 

Effective Although redundant claims do not invalidate a patent (f), the 

result sought (^i^miing clauses should if possible be construed so that each will 
1)0 effective, and accordingly an attempt will be made to construe 
them as claims for different things ( f) 

(Construction 344 The specification is construed impaitially, neither for noi 
"mpaulaiiy the patentee (^) The couit will ceitainly not be astute 

(1852), VExch 888, United Telephone Co v (1886), 3 R P C 295 

C A , 31 (^h D mO,Boyd\ HorrocU (1891), 9 R P C 77, H L , Patent 
Exploit atwn. Ltd v Siemens Biotheia & Co , Ltd (1904), 21 R P C 541, 
549, II L , sec title Dflds and Other Instruments. Vol X , p 449 
In considering the state of knowledge at the time when the patent waa 
obtained antecedent specifications may be consulted (C/owrkmanv Greener 
(1884), 1 R P C 197, 199, II L , Leeds Foige Co , Ltd v Deighton's 
Pdfeni Vine and luhe Co , Lid (1902) 19 R P C 285, C A , see p 148, 
ante ) , but only in cases where the meaning of the specification is ambiguous 
and not clear (CVo«t/iiaai/ev (1889), 6 R P C 190, Jandus Arc Lamp 

and Elect) ic Co, Ltd v Johnson (1900) 17 R P C 361) Knowledge 
siibsequenily acquired must not be applied (King Brown & Co v Anglo- 
American Brush Goiporatwn H P (J 313, PI L per Lord Watsov, 

at p 319 NoheVs Explosives Co , Lid v (1894), 11 R P C 519, 

C A , per Lord PIstti r, M R , at x) 523) 

(fi) \eilson V liarfoid (1841), 1 A\cl) Pal ('as 295, 312, Hassell v 
Cowley and Dixon (1835), 1 Web Pat Cas 467, 470, Edison and Swan 
United Electric Light Co v Woodhousc and JRawson (1887), 4 R P (J 99, 
J07, C A , Edison Bell Phonoguiph Cor poiaiion. Ltd v Smith and Young 
(1894), HR P C 389, C A , per Lord Eshlr, M R , at p 396, Parkinson 

V Simon (1894), H R P C 493, C A , affirmed (1895), 12 R P (') 403, 
II L , Ingeisoll Scigennt Drill Co v Consolidated Pneumatic Tool Co , Lid 
(1907), 25 R P C bl, II L , per Lord Loreburn, L C , at p 83 The 
proper way to read a sxiecihcation is not to read the claim hist, but, look 
mg at the wliole instrument, to read the specification first to see what the 
parenfee says ho has invented^ and then to read the claim fairly to see 
wdiethcr he claims more Uian he desires to patent {Arnold v Bradbury 
(1871), 6 ('h App 700, cited with approval m Edison Bell Phonograph 
CoipornUon, Lid v Smith and Young, supra, and followed in Tubes, Lid 

V Perfecta Seamless Steel Tube Co, Ltd (1900), 17 R P (3 669) The 
court may not refer to a part of the specitication struck out by amend 
irvent (Lake v Rotax Motor Accessories, Ltd (1911), 28 R P C 632, 638, 
C A , billowing Hattersley A Som v Hodgson (1906), 23 R P C 192,C A ; 

(b) Oxley v Holden (1860), 8 C B (N s ) 666, IJousehill Coal and Iro« 
Co V Neilson (1843), 1 Web Pat Cas 679, II L , Newton v Vaucher 
(1851), 6Exoh 895,864 

(<j) Parkinson v Simon (1894), 11 R P C 403, 502, C A 

(d) Maclclcan v Bennie (1862), 13 C B (n s ) 52 

(e) WenhamOasCo v Champion Gas LampCo (1891),9R P C 49,56,C A 
if) Parkinson V iSimon, (1894), 11 R P C 493, 602, C A , and see 

Cassel Gold Extracting Co v Cyanide Gold Recovery Syndicate (1896). 12 
RPC 232, 257, C A , British United Shoe Maokmery Co, Ltd v 
Hugh OUkghUm, Ltd (1906), 23 R P C 324 

{g) Steveney hTm/mj; ( 1848), 2 Exch 772, at mar pn«« (1847), 2 Web 
Pat Cas 181, pei PoLLoqi^, C B , at p 187 , Dudgeon v Thompson (1877l» 
3 App Caa 34,53 
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to construe it Against a patentee (h). This is sometimes called a 
' benevolent mode of construction Perhaps that is not the best 
term to use , but it may be desciibed as construing a specification 
fairly, with a judicial anxiety to suppoit a really useful invention if 
,t can be supported on a reasonable constiuction of the patent* 
Beyond that the benevolent construction does not go(t). 

Sub-Sect 7 — Procetlurf 
(i ) Examination of A pplunlwn 

345 The Comptrollei refers every application to an examinei (/i) 
If the examiner repoita that the nature of the invention is not 
fairly desciibed, or that the application, specihcation, oi drawings 
have not been prepared in the piesciibed manner, or that the title 
<loes not sufficiently indicate the subject-mattei of the invention, 
the Comptroller may refuse to accept the application or may 
require that the application, specification, or drawings be amended 
before he proceeds with the application, and in the latter case the 
application, if the Comptroller so diiects, bears date as from the 
Lime when the lequiiement is complied with (/) Wheio the 
complete specification is left after a piovisional specification, the 
Comptroller refeis both specifications to an examiuei as staled 
above (?;/) 

346 It 18 the duty of the examiner to make an investigation 
for tlie purpose of ascertaining whethei the invention claimed has 
been wholly or in pait claimed oi desciibed in any specification 
(othei than a provisional specification not followed by a complete 
bpecification) published before the date of the application, and left 

(A) Biclfordv Slewes (1841), 1 Q B 938, Plimpton v Spiller (1877), 
fl Ch D 412, 422, 0 A , Otto v Linford (1882), 46 L T 35, 19, C A 

(i) Jlinks & Son \ Safetif Lighting Co (1876), 4 Ch D 007, per 
TrsSEl, M R , at p 612, and see Bussell v Cowle^j and JJixon (J835) i 
Web Pat Cas 457, Simvson v U oil iday (ISbO), 12 L T 99, poi Lord 
Westbdrt, at p 100, Ila'irison v Andeiston Foumhif Co (1870), I 
\pp Cas 574, 681, Cioppei v Smith (1884) 1 R P i SI, 89. C A , 20 
I'h D 700. cited with appioval in BennoJa06 and Daimstaedter Lanolin 
lahnlcw Bichardson Co (1894), HR P C 93,261,0 A , Ecedhamv 
Johnson & Co (1884), 1 R P C 49, Lixni > y, L J , at p 68, Auiomatie 
Meighing Machine Co v Knight (1889), b R P C 297, 307, C A IIjo 
court will, so lar as is possible, constiuo every specification with oandoui 
{Sellerav I)iclmson{lS50),5Exch 312, 324, Telleyw Easton (1852), Macr 
48, 74), and will endeavour to cue to the patentee the benefit of anv 
ambiguous expression (Ldison Bm Phonograph Corporation, Lid v Smith 
M894), 11 R P C 389, 400, C A ), but tlie words “ tbo^e our Letter 
Patents shall be construed in the most beneficial sense lor the advantage 
ot the Patentee” do not mean that the language is to bo slramod m 
favour of the patentee, but that if his languagecan bo lauly construed so as 
to render his patent valid, it is to be so constiued (IJailersley d: Sons v 
Uodgson (1906), 23 R P C 192, H L, per Lord Linuli-y, at p 203) 
Where a claim can be construed so as either to make a patent reasonable 
and sensible or to make it utterly absurd, the court will give effect to the 
former of the two readmgs (Plimpton v Sptller (1877), 6 Ch I) 412, C A 
per Jessel, M R , at p 423 , folJowod in wesimghouse v Lancashire and 
Lorkshire Bail Co (1884), 1 R PC 98, Haworth v Uardcastle (183i)t 
1 Web Pat Cas 480, 485) 

(k) Patents and Designs Act, 1907 (7 Edw 7, c 29), s. 3 (D 

[l) lb%d,B 3 ( 2 ) 

Im) lltid , B 6 (1) 
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pursuant to any application for a patent made in the United 
Kingdom within fifty years next before the date of the application (a). 
If the examiner finds that the invention has been completely 
anticipated, he may at once make a provisional report to that 
effect, and the Comptioller may treat this as a final report (i) and 
refuse to giant the patent (c) 

When anticipation, either complete oi paitial, has been reported, 
the applicant must he informed, and may, within two months, 
amend his specification so as to remove the objection (d) Theie- 
upon, if the Comptroller is satisfied that the objection has been 
removed, he must, m the absence of any other ground of objection, 
accept the specification (e) But, if when the applicant has been 
so infonned and the time for amendment has expired, the Comp- 
tiollei IS not so satisfied, he must appoint a tune foi hearing the 
applicant (J) 

347 The investigation thus provided for extends fuither, and 
an invention may be held to have been anticipated even wheie the 
anticipation is contained in a specification deposited by another 
person at a later date than that on which the application which is 
being investigated was made, provided that such later specification 
18 deposited puisuant to an application which was made piioi to 
the application in question (<^), that is, the examinei’s repoit is not 
complete until it is no longei possible for anj such specification m 
puisuance of a piioi application to be deposited If dining this 
period a latei specification is left at the Patent Office, winch is 
found to anticipate the specification undei examination and to be 
in puisuance of a piioi application, tlieii the applicant must be 
informed, and within two months must either inform the Comp- 
tiollei that he considers that no amendments are necessary, oi 
apply for leave to amend Ins specification by way of disclaimer, 
stating specifically what amendments, if any, he is prepaied to 
make in it to leniove the objection of anticipation If these 
amendments are satisfactoiy, the Comptiollei may allow them to 
be made ; otheiwise he must give the axiplicant a heaiing (h) 

(a) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 7(1), Be Faisons 
and Stoney' 8 Apphtat ion for a Patent {IdlO), 21 B. P C 491 

(b) Patents Kules, 1908, rr 29, 32 

(c) Patents and Designs Act, 1907 (7 Edw 7, o 29), s 7 (4) 

(d) Ibid ,8 7 (2) , Patents Rules, 1908, r 30 , the time may m proper 
cases be extended (Official Notice 16th November, 1909, Illustrated 
Official Journal (Patents), 17th Novembei, 1909), see note (^), p 209 
post 1 he amended specification must be in\est]gated in the same way 
as the original specification (Patents and Designs Act, 1907 (7 Edw 7, 
€ 29), 8 7(2)) 

(e) Ibid ,8 7 (3) 

( / ) Jhtd fS 7(4), Paleuts Rules, 1908, r 31 As to the procedure befoi e 
and on the heaiing, see Official Notice, 16th November, 1909, and p 167, post 

(g) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 8 (1), (2) An 
application is piioi to another if the patent when granted would be of 
prior date to the patent, granted pursuant to that other {ibid ,8 8 (3) ) 
Ibid « 8 8f was directed not to come into force until ordered by the Board 
of Trade {dud ,8 8 (4) ) The order enforcing it was laid beloie Parliament 
on 18tfi and 19th November, 1908 

(h) Patents and Desjgns^Act, 1907 (7 Edw 7, o 29), s 8 (2). As to the 
procedure on the heanng, see p 167, post 
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346. A patent is not invalidated by a specification anticipaHng 
It if such specification is fifty years old or more (<) 

Anticipation is no bar to the patent if the applicant can 
prove to the satisfaction of the court that the matter published 
was derived oi obtained from him and was published without his 
knowledge and consent, and, if he leaint of the publication befoie 
he made his application, that he applied for and obtained 
piotection for bis invention with all leasonable diligence after 
learning of the publication ( /) 

349 Eeports of exainincis aie not in am case to be published 
01 open to public inspection, and are only liable to production or 
inspection in any legal proceeding if the court or oificei having 
the power to older discoveiy certifies that such production oi 
inspection is desiiablc in the mteiests of justice ( 4 ) 

(ii ) lh(nu}(j licfoie Compitolhi 

350 On appointing a time foi tlie heaiing nbo\o lefeiroil to (/), 
tlie Comptroller must give the applicant at least ten days’ notice of 
tlie appointment The applicant must, as soon as possible, notify 
the Comptroller whether oi not he desiies to he heard After thV 
lieaung, or without a heaung if the applicant has not attended oi 
lias notified his desiie not to he heaid, unless the specification 
lias been amended to Ins satisfaction (;a). the Coniptiollei must 
(letei mine whether a rofeienoe to piioi specifications ought to he 
made in the ajiplicant’s specification by way of notice to tlie public, 
01 whelihei in the event of the invention claimed liaving been wholly 
01 specifically claimed in an earhei specification, he should lefuse 
to giant a patent {n) 

Similar j^ioceduie pievails in relation to the extended investiga- 
tion above referred to(o) In this case, after the heaung, oi without 
a heaung if the applicant has not attended oi has notified his 
^lesiie not to he heaid, the Coinptiolloi must determiiio what 
leference, if any, to otlui specifications ought he made in the 
applicant’s specification by way of notice to the pu die (;>) 


(1) Patent and Designs Act, 1907 (7 Edw 7, o 29), s 41 (1) 

( 7 ) Ibid , s 41 (2) 

(A,) Ibtd, s 68, and see title Discovery, Ixspection, and Inier- 
JIOGATORIES, Vol XI , pp 40, 43, 105 

(2) See p 166, ante , Pa ents and Designs Act, 1907 (7 Edw 7, c 29), s 7 

(m) As to amendment of specification, see p 166, ante, and pp J 70 tt neq , 
post 

(n) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 7 (4), Patents 
Rules, 1908, r 31, modified by Official Notice, 16th November, 1909 The 
lorm m whicli such reference to prior specifications is to be made is as 
follows — “ Reference has been directed in pursuance of section 7, sub- 
section 4, of the Patents and Designs Act, 1907, to specification No 

of ’* (Patents Rules, 1908, r 32) Patents Rules, 1908, rr 30, 31 aie 
somewhat modified by Official Notice, 16th November, 1909 As to appeals 
to tho law officer, see p 178, post 

(o) Seep 166, ante, Patents and Designs Act, 1907 (7 Edw 7, c 20), 

s 8 

ip) Ibid , 8 8 (2) , Patents Rules, 1908, r 93 As to appeals to the law 
officer, see p 178, post 


w 

Scot S 

AppUmSob 

f<nra 

Patent 

W lien 
IS no bar 


Wh«u repoiti 
luav be 
inspected 


Hearing nftei 
investigation 
us to previous 
speuheations 


Utaring after 
evl ( ndtid 
iiueHtigntion 



Patents akd Invention*. 


lea 

Pkot 2 
Application 
for a 
Patent. 

Noti< t ut 
healing 

AttemliuiLe of 
appli( nit 


Kyidtncd. 


Notification 
of (Ucisioii 


(Jonerftl 

pOW LIS 


351. Generally, before exercising adversely to the applicant the 
discretional y powers given to him by the statute or rules, the 
Comptiollcx must give ten da>B* notice, oi such longer notice as he 
thinks ill, to the applicant, of the time when he mav be heaid 
personally oi by his agent befoie the Comptiollei (q) Within five 
days, unless the Compfcioller appoints a longer time, the applicant 
must notify in wilting to the Compti oiler whether or not he intends 
to be heauUO At any time the Comptioller may require the 
ajiphcunt to attend befoie bim and make oial explanations or to 
submit a statement in wilting within a time and with lespect to 
matteih notified by the Comptiollei (s) 

The evidence at the hearing before the Comptroller is given bv 
btatiitoiy dedal atiou in tlie absence of diiections to the contran, 
hut the Comptrollei has powei to oidei lud loce evidence to he 
taken before liim (0 

The Comptiollei must notify his decision to all parties afiected (a) 


(ui ) Poners of Coinjttrolkr 

362 (1) Wheie the examinei reports that the nature of the 
invention is not sufficiently disclosed and defined to enable him to 
make the investigation already lefeired to(/>), the Comptroller ma\ 
reqiiiio amendment of the specification and drawings, or any of 
them, and may diiect that the application shall beai such date sub- 
seejuent to its oiiginal date, and not later than the date when the 
lequiiemeiit is complied with, as he may coiisidei reasonably iieces- 
saiy to give sufficient time foi the subsequent procedure relating 
to such application (r) 

(2) lie may, on lequest in wilting, correct any clerical erioi(d) 

(3) He must give the applicant an opportunity of being heaid, 
if so lequiiod, whenevei he intends to exercise his discietionaiy 
powers adversely to the applicant (c) 

(4) He has powei to take diiections of the law officers if he n 
indoubt 01 difhculty(/) 

(5) He mav iefu*^e to giant any patent for an in\entioii which lu* 
thinks would in use be contiaiy to law or moialiiy {(j) 


{g) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 73, Puleiits 
Rules, 1908, r 102 As to powcis of the Comptroller generally, see tlio 
text, infra 

(r) Patents Rules, 1908, r 103 

(«) Ihtd , r 104 

(}) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 77 

(a) Patents Rules, 1908, i 105 

(b) See p 165, ante. Patents and Designs Act, 1907 (7 Edw 7, c 29), 
« 7(1) 

(c) Patents Rules, 1908, r 28 As to the powers of the Comptroller on 
the report of the examiner, see, further, pp 165, 166, ante 

{d) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 70 The reque^^t 
must be made on Form’No 30 (fee be ) (Patents Rules, 1908, r 95) 

(«) See the text, supra 

(/) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 74 

ig) Ihtd , s. 76 He may refuse to grant a patent if m his opmiou tl*<^ 
invention is not withm tbelneamrig of the word “m\ention” m %btd , s 9.* 
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(6) A certificate purporting to be under the hand of the Compti oiler Sww. 8 

as to anything authorised by the statute is pi imd facte evidence (/t) AppUoation 

(7) He has a general power of amendment where no special fora 
provision is made» and also power to enlarge time and to dispense Patent 
sMth evidence 0) 


(iv ) Appeal from C<ympirolU}*s Denhion 

353 An appeal (/l) lies to the law officer (/) from the decision When appeal 
of the Comptroller in the following cases — 

(1) Where the Comptroller refuses to accept an application or 
lequires an amendment in it (w?) , 

(2) Where the Compti oiler refuses to accept a complete siiecifica- 
lion (n) , 

(3) Where the Comptroller decides to refuse the patent or to 
require the inseition of refeiences on the ground of anticipation by 
previous specifications (o) 

354 All such appeals must bo made on the piosciibcd form(/)), rroccdure 
which must be filed within fourteen days of the decision, and a 

copy sent to the Law Officers* Department (q), and, where there has 
been opposition, to the opponent or applicant, as the case may be (i ) 

The law officer may examine witnessess on oath and admmislei 
oaths for that puipobe(s), he may regulate the practice and 


{Ee Cooper's Application for a Patent (1901), 19 K P C 53 , Be Johnson* s 
Application for a Patent (1901), 19 R P 0 56) 

(h) Patents and Designs Act, 1907 (7 Edw 7, c 20), s 78 
(%) Patents Rules, 1908, rr 108, 109, 112 

(A,) The procedure m such appeals is governed by the Law Oftictrs* Rules, 
ir 1 — 14 (Patents Rules, 1908, pp 77, 78, made in viituo ot Patents and 
Designs Act, 1907 (7 Edw 7, c 29), s 40) 

(l) I e , the Attorney Geneial or Solicitor General for England {ibifl , 
s 93) The Attorney General is not a court, and no prohibition will ho 
to him {Ex parte Simon (1888), 4 T L R 754, C A , and see lillo 
('rown Practice, Vol X,p 151) 

(m) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 3 (3) 

(n) Ibid , s 6 (4) 

(o) Ibid , 8 7 (4) . 

(p) Patents Rules, 1908, Foim No 4 (fee 13) 

Iq) At the Roval Courts of Justice, London, by prepaid letter post if 
desiied (Law Officers’ Rules, ri 3, 14) 

(r) Law Officers’ Rules, rr 1 — 3 No apiH;^;! may be outfi tamed of 

which notice is not wven within the above mentioned time, unless bv 
Mave obtained from the law officer {ibid , r 5) Seven days’ notice of the 
Uearmg must be given, but, by leave of the law officer, shorter notice mav 
be given {ibid r 6) As to the parties to be served with notice, see ibid , r 7 
(fi) See Patents and Designs Act, 1907 (7 Edw 7, c 29), s 77 , Law 
Officers’ Rules, r 8 Attendance toi ciOas examination ot any persnu 

who has made a declaiation m the matter in question may be ordeied 
{ibid , r 9) and conduct money must be tendered to witnesses lequiied 
attend for cross-examination {ibid , r 10) As to do« urnentary evidence, 
see ibid , r 13 The law officer does not allow the cross exainmalion ot 
witnesses if there was ample opportunity for filing declaiations at the 
hearing before the Comptroller {Be PiU*s Patent (1888), 5 R P C 343, 
346) , nor does he allow further evidence to be given except with reference 
to matters which have occurred since the hearing before the Compti oiler 
(Law Officers’ Rules, r 8 , HamptonY Facer (1887), Gnffln, Patent Cases, 
1888,13, CheesbiougWs Patent (1884), Gnffin, Patent Cases, J884 6, 
803) 
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Skct 2. procedure befoie him ; and be may order costs to be paid by either 
Application party (t). 

Sub-Sect 8 — Aimiiment of SpeetJkahoTu 
(i ) At Tnutance of Comptroller 


for a 
Patent. 


On exAmmer's 355 If tlio examiner reports that the specification or drawings 
report accompanying the application have not been prepared in the 

piesciibed mannei, the Comptroller may require that they be 
amended before he proceeds with the application (a) 

Specification Where a pel son making application toi a patent has included in 
mtJudmg specification more than one invention, the Comptroller mav 

moiet idnone }inn to amend such specifacation and diawmgs, or 

any of thorn, so as to apply to one invention only, and the applicant 
may make application for a separate patent foi any invention 
excluded by such amendment (/) 

Wheie a complete specification is left aftei a piovisional specifica- 
tion, and the examiner reports that it has not been piei)ared in the 
pi escribed mannoi, the Comptiollei may refuse to accept the com- 
plete specihcation until it has been amended to his satisfaction {a) 
Sirnilaily, if the examiner reports disconfoirnity between the two 
specifications, the Comptroller mav refuse to accept the complete 
specification until it has been amended to his satistaction {b) 


mvcntiou 


Invalid 
( ompleto 
specj H( ntion 
or discon 
forniity 


(11 ) it fmfitme oj Ap}diutnt or Patenter 

Rcqucht for 356 An applicant may at any time, by request in wilting left at 
ptueadmenf Patent Ofhce, seek leave to amend his specification, including 
diawings forming pait Iheieof, by way of disclaimer (c), coirection, 


(/) Patents and Designs Act, 1007 (7 Edw 7, c 29), s 40 , and see Law 
Officers’ Rules, rr 11, 12 

{«) Patents and Designs Act, 1907 (7 Edw 7, o 29), s 3 (2) Drawings 
may be added by way of amendment {Be Lcmg'b Patent (1800), 7 R P C 
469) As to the repoit of the examinei, see pp 165 et seq , ante 
(x) Patents Rules, 1908, i 13 (1) 

(a) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 6(2) 

, (b) [bid , s 6 (3) For further instances (under ibid , ss 7, 8) of amend 
lueut of specifications, see p 166, ante 
(c) A disclaimer strikes out what nas been disclaimed , it cannot be read 
to explain the remainder of the specification (Tetley v Eattion (1857) 
2C 11 (N s) 706, boo Balaton V iSmiih (1865), 11 II L Cas 223, pet 
Lord Westbury, at pp 242, 243 , Be Byland' a Patent (1888), 5 R P C 
1)65, following V LTigfgfws (1860), 8 H L Cas 550) A disclaimer, the 
construction of which is not to be affected by any prefatory remaik 
(Canmngton v Nuttall (1871), 1j R 5 II L 205), may be made after i 
judgment adverse to the validity of the patent has been pronounced 
(Difir^ney Fuiric (1836), 1 Web Pat Cas 158,166, Morgan v Seawaid 
(1838), 2 Carp Pat Cas 96 104), but a disclaimei is only allowed 
to Gon-ect parts of the specification which aie neither matenal nor substan 
tial (B V MiU (1851), 14 Beav 312, per Romillt, M R , at p 315) The 

S ower to amend 1^ disiJaimer ought to bo exercised with great care aD<l 
iscretion {B v MiU, eupia), but m oases of doubt the amendment should 
be allowed (Be Bateman y Moore's Disclaimer (1854), Macr 116, /iV 
IkjMs Patent (1887), Griffin, Patent Cases, 1888, 16) A disclaimei 
operates from the dale ot the patent and not from the date of the grantm^ 
of the Application to amend (R v Mill, supra, questioning Perry y Shvmer 
(1887)» 2 M & W 471 , fie Tjueas' Disclaimer Macr 235; Patents 

wad Dchigns Act, 1907 (7 fidw 7, o 29), a 21 (7), 8©e4»d»ew 4 Co v. 
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or explanation (cf), stating tbo nature of, and the reasons for, the 
proposed amendment («) 

The request must be accompanied by a duly ceitified copy of the 
origmal specihcstion and drawings, shoMing in red ink the proposed 
amendment in such a way as to indicate clearly the alteration 
desired, and must be advertised (/ ) by publication of the lequest 
and the natuie of the proposed amendment in the Illustiated 
Office Jouinal (Patents), and in such other manner, if any, as the 
Comptiollei may diiectC^) 

357 At anj time witlim one month fiom the fiist adveitisement 
any person may give notice at the Patent Office of opposition to 
the amendment (h) Such notice must be on the piescribed form 
and must be accompanied by an unstamped copy, which is trans* 
mitted by the Compti oiler to the person making the lequest fis 
notice of the opposition (i) 

Within fourteen days after the expiiation of one montli from the 
first adveitisement of the request for leave to amend, the opponent 
may leave at the Patent Office statutory declaiations in suppoit of 
Ins opposition, and, on doing so, must deliver to the applicant 
copies theieof (A) If the opponent does not leave statutoi y declai a- 
tions, the applicant may, if he wishes, within two months fiom the 
date of the tnst adveitisement of hisiequest, leave at the Patent 

(Jrossley Biothers (1892), 9 R P C 165, C A , Stepney Spare Motor 
Wheel Co, Ltd v TJaM, [1911] 1 Ch 614) As to amendment by dis- 
claimer in infringoment actions, see pp 173, 210, post 

{d) Ee Morgan's Patent (1886), Griffin, Patent Cases, 1888, 17 I'lie 
function of an explanation is to explain more oleaily the ineaniDg of the 
patentee at the lime ho patented the invention (JBe Ashworth's Patent 
(1886), Gnffia, Patent Cases, 1888, 6) It is not intended that the patentee 
should include subsequently obtained knowledge {Be Beck and Justice's 
Patent (1886), Griffin, Patent Cases, 1888, 10, see Be Johnson's Patent 
(1896), 13 R P 0 660) Cleiical eirors maybe corrected by amendment 
(Re Buhery's Patent \ Vileib Pat Cas 649, n , Re Dismore 

JSBeav 638, Be Redmund's Patent (\S2S), 1 Web Pat Cas 649, n , Re 
Nickels' Patent (1841), 1 Web Pat Cas 660, J'^eVs Patent (1^1 Q), 
Johnson’s Patentees’ Manual, 169, 178, 2081 , Re Cure's Patent (188J), 
26 Ch D 105), but the authority of the Master of the Rolls is not now 
necessary (Patents and Designs Act, 1907 (7 Ldw 7, c 29), s 70) 

(e) Ibid , B 21 (1) This provision does not apply when an action for 
intnngement or proceeding before the court for the revocation of a 
patent is pending (ibid , s 21 (8) , compare ibid , s 22, and Qillelte Safety 
Bazar Co, Ltd v Carnage, Ltd (1909), 26 R P C 745. and seep 20S, post) 
As to such proceedings, see pp 210 et seq , post But the subsequent com- 
mencement of proceedings does not depnve the Comptroller of jurisdiction 
to allow the amendment (Woolf e v Automatic Picture Gallery, Ltd , [1903] 1 
Ch 18, C A ) A request for leave to amend (save under the Patents and 
Designs Act, 1907 (7 Edw 7, c 29), s 8 (2), and Patents Rules, 1908, 
r 33) must be made on Patents Form No 17 (Patents Rules, 1908, r 60) , 
see Encyclopmdia of Forms and Precedents, Vol X , p 89 Sufficient 
reasons must be given, see Be Morgan's JPafenf (1886), Gnffin, Patent 
Cases, 1888, 17, Nordenfeldt's Patent (1887), Gnffin Patent Cases, 1888, 18 

(/) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 21 (2) An amend 
m^t not in accordance with the advertisement is not allowed (R v, 
A (1888), 4 T L R 488) 

ig] Patents Rulesi 1908, rr 3, 60 

ih) Patents and Designs Act, 1907 (7 Edw 7, o 29), s 21 (2). 

(4) Ibid , 8 21 (3), Patents Rules, 1908, r 61 (fee lOir ) 

fif) Ibid I r 62 \ 
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Office statutoiy declarations in support of his application, and, on 
doing BO, must deliver to the opponent copies thereof (Z) 

The giving in of evidence bv the paities, m answer to the 
declarations above referred to, and the subsequent hearing by the 
Comptrollei are subject to the same rules as apply to the procedure 
on opposition to the grant of a patent (vi) 

358 Where notice of ojiposition is given, the Compti oiler hears 
and decides the case (w) Wheie no notice is given, or the person 
BO giving notice fails to appeal , the Comptrollei determines whether 
and sulqect to what conditions, if any, the amendment ought to be 
allowed (o) ^J’he decision of the Comptioller in either case is sub- 
ject to an appeal to the law officer (p), who, if lequiied, hears the 
pai ties and may make an oidei determining whether and subject to 
what conditions, if any, the amendment ought to be allowed (q) 


Amendments 
w Inch cannot 
bo allowed 


369 No iiniondiuent e<m be allowed by the Comptroller which 

(l) Patents Rules, 1908, r 64 

(m) Ibul , n 6 3, 65, see tbid ri 43, 45, 46, 47, and as to opposition 
to the giant, see p 175, post 

(n) Patents and Designs Act, 1907 (7 Edw 7, ( 29), s 21 (3) 

(o) Ibid , s 21 (4) 

Ip) See pp 169, 178, mite 

(q) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 21 (5) Con 
(litioiis aie usually nisei ted unkss there aie exceptional c iicunistances 
(lie lleaison's Patent (1884) tAiilIin, Patent Cases, 1884 6, 309, Ee 
JJavies and Davies' Patent (1910), 28 U P C 50) The law officer may 
impose conditions that the applicant must pay the costs ot the appbcation 
in any event (Ee Klaber and Steinberg's Patent^ [1908J 1 Ch 847 , Ee 
Chatwood's Patent (1899), K R P C 370 , Singer Co v Stassen d 
<8o?i (1884), 1 R P C 121,0 A , Ee Westinghouse's Patent (1885), Gnfhn, 
Patent Cases, 1884-6, 315) , oi compel a patentee in an action ot 
iiifiingement who desiies to amend to pay all the costs up to the time of 
leave to amend being given (Winter v Baybui Madeley Co (1884), 1 
R P C 76 , Ee Gaulard and Gibb's Patent, [1887] W N 211 , Fusee Vesta 
Co V Bryant and May (1887), 4 R P C 71 , 34 Ch D 458, Lang \ 
(1889), 6 T L R 16, 57, C A ) , and, as a general rule, 
S'' AnU tlu\t the amended bpf cifieation is not to be leceivable iii 
Pqx lUou (Ee Codd 8 Patent, Codd v Bratby (1884), 1 

'■HA ttijv Tip.nnir ' . — ~ ^ _ 

C 209, 


f luou ^uaa s j. uieni, ^ouu v i^ruiu 

Pendnigac Co (1887), 4 R P C 377. C A' , Bmy y 

/ 1 ^ xJiat uSLinger d Co v Stassen dt Son, supra ) . 

and fl * 34 Ch D 668, C A , 'VP^^cil mav be oi derod not to bring any 

seeks leave to ainen/^^ articular persons (Ee Ilamson's 
Patent atrainst continuance of the patent 

r ^ Macr 32), oi during the^^ ^ a. Journal (n s ), 69), or 

(1«65). 22 Newffi Eondoil PaUt, supra', Ee 

6 303)! or for 

mfnmei^nt I’atont Cas..?, ^ 

Fusee 


), O JX JT 

'/V\ *•** Corngall V 

214, C, A , [19001 1 CJi 50» I??* Machine Co (190oCd o 

51S C A Ai » *■»* ’ Ee Allxson's /lonrk * ^ * Gillette 

SaMu EtuUr. ” (1»06), 23 R P ^373. C A ), or mEy 

be ordered tnSniT f !** N«/«<y Bazor Go , [19101 2 pif^^nction for mfrin^ 
m en t {Ee K&nnck ^ a prioa* ^ ^ applying 
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(q) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 21 (0) 1’he 

amendment claimed should not be too extensive aim* 8 Patent (1891), 
8 It P C Me Oamett* 8 Application for a Patent IQ U P C 164, 

Be CrtsV a Ap 2 )hcat ion fora Patent (X^OQ), 20 li P C 476), andsee Eoxwo/l 
V Bobtock (1864), 10 L T 144, Be N ordenfeldV 8 Patent (1887), Unflin, 
Patent Cases, 1888, 18, Be Walker's Patent Giiihn, Patent Cases, 

1888,22, Be Sen elV 8 Patent (ISSS), Q R P C 101,103, Balstonv Smith 
(1865), 11 H L Cas 223, 254 , Be Luoaa* Diaclaimer (ISQi), Macr 234 , Be 
Gaulard and Qibba* Patent (ISSQ) OR P C 218,0 A , Heathy Frost* a 
Patent (1886), Cnffin, Patent Cases, 1888, 310 , Be Parkinson^ s Patent (1896), 
13 R P 0 609, Rc Johnson* 8 Patent (1896), 13 R P (5 659, Be Vidal* s 
Pofenf (1898), 16 R P C 721 Such an amendment is void (Ejcparicfifiiaon 
(1888), 4 T L R 754, C A ), but it would socia that it such an amend- 
ment IS made and allowed the decision of the Attorney General, m the 
absence of fiaud, is final and cannot be reviewed ( Mostr v Maraden 
(1895) 13 R P 0 24, H L), and see note (f), p Ibd, ante 

(r) Patents Rules 1908, rr 6, 19—25, 66 

(a) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 21 (7) 1 e , the 
amended specification takes the place of the original specification foi all 
purposes, and the patentee may lecover damages fo^ infringements com- 
mitted befoie the date of the amendment, provided ti 't ho proves to the 
satisfaction of the court that his original claim was framed in good faltli 
aud with reasonable skill and knowledge {ibid , 8 23 , Wenham c& Co v 
Carpenter, Todd Co (1887), 5 R P C 58 , Hopkinson v St James* and 
Pall Mall Electric Light Co (1893), 10 R P C 62 , Dntiah United Shoe 
Machinery Co v Fuasel Sona (1908), 25 R PiC 368) Similarly where 
it IS sought to re amend an already amended specihcation, only the speci 
ficaticn as amended, not the original specification, is considered, as m 
U after aley and Jackson* a Patent 21 RPC 233 

(t) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 21 (7) Rut it is 
no guarantee that the specification, even when amended, will not still 
invalidate the patent {Be Deeley* a Patent (1894), 12 R P C 65, 192, C A ), 
and disconformity between an amended complete specification and the 
proYiBional specification is fatal to the vahdity of the patent, except as 
provided by Patents and Designs Act, 1907 (7 Edw 7, o 29), s 42 {Be 
Oaulard and Qibba* Patent (1890), 7 R P C 367, H L , Lane Fom v 
Kensvngton and Knightabridge Electric Lighting Go (1892), 13 R PC 
221, 413, C A , [1892] 3 Ch 424, compare Moser y Maraden, supra, 
see p 159, ante 

(а) See pp 210, et seq , post , u # 

(б) ** Action or proceedings means action or proceedings before 
judgment (Gtopper dk Co y Smith (1884), 1 R P C 254, 28 Ch D 
148, Lawrence v Perry dk Co (1885), 2 R P, C 179, Ilaslam dt Co v% 


would make the specification, as amended, claim an invention sub* 
stantially larger than or different from the invention claimed by 
the specification as it stood before the amendment {q) 

360 Where leave to amend is given, the applicant must, if the 
Comptroller so requires, and within a time to be limited by him, 
leave at the office a new specification and diawings as amended, to 
be piepared according to the Rules (i) 

The amendment must be adveitiaed forthwith by the Comptroller 
in the Illustrated Office Journal (Patents), and is deemed to form 
])art of the specification (tt) 

361 Leave to amend is conclusive as to the right of the paity 
to make the amendment allowed, except m case of fraud {i) 

(ui ) Under Order of Comt 

362 In an action for infnngement (o) or m pioceedings befoie 
the court for i evocation of a patent (b), the coart may make an oidei 
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allowing the patentee to amend his specification by way of dis- 
claimer in such manner and subject to such terms as the court thmks 
fit (c), but no such amendment may claim an invention substantially 
larger than or different from the invention claimed in the unamended 
specification (r?) Notice of such proceedings must be given to the 
Comptiollei.who has the right, and may be diiected, to appear and 
he heard (d) 

Where an older has been made by the couit the patentee must 
forthwith leave at the office an office copy of such order, together 
with the piesciihed foim, whereupon his specification is amended 
as directed by the oi der (e) 

Suu-SiCT 9 — Accppiance of Bpenficaitm 

363 Unless 11 complete specification is accepted within twelve 
nioiitlifl fiom the date of the application, the application, except 
where an a])peal lias been lodged, becomes void, but wheie an 
ajiphfaiion is made for an extension of time for the acceptance 
of a complete specification, the Compti oiler must, on payment 
of the piesciibed feet/), giant an extension of time to the extent 
applied foi, but not exceeding three months (r/) 

364 On the acceptance of a provisional or complete specification, 
tlie Oompirollei gives notice thereof to the applicant {h) He must 
adveitiso the acceptance of every complete specification in the 
niusiiated OlBce Journal (Patents) (?) , and, upon such acceptance 
of a complete specification, the application and specification or 
specilications, with the diawings, if any, may be inspected at the 
Patent Office (k) 

365 After his complete specification has been accepted and 
until the patent is finally sealed, or the time for its sealing has 
expiiod, the applicant has the same privileges and lights as if the 
patent had been sealed on the date of the acceptance of the com- 
plete specificntion, but he may not institute any proceeding for 
iivfringeinent until a patent has been granted to him(Z). 


Hall (1887), 6 R P C 1, 24) , and for the meaning of action pendmg,’* 
Boe Brooks tL Co y T/i/cetVs Saddle and Motor Accessories Co (1904), 21 
RPC 651 , [1904] 1 Ch 612 

(0) Patents and Designs Act, 1907 (7 Edw 7, c 29), 8 22 , R S 0 , 
Old 53 r 23 , see Be GeipeVs Patent, [1903] 2 Ch 716, Be Klaber and 
Steinbcig*s Patent, [1908] 1 Ch 847 , and see, further, pp 210 et eeq , 
216, post 

(d) ^Patents and Designs Act, 1907 (7 Edw 7, c 29), s 22 

(s) Patents Rules, 1008, r 113 

if) £2 for eju'h month or part of a month The apphcation should be 
made in Patents Form No 7 (Patents Rules, 1908, r 37). see Encyclo- 
padia of Foiins and Piecedents, Vol X , p 88, and see tbid • Vol XYI , 
pp 492, 493 

ig) Patents and Designs Act. 1907 (7 Edw 7, c 29), s 6 (6) 

(h) Patents Rules, 1908,"r 38 

(1) Patents and Designs Act, 1907 (7 Edw, 7, c 29), s 9 , Patents Buies, 
1908, r 38 

(k) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 9 . there is a fee 
ct Is (Patonis Rules, 1908,T'*'S9, and Srhed. I ) 

(/) Patents and DeMgns Act, 1907 (7 Edw 7, c 29), s 10. 
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Sect. 8. — Gront of a Patent. 

SUB-Ssct 1 —OppoBition to Orunt 
(i ) Who may Oppose 

366. Any person (??i) may, within two months fiom the date 
of the advertisement of the acceptance of a complete specilicatiou, 
^ive notice at the Patent Office of opposition to the grant of the 
patent on one of four presciibed giounds (a) 

The notice must be on the presciibed foim(o), and must state the 
grounds of opposition It must be signed by the opponent, and 
accompanied by a copy which the Comptiollei must send to tbo 
applicant But, if the opponent does not desue that the j)alent 
should be refused, but lueiely that the specification shoiild be 
amended by disclaimer, oi limitation, he should send, oitliei with, 
01 soon after, his notice of opposition, a wiitten stateinont to that 
effect, indicating the general natiue of the amenduionts loquiied 
and any 230itions of the earliei specilu at ions which ho lelies uijon 
as necessitating the amendments (^i) 

(ii ) GiottJids oj Opposition 

367 Opiiosition to the giant of a patent can only be founded on 
one of the following gioiinds — 

(1) That the applicant obtained (</> the invention fiom the 
ojipnnent (6)» or from a jieison of whom ho is the legal leprcsen- 

{m) li V Comptioller General of Patents, Ex parte Tomlinson (IftOD), 1C 
K P C 233, C A , [1899] 1 Q 13 909 

(n) Patents and Designs Act, 1007 (7 Edw 7, c 29), s II (1) As to 
the grounds of opposition see the text, infra 

(o) 1 e , Patents Form No 8 

(p) Patents Rules, 1908, r 40 

(o) Ihe words obtaiuod from the opponent ’* m Paltnts Rules, 1908, 
r 41 (1), do not neccbsaiily imply fiaud, and hand is not necessary 
to the proof It is not suiiicient to show that the invention ]ms been 
handed to B from A through nuineioiis in term ediaio paities, if 13 
receives it in entire ignorance of the fact Uiat it owes its oiigin to A 
(Ruling by the Comptiollei General, reported m 27 U P C Appendix, 
(1910a)) 

(h) See Patents and Designs Act, 1907 (7 Edw, / c 27) s 11(1), 
Patents Rules, 1908, i 41 (1) This ground of oppos hon sut (.ceded la 
LoWs Applicatum (1853), Johnson’s Reports, 108, cif/od Higgins and Jones. 
Digest of the Law of Patents, 2nd cd , p 43 , Ma<failane's A pjilnalion ( 188*3), 
Johnson’s Reports, 168, Ee J\J a) shalVs Application 5 Ji 1^ (’ 661 

Re Ortfin*8 Application for Pat nU (1888), 6 R P 0 296, Re Stuait e, 
Apphontion for a Patent (1802), 9 R P G 452, Be Paitison's Patenis, 
Re Dvndon's Patent (1886), Giiffin, Patent (’ases, 1884-6, 295 Wheie 
tins ground of opposition is taken the aiipUealioii may bo allowed, but 
subject to terms, either granting the patent to the apjihearit and upyionent 
jointly {Re Luke's Patent (1886), Griffin, Patent Cases, 1884-6, 204), oi 
granting the patent as an improvement of the invention of the opponent 
(Re Hoskins' Patent (1884), Griffin, Patent Cases, 1884-6, 291 , 7i!r 
\ewman'8 Patent (No 2) (1888), 5 R P C 270), or granting the jjatent to 
trustees for the applicant and opponent, e ^ , m the case of master and sti- 
\aut (Bussell's Patent (IS57), 2 De G & J 130, Re David and WoodUy 
(1886), Gnffin, Patent Cases, 1888, 26), or on terms that the applicant shall 
assign a half share to the opponent (Be Evans and Otway's PaUnt (1884), 
Ctt^oa, Patent Cases, 1884-6, 279, Garthwaite's Patent (IHSO), GriQiB, 
Patent Cases, 1884-6, 284) The words of this ** ground” do not apply 
to oommumcations from abroad, and the source of such comwunioation m 
iinmatet i% l and cannot be investigated by the law offle^er (Be Edmunds 
Patent (1886), Gnffin,, Patent Cases, 1884^6, 281, decided on the wordt 
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Rpct 1 tative fr) ; and, in this case, statutory declarations in support of the 
Grant of a allegation mubt be left at the office within fourteen days after the 
P aten t. expiration of two months from the date of the advertisement of the 
acceptance of the complete specification, or such further time as the 
Comptroller may allow (d) 

(2) That the invention has been claimed (e) in a complete 
specification which is, or will be, of prior date to the patent the 
giant of which is opposed, other than a specification deposited pur- 
suant to an application made moie than fifty years before the date 
of application for the patent (/) 

(3) That the nature of the invention or the mannei in which it is 
to be performed is not sufficiently or fairly described and ascertained 
in the complete specification (^) , and, in this case, the notice of 

on the ground of the applicant having obtained the invention from 
him ** in tJie Patents, Designs, and Trade Marks Act, 1883 (46 & 47 Vict 
c 67), 8 11, followed in 2?e Lake* tt Patent (1888), 6 R P C 416, and see 
Be Meurs Qerktn's Apphcatian (1910), 27 R P C 66) 

(c) An assignee is not the legal representative and cannot be heard m 
opposition (Be SpieVe Patent (1888), 6 R P C 281), nor is the holder of a 
jiowor of attorney (Be Edmunds* Patent (1886), Giiffin, Patent Cases, 
1884 6, 281) 

(d) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 11 (l)(a), Patents 
Rules, 1908, rr 41 (1), 42 If evidence is not so left, the opposition is 
deemed to be abandoned (tbid , r 41 (1) ) 

(e) It is not enough if the invention is only desenbed, it must be 
claimed in a prior specification (Be Von liucEs Appheatwn (1888), GiMn, 
Patent Cases, 1888, 40 , compaic Be Wadham*8 Application for a Patent 
(1909), 27 R P 0 172) 

(/) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 11 (1) (b) , see 
27 R P C Appendix (1910c), (1910 d) For the ruling of the Comptroller 
where the two applications are concurrent, see ibid , 1910G The prior 
invention must be substantially the same as that of the appheant (Re 
Todd* 8 Application for a Patent (1892), 9 R P C 487 , Be Thwaife* 8 Appli- 
taiion for a Patent (1892), 9 R P C 616 , Be Darnels* Application (1888), 
6 R P C 413, Be Aire and Colder* 8 Gla88 BotUe Works and Waller 
(1888), 6 R P V 346, Wallisv Ratcliff* s Applicatimi (1888),^ P C 
347 , Be Webster's Patent (1888), 6 R P C 163 Bailey's Patent (1886), 
Griffin, Patent Cases, 1884 6, 269 , Re Boult's Application for a Patent 
(1893), 10 R P C 275, Be Bridge's Application for a Patent (1901), 18 
R*P C 267 , and see Be Krupp Actiengesellschaft Oermainawerft Applica^ 
tion (1908), 25 R P C 809) An unimportant diilerenco is insufficient (R 9 
Haythomfhwaiie's Apphcation for a Palenf (1889), 7 R P C 70 , Be Hedges* 
Application for a Patent (1895), 12 R P C 136 , Be Van Wye* s Application 
for a Patent (1909), 26 R P C 490 and the law officers will not interfere 
in cases of controversy and difficulty (Be Ixike's Patent (1889), 6 R P C 
684) The law officers will inseit a disclaimer clause i£ it is clear that 
there will be a lepetition of a claim and it the public is likely to be misled 
(Be StelVs Patent (1891), 8 R P C 236 , Be Coopery Ford's Patent (1888), 
Griffin, Patent Cases, 1888,276 , Be Andeison and McKinneVs Application 
(1887V Onffln, Patent Cases, 1888, 23, 25, Be Lorrain's Patents (1888), 5 
R P C 142, Be Gosneu's A ppl nation (1888), 5 R P C 597, Be Hill's 
Application (1888) 5 R P C 599) A disclaimer pi otects both the former 
inventor and the new inventor by hnuting his claim (Be Hoffman's Patent 
(1890), 7 R P ("^ 92), and may be either general or special, but the law 
officers do not cncouiage the latter (Be Stelrs Patent, supra , Be Southwell 
and Head's Patent (1899), 16 R P C 362 , Re Anderson and McKmneVs 
ApplicalMn, supra Be S\eloff*s AppheaUon (1888), 6 R P C 484, Be 
Marsden*s Patent, No 2 (1896), 14 K P C 174, Be Brockxe's Apphcati&n 
(1908), 26 R P C 113) 

(g) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 11 (1) (c) . Be 
f'ranetS* Apnlusation for a Faient (1909), 27 U P C 86, Be W^ham's 
Apjdieatwn for a Patent, supra. 
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opposition should be accompanied by a written statement indicating 

in wbat 1 espects the invention is alleged to be insufficiently or unfairly Qfaat a 

described or ascertained Qi) ‘ Patent 

(4) That there is disconformity between the invention claimed — 
in the complete specification and that described in the piovisional 
specification, and that the invention thus claimed in the complete 
specification forms the subject of an application made by the 
opponent m the interval between the leaving of the piovisional 
specification and the leaving of the complete specification (i), 

(ill ) J^ocffiure, and Powers of Comptroller 

368 The opponent may (A), in any case, leave statutory declaia- p.videnc« in 
tions in support of his claim within fouiteen days aftei the support of 
expiiation of the two months from the date of the advertisement 

of the acceptance of the complete specification (0 The applicant anS pvideuco 
may within fourteen days leave declaiations in an&wei, and the repij 
opponent may reply in the same wav, provided that his declaiations 
aie confined to matters strictly in reply (m) Where the oiiponent 
does not exeicise his right of leaving such declarations, th (3 appli- 
cant may leave statu toiy declaiations in suppoit of Ins ajiplicatiou 
within thiee months fiom the date of the adveitisement of tlio 
acceptance of his complete specification (n) Thereupon, and within 
fourteen days, the opponent may leave declarations in answei, and 
the applicant in this case has the light of reply within fourteen 
days, provided that his declarations aie likewise confined to matters 
strictly in reply (o) 

Wheie a party leaves statutoiy declaiations undoi the rules, he 
must deliver copies to the other party (fc) 

No further evidence may be left except by leave or KMpubition of 
the Comptroller (c) 

369 On the completion of the evidence, oi whenevei he sees iioanng 
fit, the Comptrollei appoints a time foi the heaiing of the case, 
giving the parties at least ten days’ notice (d) 

{h) Patents Rules, 1908, r 41 (2) • 

(i) Patents and Designs Act, 1907 (7 Etlw 7, c 29), s 11 (1) (d) , see 
27 R P C Appendix (1910a), Be lUons' Appheation for a PaUnt 
(1892), 0 R P C 512, n , 7^6 Hudson's Applicaiton for a Patent 2 ^ 

R P C 218 To succeed on this ground theie must be discontoimify , 
the mere development of what is claimed in the provisional specifioatiou 
does not vitiate the patent (Be BirVs Application for a Patent (1892), 

9 R P C 489, Be Edwards' Patent (IS\)^), U R P C 461, Re MilUir 
and Miller's Application for a Patent (1898), 15 R P C 718) 

(k) If the opposition is on the first “^ouncl ” leferred to at pp 176, 176, 

(inte, statutory declarations must be leit by the opponent (Patents Rub >, 

1908, r 42) 

(l) Ihtd 

(m) Ibid , r 43 

(n) Ibid , r 44 

(а) Ibid , r 45 

(б) Ibid , rr 42 — 45 Tlic statutory declarations are left at the Paicnf 
Office {ibid ) 

(o) Ibid , r 46 

(d) Ibid , r 47 If they do not desire to be heard they must os soon as 
posMble notify the ComplTolIer to that effect If they desire to be heard. 
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Shot i After hearing the party or parties desirous of being heard, or, il 
Orantofa neither party desires to be heard, then without a hearing, the 
Patent Comptroller decides the caBe(e) and notifies his decision to the 
parties (/). 

(iv ) Appeal to Law Officer 

Appe il to law 370 The decision of the Comptroller is subject to appeal to 

oitcei Irtv? officer, who, if required, hears the paities, if the opponent 

IS in his opinion a person entitled to be beard in opposition to the 
giant of the patent (j/), and decides the case (/i) 

SiiB-Slot 2 — Making the Chant 

Time for 371 If tlune IS no opposition, or if, upon opposition, the case has 

^c^llulg l,een deter ruined in favour of the applicant, and if he has left at the 

Patent Oitice the prescribed foini, duly stamped, requesting that his 
patent may be sealed (r), the Comptroller causes the patent to be 
sealed as soon as may be with the seal of the Office (A) A patent 
(annot, howo\cr, he sealed aftoi the expiration of hfteeri months 
fiorn the date of application, except in the following cases — 
Fxcfptionsto (1) Wlieie tlie Oomptiollei has allowed an extension of time 
gtueialruic within wliich a complete specification may be left or accepted, a 
further extension of tour months aftei the fifteen months is allowed 
for the sealing of the patent { 1 ) 

(2) Wlieie the soalmg is delayed by an appeal to the law officer 

they must leave Patents Form No 9 at the Patent Office , and, if either 
paity intends to iclei to any publication (other than the specification) 
which has not been mentioned m the statutory declarations, he must give 
live days’ notice and supply details of the publication both to the Comp- 
tioller and to the other party (Patent Pules, 1908, r 47) 

(e) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 11 (2) The 
(Comptroller may take any pnor specification into oonsidoration, although 
it 18 not I'Hised as a ground of opposition (Be Uughea and Kennaugh'e 
Application for a Faient (1910), 27 K P C 281) 

(/) Patents Rules, 1908, r 47 The Compti oiler may award costs (Be 
Andetton'a Patent (1885), Griffin, Patent Cases, 1888, 26) 

(g) It IB not eveiyono who can of right oppose the grant of a patent , it 
is a matter in every case for the law officer to decide, but he allows anyone 
whd either directly as owner or assignee or otherwise is interested in show'- 
irig that the giant would include an earlier patent (Be Meyer* a Applx- 
K4\Uon for a Patent (1899), 16 R P C 626, K v Comptroller General of 
PaUnta, Lx paiie Tomlinaon (18^9), 16 R P C 233, C A . [1899] 1 Q B 
909, compsLTe Be Baii8tow*8 Patent (1888), 6 R P C 286 , Be Maeevoy* a 
Patent (1888), 5 R P 0 285 , Be Uookham'a Patent (1888), Griffin, Patent 
(vases, 1888, 32) A patent agent is not so interested (Be Heath and 
FroaVa Patent (1886), Gnffin, Patent Cases, 1884-6, 288 , Be Lake' a Patent 
(1888), Giiffin, Patent Cases, 1888, 35, Be Hookham's Patent, aupra) 
As to patent agents, see pp 230 et seq ,poat 

(h) Patents and DcMgns Act, 1907 (7 Edw 7, c 20), s 11 (3) The law 
officer may obtain the assistance of an expert (tbtd ) As to procedure, 
see Law Officers’ Rules, Patents Rules, 1908, pp 77, 78, and see p 177, 
ante 

(i) Patents Rules, 1908, r 48 , fee £l The form of appboation is Patents 
Form ]So 10, see Encyclopaedia of Pormsand Precedents, Vol X ,p 166 

(k) Patents and Designs Act, 1907 (7 Edw 7, o 29), s 12 (1), (2) For 
the form of grant, see EncyclopaBdia of Forms and Precedents, VoL X. 
p 167 , and see ihid , Vol XVl , p 494, and for form of gtant of patent 
of addition, eee ibid , p 499 

(0 Patents and Designs Act. I W (7 Edw 7, c. 29), a 12 (2) (a). 
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Of by opposition to the grant of the patent, it rests \vith the law * 

officer to direct the time at 'which the patent may be sealed (m) Onutlwf a 

(8) Where the patent is granted to the legal repiesentalive of an PatM^ 
applicant •who has died before the evpiratioii of the tune which 
would otherwise be allowed for sealing the patent, the patent ma'>’ he 
sealed at any time within twelve months from the date of his death (n). 

(4) Where, in consequence of the neglect or failuie of the 
applicant to pay any fee, a patent cannot be sealed witliia the period 
allowed, the applicant may apply to the Comptroller (o), who may 
grant an extension, not exceeding three months (p) 

(6) Where a patent is lost or destroyed, or its non-pioduction is 
accounted for, the Comptroller may seal a duplicate {q) 

372 Except as otherwise expressly piovided, a patent must be Dale of 
dated and sealed as of the date of the application; but no pro- P***"*' 
ceedmgs can be taken in respect of an infringement committed 
before the complete specification was published (/) 

373 A patent sealed with the seal of the Patent Office has the Validity of 
same effect as if it w'ere sealed with the Great Seal of the United 
Kingdom, and has effect throughout the United Kingdom and the 

Isle of Man («) 

A patent is to be granted for one iinention only, but when once 
it has been granted no one can in any legal proceeding i aise the 
objection that it has been gianted for more than one invention (/) 

A patent granted to the tiue and first inventoi cannot be invali- 
dated by an application in fiaudof him oi by piovisional protection 
obtained thereon (« ) 

Sect. 4 — Register of Patents 
Sub-Sect 1. — Matters Enteied in Hegtster 

374 A book called the Bogister of Patents is kept at the Patent Entries on 

Office (a), and m it aie entered — legister 

(l) The names (a), addi esses (a), and callings (/;) of giantees of 
patents ; 

(m) Patents and Designs Act, 1907(7 Edw 7, o 29), s 12(2) (b) The 
opposition must bo the cause of the delay Where tbeie is opposition, but 
the cause of delay is theapplicant’scarelcssnoss, the law ofllcer may refuse 
to seal the patent (He A and B 's Appltration for a Patent { 1 806), 1 J 
R P C 63, SeA B 's Appltoahon for a Patmi (1902), 19 R P C 660) 

(n) Patents and Designs Act, 1007 (7 Edw 7, c 29), s 12 (2) (c) 

(o, Patents Rules, 1908, r 48 Th* appbcation should bo made on 
Patents Rules, 1908, Form No 11, and the fee is £2 for each month or part 
of a month apphed for 

(p) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 12 (2) (d) 

(q) Ibid , % 44 

(r) Ibid, a. 13, and seep 216, post A Convention application (seep 229, 
post) u entered on the Register os dated of the date on which the first 
foreign apphcation was made (Patents Rules, 1908, r 83) As to the 
Register, see the text, infra 

{$) Patents and Designs Act, 1907 (7 Edw 7, c 29), 8 14(1) As to 
grants under the (Sreat Seal, see title CoNSTiruTro.VAi. Law, Yol VI , 
pp. 476 et seg « , ^ 

(() Patents and Designs Act, 1907 (7 Edw. 7, o. 29), s 14 (2), 

(«) Ibtd , B 16 (1), and see p 169, anU. 

(а) Ibid, a 28(1), (2) 

(б) Patents Rules, 1998, r 82. 
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(2) The title of the invention (c); 

(3) The date of the patent (r), 

(4) The date of the grant (c) , 

(6) The address for service of the grantee (c) ; 

(0) Notificationsof assignments and of transmi&bions of patents (d\ 
of licences under patents (e), and of amendments, extensions and 
ie\ocation8 of patents ) , 

(7) Other iriatters affecting the \alidity or piopiietoiship of 
patents, for example, subsequent proprietorship, notice of interest, 
notification of documents of title (//) , 

(H) The date of the payment of renewal fees (h) , and 

(9) Notifications of failure to pay fees(i) 

No notice of any trust, expiessed, implied, orconstiuctive, can be 
cnteied in the Picgister (j) 

Sub-Skct 2 — (Erection and Becttfuaiion 

375 If the patentee has altered his address or his addiess for 
service, he should notify the Comptiollei on the prescribed foim 
The Comptiollei must then cause the Register to be altered 
accoidingly, but he may lequiie that the altered address be in the 
Cnitcjd Kingdom (/t) 

'riio Comptiollei may on a lequest m wilting accompanied by the 
pi escribed fee coirect any clerical eiioi in the Register (i) 

376 Any peison who consideis lumself aggrieved {vx) by the non- 
inseiiion in, oi omission fiom, the Register of any entry, or by any 
entiy made without sullicient cause, or by any entiy wiongly 
lomainmg on the Register, or by any eiror or defect in any entry, 
may apply to the couit in the prescribed manner ( 71 ), and the court 
may make an older foi making, expunging, or varying the entry 
complained of(o), and ina> docude an> question that it may be 
expedient to decide in connection with such rectihcation of the 
R(‘gistei Foui days* notice of such application must be given to 

(c) Patents Rules, 1908 , 1 82 

(d) Soo p 186, post 

\e) See p 192, post 

if) Patents Rules, 1908, r 91 , and see the text, infra, and see pp 199, 
206 etse^, post A siieciid foini (Patents Form No 2i9, fee lOfi , see 
Kncyclopa-dia of Forms and Pieoedents, Vol X , p 171 , and see ibid , 
Vol XVI, p 494) IS provided for the use of those who wish to enter 
a notification ot any document affectmg the proprietorship of a patent 

(g) Patents Rules, 1908, r 91 , see Patents Form No 28 , Encyclo- 
paedia of Forms and Precedents, Vol XVI , p 499 (application to register 
notice of interest) 

(h) Patents Rules, 1908, r 92 

(1) Ibid , r 93 

( 7 ) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 66 But any 
document affecting the proprietorship of a patent may be registered 
{Stewart v Casey (1891), 9 R P C 9, C A , [1902] 1 Ch 104), see the 
text, supra , and, as to assignment of patents, see pp 183 et sea , post 

{k) Patents Rules, 1908, r 84 

(I) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 70 (c) 

(m) A person aggrieved may be the purchaser of a share of a patent 
another snare of wliioh has been entered on an assignment by a bankrupt 
(lie Manning* 8 Patent (1902), 20 R P C 74 ) 

(n) Patents afad Designs Act, 1907 (7 Edw 7* 0 29), a. 72 ( 1 ) 

W ibid,s 72(1), (2) 
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the Comptroller, who has the i ight and may be directed to appear (p). i. 

The order mast direct that notice of the rectification shall be served Beglstsrof 
on the Comptroller in the ptescribed manner, who must then rectify Patents, 
the Register accordingly (q) “““ 

SiTB-i^ECl 3 —fnapectKin and Coptes 

377 The Register is open to the inspection of the public when- Inspeuiou. 
ever the otlice is open to the public (/), unless it is roquued fol 

official use (») 

Ceitified copies, sealed with the seal of the Patent O&ite, of any 
enti} in the register must he given to any person lequiring the saiiio 
on payment of the presciibed fee(0 

Suii-SLcr 4--Ileyts(H7 aa Eiidinte 

378 The Register is p/ md facie evidence of any matteis diioctod ai 

01 authoiised to be ir&eited therein (a), and punted oi wiitten 

copies of anj entry, ceitihed by the Comptioller and sealed \Mth 
the seal of the Patent Office (/>), are admithjd in evidence in all 
courts in llis Majesty’s dominions, and in all pioci^edings, without 
fuithei proof oi pioductiori of the oiiguial (f ) 

yi.ci 5 — Maniiename of a PaUnU 
Ir^UB-SliiCl 1 —Payment of Fees 

379 V patent provides that it shall deteimineif the patentee Hentwal fc e**. 
does not pay all his fees by law lequiied, and, aftei tlio fourth 

yeai from its inception, the payment of «iiinual lenewal foes xs 
lequired (d) 

Such payments are made bj moans of the piesciibed foim (e), MoUeofaml 

_ _ _ _ _ lime foi 

ip) Patents and Dobigns Act, 1907 (7 Edw 7, c 29), » 72 (3) , Patent^, 

Kufes, 1908, r 113 

(q) Patents and Designs Act, 1907 (7 Edw 7, c 29 b 72 (4) , PaltMils 
Rules, 1908, r 11 J An appeal lies iiorn any ordi made by the couiL 
loi the rectification of the legisUi (lie Mofyan'e Paltnt (1870), 24 \V ,11 
245, Be Myer'e Fatenty [1882] W \ 53, 7b) 

(r) Patents Rules, 1908, r 110 

(«) Patents and i)esigns Ad, 1907 (7 J du 7, c 29), h 07, Pat< /its 
Rules, 1908, r 94 

(t) Patents and Designs Act, 1907 (7 Edw 7,*c 29), s 07 Ihe Ji'o is \a 
loi each certified copy (Patents Rules, 1908, inched f ) 

(rty Patents and Designs Act, 1907 (7 Fdw 7, c 29), s 28 (3) , sec title 
Evidence, Vol Xlll , p 474, note (c) 

(6) Such copies may be liad from tlu C'oiiiptiolki by written rcqui st on 
Patents Form No 31 (fee be ) 

(c) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 79 , see title 
Evidence, Vol XIII , p 539 

(d) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 17 (1), (2), and 
Patents Rules, 1908, Schod III The scale is as folio vis — liefore tlu 
expiration of the fourth year from the date of the patent and in respect oi 
the fifth year, £5 , before the expiration of the fifth year and in respect 
of the sixth year, £6 , and so on, the fee nsmg annually by il until the 
finai payment — before the eviration of the thirteenth year and in respect 
of the fourteenth year, £14 (Patents Rules, 1908, r 52, and Sched J ) 

(€) Patents Rules, 1908, r 52, Patents Form No 13, see EncyclopiCdia 
of Forms and Precedents, Vol XVI , p 497 
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and all or any of them may he paid in advance (/) The Comp- 
troller must notify the patentee of the date when such fee will 
become due and of the consequences of non-payment thereof, 
giving him at least one month’s notice {q). If the patentee fails to 
pay the fees in the prescribed times, the patent ceases, unless he 
applies {h) for an enlargement of time for payment, in which case 
llio Comptiollei must give him the time lequiied, not exceeding 
tlnee mouths (i) 

Sijii-Scci 2 — Resiorattan of Lapsed Patent 

380 Where a patent has become void owing to the failure of 
the patentee to jiay any pi escribed fee within the prescribed time, 
the patentee may apply to the Comptrollei for an order for the 
lestoiation of the patent (A) Such application must contain a 
statement on the jirescnbed foim (Z) of the circumstances which 
have led to the omission of the payment (w), and must be 
accompanied by one or moie statutory declaiations veiifying the 
statement (//) If it then appears that the omission was uninten- 
tional (o) and that no undue delay has oceuired in the making of 
the application, the Compti oiler adveitises the application in the 
Tllustiated Office Journal (Patents) and in such othei way as he 
thinks desirable (p) 

At any time within two months fiom the lust of such adveitise- 
raenls in the Joiiinal any peison may give notice of opposition at 
tho Patent Office on the jiiescnbed foim (q), and the Comptroller 
sends a copy of sucli notice to the aiiplicant(0 

Having hoard the paities, the Comptroller issues an oidei cither 

(/) Palorits Rules, 1908, r 52 

(q) Jbid , 1 54 

{h) Jbid , r 52, Patents Form No 14, see Encyclopoedia of Forms and 
Picccdente, Vol XVI , p 408 An additional fee is charged for this 
extension of time, namely, £1 for the first month (or any pait tbeieof), 
£2 for two, and £3 for thre^?, months (Patents Rules, 1908, Sclied 1 ) 

(t) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 17 (2) 
iL) lhid,» 20(1) 

(1) Patents Form No 15, which prescribes a fee of £20 (Patents Rules, 
ions, r 06), see Eney clop.rdia ot Forms and Precedents, Vol XVI, 
p 498 

(jn) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 20 (2) 

(-a) Patents Rules, 1908, r 55 

(o) If the omission is intentional, under a mistake as to the law or prac 
tice, the patentee is not piotected (Be I jand's Patent {1^10), 27 R P C 
481 , \m0] 2 Ch 236) 

(p) Patents and Designs Act, 1907 (7 Fdw 7, l 29), s 20 (3) , Patents 
Ruks, 1908, r 65 

{g) Ibtd , r 06, Patents Foim No 16 

(r) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 20 (4) The 
opponent iinist, within 14 days after leaving his notice, leave one or moie 
statutory declarations verifying the evidence on which he relies, and must 
deliver copies to tho applicant (Patents Rules, 1908, r 06) The apph- 
cant may, within 14 days from such dehvery, leave declarations m reply , 
if he does so, the opponent has the ngbt to answer them m the same way , 
and no further evidenoe may be leli except by the leave or requisition 
of the Comptroller, tlie procedure being similar to that m the case of 
opposition to file grant of a patent (tbid , i 07 , and see tbid , rr 43, 46, 
47, p 177^ ante). 
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restoring the patent or disimsBing the application. This order is 
subject to an appeal to the court («) 

In every such order, prescribed provisions most be inserted for 
the protection of persons who may have availed themselves of the 
subject-matter of the patent after the patent has been announced 
as void in the Journal (#) , and the Bnaul of Tiade may compensate 
any person for money, time, oi labour expended by him m the 
belief that such patent had become void (u) 

Sect 6 — Assignment and Deioluttun of Palents, 

81D-S1CT 1 — What may he Assiyued 

381 Every peison to ^^hom a patent has been gianted may 
assign (a) either the whole of, oi a share in, the right gi anted (/>), 
and he may include in the assignment all future patent lights of a 
like nature to the patent which ho may acquiie(6^ Ho may 

(«) Patents and Designs Act, 1007 (7 Fdw 7,c 20), s 20 (5) As to the 

practice on such an appeal, see note (ft), p 208, post 

(<) Patents and Dt signs Act, 1007 (7 Edw 7, c 20), a 20(5) The pio- 
visions are prescribed by Patents llules, 1008, r 58 
(u) Ibid , r 59 

(a) The power to assign a patent can only be given by the Crown 

{Duveigter v Fellows (1830), 10 K 820, pei Liiilidalf, J, at 

p 820) The powei is now given by the giant ot letters patent , see Patent s 
Rules, 1908, Form A. Encydopjcdia of Foims and Precedents, Vol X , 
p 167, and see tbid , Vol XVI , p 404 As to assigimionts of chosea lu 
action, generally, see title Ciioses in Action, Vol IV , pp J65 et seq 
(ft) For examples of assignment ot a shaie in a patent, see Dunnuliff v 
Mallet (1860) 7 C B (n S ) 200 , Walton v Lnvater (iHbO), 8 (M3 (N 8 ) 
162 An assignment of a share m the profits ot a patent may cieate a 
partnership (see title Pan rvi usurp, pp 8 et seq ^ ante), but this can be 
avoided by granting a lueiice instead of making an assignment (1 Web 
Pat Cas 417, n ) As to licences, see pp lUOc^ seq , post An assignment 
of a patent not yet granted may be good, and may be enieied on the 
Register if the document leaves no doubt whatever as to the proposed 
patent referred to m it (Be Fanic/rs Patent (1888), 5 RPC 126, per 
North, J , at p 128, and see 27 R P C Appendix (IOIOe) 

(c) Printing and Numerical Eegieieiing Co v oaoa (1875), L R 10 
Eq 462 There is no “ public policy prohibiting sue contracts Ou the 
tontraiy, public policy is the other way” (ibid, />er Jessel, M R at 
p 466) , and an action will he for breach of such an agreement (London and 
Leicester Uosiery Co v f7ri^.tt70?d (1886), 3 R P C 251) Considcinble can 
should be taken m drafting covenants to assign future impiovf rncnls An 
improvement of a machine ‘ inohuhs any machine whuli while loUining 
the essential or characteristic parts, or some of the essential and chaiac* 
lonstio parts of the machine, yet by addilion to oi omission of or alteration 
made in those parts or some ot them, achieves moie quukly oi more cheaplv 
or m some better way the Hame result as, or achieves a betUr lesult than 
is achieved by the patented machine for the paiqiOHc for wluch it wa^ 
contnved ” (Linotype and Madiincry, Ltd v JJophins (1008), 25 R P C 
666, C A , per Blckify, L T , at p 670 , compare Wilson v Barbour and 
( ombe (1888), 5 R P 245, per PourEii, M R , at p 254, see also 
Vahveless Oas Engine Syndicate v IJay (1809), 16 R P C 97 (engine worked 
by petroleum held to bo an improvement on an engine worked by gas) , 
Davies V Curtis and Harvey, Ltd (1902), 19 R P C 580, affirmed (1903), 
20 R P C 661, C A (manufacture of a powder without an ingrodienl 
which was the essence of the patent held not to be an improvcrnont) , and 
see Davies v Davies^ Patent Boiler, Ltd (1908), 26 R P C 82J) A covi 
nant by a patentee to assign all improvements of a patent does not cover 
pittents acquu’etl in which the patentee has a beriefiomi lutcu'st with other 
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assign hiB patent for any part of or any place in the United Kingdom 
or the Isle of Man (d), and, where a patent contains two or more 
inventions seveiable in their nature, he may assign the separate 
parts to different persons («). 

Si n-SECT 2 —Mode of Amqnment 

382 A legal a-^signoient (/) of a patent must be made by 
deed (r/), but an assignment m writing not under seal may cieate 
an inteiest in a jiatent and operate as a valid equitable assign- 
ment (/«) An asaigiiment may be made to any number of peisons (<) 
in any foim of vvoids ( ;), and may be created by way of mortgage (,/.) 
01 in cerUin cases by the grant of a licence (/) 

383 Unless the assignor warrants the lalidity of the patent 
assigned (?n), the assignee cannot in the absence of fraud repudiate 

persons , it extends only to patents ot wJiich the patentee has sole control 
either as true inventor oi as a person to whom an invention has been com- 
municated (Pneumatic Tyie Co v J)unlop (1896), 13 R P C 6j3, C A ) 

(d) Patents and Designs Act, 1907 (7 h-d\v 7, o 29), 8 14 (1) For 
an example of a local assignment, see Aciien Geselhchafl fur Caitonnagen 
industric v Temler and Seeman (1900), 18 R P C 6, per fermiiNG, J , at 
P 14 

(«) Although a patent must only be gi anted foi one invention, the 
fipecififation may contain more than oiu daiin, and it i8 no objection to 
i patent that it lias been gi anted foi nioie than one invention (Patents and 
Designs Act, 1907 (7 Edw 7, e 29), s 14 (2) , and see p 179, ante) 

if) The assignment ot a patent must be stamped as though it were an 
actual couvf yance on sale oi ‘ proper! v within the meaning of the btamp 
Act, 1891 (64 & 66 ^ ict c 19), 8 59 (1) (Smelting Co of Auhtialia v 
Inland Hevenve ComminsioneiSf fl897j 1 Q B 175, C A), see titles 
REVJNUr, Saif oi Tj 4M> For foims of agieoinent for sale, see 
Eneyolopfodia ot Foiins and Piecedents, Vol IV , p 217 , Vol X , pp 104 
et seq ,121 and loi toiins ot assignment, see ibid , pp 121 sfq 

(g) An agent authoiised to make a legal assignine lit of a patent must be 
authonsed by deed (Uazlchiusi v Hylands (1891), 9 R P C 1, C A , pcf 
Fry L J , at p 7) , and sec title Agency, Vol I , p 154 

(h) He Casey's Patents, Stewait \ Casty, fl892J 1 Fh 104 C A , and 
see titles Choses in ArnoN, Vol IV , p 190 , Di eds and Oiiii u Insiru 
MEN is, Vol X , Dp 3G4 422 

(/) Foiinerl> the iiiinibei of pei^oiis to whom a patent could be assigned 
was limited by pio\iso m the Jetteis patent (Hlorani v Hhee (1827), 
6 B &;C 169 Iiesse \ Stevenson (1803), 1 Bos A P 165, Duvergie) v 
Fellows (1830) 10 B A C 826) 

()) Caiiivnqht v Amatt (1799), 2 Bos A P 43 (wheie an agieement by 
deed to assign a patent on the detei mmation ot a futuie event was held 
to pass the legal inte^rest in the patent without assiguiiient on the event 
happeiuijg) , and see note (a), p 186, post 

(k) See title Mokigagii, Vol X\1 , pp 110 et seq , Encyclopfpdia of 
Forms and Precedents, A ol Vlll , p 08 j In an assignment by way ol 
mortgage, it is usual for the moitgagee to coieuant that he will not seek 
leave to amend the spei ideation oi drawings without the wiitten consciii 
of tilt moifgagoi 

(l) As to a licence amounting to an assignment, sec note (/•,), p 191, j>ost 

(w) The assiguoi usually co>euanis that lie is the true and first inventor, 

and that the patent is valid, and this estops him from denying the ^ alidity 
of the patent in any action, tor infringement brought subsequently by the 
mimee (Walian y /yavafer (1860), 8 C B (N s ) 162 , Hooking A Co 
\ Hocking (1887), 4 R P (i 256, 434, C A , revers^ (1888), 6 R P C 
69, H L, » see aJso title Estoppel, Vol Xlll , p 413), but he is not thus 
estopped efither from denying ^ particular construction of the specihcatiQii 



Patents and Inventions. 

the agreement ou the gioimcl that the patent is M^holly worth* 
lessOi) 

Where the conbuleiation is a loyalty le&eneil to the ahsignor, 
there is no obligation on the assignee to pay the fees uecossaiy 
to maintain the patent, unless he eovenaiits that he ^vlU do 
bO (o) 

An assignoi may inseit a covenant to piotect hinibelf fioin com- 
petition by the tiade of the assignee, piovided such covenant is not 
void as being to an unuecebbaiy extent in lestiaint of trade, nor 
injurious to the public mteiests of the state {p), or he may ri'seive 
to himself the right to use the invention {q) 

It IS usual, in an assignment for a dibtiict, foi the assignoL to 
covenant to pay tlie renewal fees wutliin the pi escribed times, to 
give due notice of eveiy such payment when made, and to repay on 
demand any suin paid by his co-ownei (/), and until lep.iyment to 
charge them, together with inieiest, on his shaie of the patent 

384 An assignee, who takes fiom a piioi asbignee with notice 


which IB consistent with the validity of the patent (Oldham v Lantjmend 
(1789), cited in Ilayne v Maltby (1789), 3 Teim Hep 438, 441), oi lioin 
giving evidence, though he may thereby assist a defendant to an action 
lor mfiingtinent (London and Leicenter Uosiery Co v Oriswold (1886) 1 
R P 0 251) The estoppel may be contained in the i coital (Bowman v 
Taylor (1834), 2 Ad ^ El 278, 293), but, it it contains no assertion of 
right OAcejit as assignee, the assignee may deny the validity ot the patent 
111 an action bi ought against him by the assignor (Ilayne v Maltby (1789), 3 
Term Rep 438) , and sec note (1), p 194, poet In an .iction for misrepn'soii 
tation m a company piuspeclus containing statements that a patent is 
valuable, the plaintiff must show, not that the patent is invalid, but that 
it waa invalid nt the date of the prospectus (titavert v Paeebary (Lame 
Syndicate, IMl v 1891), 8 R P C 400) 

(n) Ucdl V Condei (1857), 2 0 11 (>. s ) 22, 53 A covenant for warianly 
of validity should show clearly (1) whether the question ot validity is to 
be detcimmed by the grantee wananting the validity of the patent in 
fact, or by the opinion ot the assignee (llazlcharht v Eylande (1891), 9 
R P C 1, C A ) , (2) whether the guarantee IB m til' nature of a condition 
giving the assignee the right of repudiation on biiach of the contiact, 
or a meie warranty the remedy for bieach of \vhi<h is only dauiAgis 
(Nadel v Martin (1902), 20 R P C 723.0 A , ulhimed (1905), 23 R P 0 
41, H L , and see Ben him v Wren (1904), 21 R P C 683 , Henderson \ 
Shtele (1906), 24 R P C 108) There is no implied warranty, in the sale 
of a patented article, that the punhasei will be able to use the machine 
without inteiruption fioin a pnoi patentee ( if/on/or(« \ Va/sdea (1895), 
12 R P 0 266j 

(o) Re Railway and Llectmc Aiypha/Kie Co (1888), 38 Ch D 597 (wluie 
the assignee’s covenant was to pay a royalty on aiticles rnamifacturcd or 
sold by the assignee under the patent ‘while subsisting,” but thcie was 
no express covenant by the ashigneo to inanufiictuie or sell) 

(p) Nordenfelt v Maxim Notdenjelt Guns and Ammunition Co , [1894J 
A C 535 

(q) Howard amd Bulloagh v Tweedales amd Smalley (ISQ5), 12 R P 0 
519 The agents of an assignor who reseivos to himself the nght to use 
the invention may be restrained by the assignee from manufacturing 
and sellmg on the assignor’s behalf articles made under the patent, if 
they are not merely the agents ol, but the contractors for, the assignoi 
(ibid ) 

(r) With reference to the payment of renewal fees, see also p 188, poet, 
to such fees, see p 181, ante 
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of the terms upon which the patent was held by the prior assigned, 
holds the patent subject to such terms (s) 

Sib-Sfot 3 — Rey%&tiaiion of ABB'ignTMnU 

385 A If gal asHignment entitles the assignee, on lequest and on 
proof of tiilc, to be registeied as the pioprietor of the patent in the 
iiOgistei {i\ but an equitable assignment can only be entered in 
the Registei as a document affecting the propiietoiship of the 
patent («) An assignee of a patent by way of mortgage is not the 
propiietor of the patent, and must he registered as mortgagee (a), 

Evety assignee sliould register the assignment as soon as 
possible (/y), otlierwise he may lose his title (r), and may be unable to 
hue persons other than tlios^j who have notice of the assignment (^7) 

{s) DansL Relylnffel Syndilnt Aktieselskah v Snellt [1908] 2 Ch 127, 
following ]rer<7f*> man V Soci6l6 Oendrnle (Tlilectncite 19 Cli D 246, 

ij A , as explained in Bagot Pneumatic Tyre (Jo v Clipper Pneumatic 
Tyre (Jo, fl002] 1 Ch 146, A 

(i) Pattnis and Designs Act, 1007 (7 Edw 7, e 20), g 71 The assign 
moni must be produced to the Compti oiler, and the request for entry of 
the assignment in the Ecgister must state the paiticulara of assignment 
(Patents Rules, 1908, rr 87, 88) As registered piopiietor in law, the 
issignee has absolute power to assign, grant hcences, or otherwise deal 
with the patent (Patents and Designs Aet, 1907 (7 Edw 7, c 20), s 71(3) ) , 
and, as a necessary incident to hw pro]>rietary rights, to sue for infringe 
merit, Roe Duncan v Lofkcihte and Wilkinson (BirmingJiam), Ltd (1912), 
103 L T Jo 07 But any equities may be enfoiced m like manner as m 
lespoct of any other personal property {ihid , New Irion Tyre and (Jycle 
(\i \ 8pil ou^t 15 R P 0 667, C A , [1898] 2 Ph 484 As to 

the Register, seep 170 ante 

(u) Be (Jaseifs Patents, Stewart v Casey, [1892] 1 Oh 104, C A, per 
Bowi N, L J , at p 116 01ie document must be complete in itself and 
i apable of specific xierformance {Be FleUlier's Patent (ISdi), 10 R P C 252 , 
62 L J (oil) 938, Be Uukhmson'a Patent, JIaslett v Jlntelimson {ISd}), 
S R P r 457, C A ) As to specific performance generally, see title 
Sej cnir pJ•l^IOKMa^c^ 

(a) Van Gehler, Apsunon & Co v Sowerby Bridge Flour Society (1890), 
7 R P r 208, 211, 0 A , 44 Ph D 374 Eveiy person entitled to an 
inleiest m a patent, eithoi as mortgagee, luensee, or otheiwise, may have 
no^ce of his inteiest enteied in the Register (Patents and Designs Act, 1907 
(7 Edw 7,c 20), s 71(2)), and seep 180, ante 

(b) A title deined by an asMgnimnt granted by the executors of the 
grantee is good e\eri though piobate is not registered until after the date 
of assignment (Elwood v (Viiisty (1864), 17 C B (n s ) 754) , but guaie 
It the assignee has commenced his action bcfoie the registration of the 
l>robato {ibid ) 

(r) New Irion Tyie and Cycle Po v Spilshury, supra 

(d) ChoHcty Hoffman {ISol), 1 E & B 686, H assail v Wrtglit 
L R 10 Eq 609 It would app«'ar from these authonties, both of which 
were doiusions under the Patent Law Amendment Act, 1852 (15 & 16 Vict 
o 83) s 35, that the registration ot an assignment is a condition precedent 
to the assignee suing a third peison without knowledge of the assignment 
Fender the Patents and Designs Act, 1907 (7 Edw 7, c 29), s 71 (3), the 
registered proprietor of a patent has absolute power to assign, grant licences, 
or otheiwise deal with the patent, but an assignee does not become the 
legjsteied propnetor except on request and on proof of title {tbvd , 
s 71 (1) ) Since the powers of a registered propnetor only vest in an 
^ss.gnee on repstration of the assimment, he should register the assign- 
ment be fore suing, otherwise a defenaant would “ be liable to be sued at flie 
same time for the same mfnngemeiit by the grantee and by the assignee 
of the letters patent ” {ChMet v, Hoffmann^ supra, per Lord Campbbll^ 
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Sob-SeOi 4 —BtghU oj Amgi\eu 

386 Every legistered assignee (f) has the right to maintain an 
action for infringement alone ( / ), to restrain the assignor and his 
subsequent licensees from using the invention without his licence (<;), 
to seek leave to amend the speciiication or drawings of the patent {h), 
and to petition for the prolongation of the patent (t) 

387 A co-owner of a patent may use the patent without the 
consent of the other co-owners (/t), and, in the absence of agreement, 
IS not bound to account to the othoi co-owneis foi any share of the 
profits so made (/) 
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C J , at p 694) The case is ditteront where the persons sued are the 
assignor and subsequent licensees flora the assignor with notice of tlie 
assignment, although the principle to he applied is the same (per Malins, 
V C , m //assrtZi V TTrif/Zit (1870), L K 10 Eq 509, at p It would 

seem that the registration of an assignment i elates back to the date of the 
assignment {Uiusall v Wright, supra ) , but m an action for the infiingomciifc 
of a patent, where an account is oidered to bo taken, in the case ot an 
assignee, the account is only taken from the date ot the rcgihhation ot the 
assignment (2?Zicf)od V Chnstij {IS65), 18 (J li (n s)401) 

(e) An equitable assignee cannot sue without bunging the legal owner 
before the court (Bowden's Patents Synduate v Smith (^o (1904), 21 
RPC 438 , [1904J 2 Ch 86 and see /)imoaa v Lockerbie and \V dk in son 
(Birmvngham), Ltd (1912), 13] L T Jo 57) Where an assignee sues loi 
lulringeraeiit, he must show that the assignment was complete before the 
issue of the wiit, otherwise he must join the assignor as a party to the 
suit (Bowden's Patents Syndicate v Smith <& Co, supra, Spennijmooi 
Foundry v Caiherall and Geldard (1909), 26 ll P (’ 822) 

( / ) Sec notes (t), (d), p 1 86, ante The assignee of a stiaie m a patent Jiae 
the same right as the assignee ot the whole patent, and ho can sue alone 
without joining the owner ot the other share (J)uuiii(Uff v AfalUt (1859), 7 
C B (N s ) 209) 

(g) RassallY Tf rirf/W (1870), L R 10 Eq 509 The assignoi may, how- 
ever, expressly leserve the right to use the invention , see p 185, ante 

(h) Patents and Designs Act, 1907 (7 Kdw 7, c 29), ss 21, 71 (3). 93 
In the case of an assignment by way ot moitgagc, the inoitgagoi should bo 
made ft party to the application (Van OeUhr, Apsimon d Co v Sowerby 
Bridge Flour Society (1890). 7 R P C 41 , 59 L f frii ) 492) 

(i) Russell V Ledsam (184,5), 14 M & W 574, 588 An extension may 
be granted to an assignee whcie the patentfo has ci, ed to have any ( on- 
nection with the woiking of the patent (Rc Napier's Patent (1861), T] M \)0 
P C C 543), or where the assignee has sustained loss by Inlpuig tho 
patentee m developing tho patent (Ro Bodmu's ]*alent (1849), o Moo 
P C C ReNormand's Paient(mi)),lj R 3P <’ 193) An assigaeo 
does not, however, stand m the same favourable position as the inventor 
(ReNoHon's PnUnt (1863), 1 Moo P C C (n s ) 319), and tho applica- 
tion may be granted subject to condiUons (Re Pitman's Patent (1871), 
L R 4 P C 84. 87, Re IJerheri's Patent (1867), L R 1 P C 399, Re 
MarkwicVa Patent (1860), 13 Moo P C <' 3lU) oi, m thotasoof a joint 
apphcfttion, to the patentee alone (Re BovilVs Patent (1863), 1 Moo P C C 
(N 8 ) 348) , and see note (o), pp 204, 205, post An assignee ha8 no 
locus standi to apply for the revocation of a patent under the Pa tints 
and Designs Act, 1907 (7 Edw 7, c 29), ss 11 (1) (a), 26 (Re Oascoine's 
Patent (1909), 27 R P C 78) 

(k) But he cannot dispose of the interests of the other co owners by 
assigning the whole patent to a third party (Re Horsley emd Knighton's 

( 1869), L R 8 Eq 475) As to revocation, see pp 206 et sea , post 

(l) Mathers v Oreen (1865), 35 L J (cn ) 1, see Patents and Designs 
Aot, 1907 (7 Edw 7, c 29), s 37 This applies even wlicre he is 
oo-owner of one moiety and also mortgagee of the other moiefcv (Steers 
T Bogert (1892), 9 R V. C, 177, C A , (1892] 2CU 13, afflimod (1893), 10 
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Hence ifc is in an assignment of a share in a patent, to 
insert covenants binding the paities and all future owners to 
account to each other for the profits made by them respectively, 
and to grant, oi to concur with the other owners in granting, 
licences (m) It is also usual for the assignee to covenant that he will 
perfoi m and observe any stipulations which bind the assignor and 
to inderanify him fiom future breaches , and for each owner to pay 
his pioper share of renewal fees and to charge bis shaie m the patent 
with the repayment of any moneys which may be paid by any 
othei owner on his behalf m this respect (w) 

Where a patent is worked solely by one co-owner, it is usual foi 
the other co-owners to reseivo to themselves the right to use the 
assigned share on agreed conditions and to enter a notification of 
such 1 ight on the register (o) 

388 Where a partnership in a patent is created (p), each paitncr 
may use the jiatent as an asset of the paitnership, both during and 
aftei the teimiuation of the pai tnei ship, and may restiain «in assignee 
of any other paitner who has taken an assignment with notice 
of the partneiship((/) 

Si 11 Shi 5 — Asbtrpimefit to Smetonj fvr Ua? or the AihoDnlUi 

389 The Secietaiyof State foi WarO)oi theAdmiialty (•?) may 
acijuiie b} asbignnient, eithei for oi without valuable consideration, 
*ill the benefit of an invention and of any patent obtained oi to be 
otitained for an invention of any impio\einent in instiuments oi 
munitions of wai (/) 

R P (y 245,11 L , [1891] A C 252) \ co owner can sue alone either 

for an miunction or for an account (Shcthin v Great Eastern Bail (Jo 
(1880), K) Uh D 59, 62) , and see v London and North Western Bail 

Go (1853), 2 F Ac B 69, Betgmann v Macmillan (1881), 17 

(’’h 1) 423 (wheie it was held that when an assignment is made of a share 
of piofits, arising fiom the working of a patent under licences, any account 
t.iken must be taken in the piesence ol all the parties interested) 

(m) It IS usual for the co owners to covenant that they will grant 
licences jointly and will share all benefits arising th(refiom in propoition 
to ftieii bhaies 

(ri) (yoinpare the covenant usually inserted in assignments for a district , 
see p 185, ante 

(o) As to the Register, see p 179, ante 

(2>) A paitncibhip m a patent may be created by the assignment of a 
share iii the profits arising from the working of a patent , see p 183, ante 

(q) Kenny's Patent Butionholeing Co v Somertell and Lutwyche (1878), 
26 W R 786 Ihis applies even where the patent is taken out by and 
legistered m the name of one paitner only, and it is that partner who 
assigns the patent (ibid ) , and see title PAUTNLRbiiip, pp 53, 57, ante 

(r) 'See title Constitutioval Law, Vol VIJ , pp 92 c/ seq 

is) See ibid , pp 88 el seq 

(t) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 30 (1), (2) Such 
assignment effectually ■vests the benefit of the invention and patent in the 
becrotaiy of State or the Admiralty on behalf of His Majesty, and all 
covenants and agreements therein contained for keeping the invention 
secret and otherwise are vahd and effectual and may be enforced by them 
ibid , 8 30(2)) Communication of any such invention to the Secretary of 
State or the Admiralty, or to any person anthonsed by them to investigate 
it, IB not deemed use or publication so as to prejudice the grant of 
validity of a patent for it (tW , s 30 ( 12) ), 



PaTKNTS and lNVENTrON«5. 


189 


It the Secietary of State for War or the Admiralty certifies «k<t « 
that, in the interest of the public seriice, the paiticulars of the ABatyniwont 
invention and of the manner in which it is to be performed and Devoltt 
should be kept secret (h), the application and specifications, of 

drawings, and any amendment of the complete specification and PotMts. 
any copies of such documents and drawings must be placed m r<rtiflc*te 
a sealed packet (a), which is kept by the Goinptiollor until the m to «cvr«cy 
expiration of the term of the patent (b), unless the Secietary of 
State or the Admiralty authoiises the packet to be deliveied to 
some other person (r), and neither the documents contained in 
the sealed packet, nor any copy thereof, are open to the inspection 
of the public (J) 

The Secietary of State or the Admiialty may consent to waivo Wniverot 
the benefit of the above provisions, in winch case the specifit alions, 
lit a wings and documents are thenceforth kept and dealt with in the 1’*'”’''*“’"" 
ordinary way (e) 

Unless and until such invention is reassigned to the inventor by ilMwign. 
the Secretary of State or the Admiraltj, vaiioiis special rules 

apply (y) 

Sl'B-Srci f ) — Ikiohtfwn on ltaulrnpUy or Iknth of I akntrr 

390 On a patentee beinp; declaied banlaapt the patent vobts in FfTcctof 
tlie tiuslee in bankruptcy (//), and the truBteo may Hue foi and 

(w) llie Secretary of State or the Admiralty must certify to the eftect 
mentioned in the text, supra^ before the publication of tbo coinpJetespeci- 
luation(iM,fl 30(3)) 

(а) If the asBi^nmoiit takes place betore ipphcalion foi *1 patent has been 
made, the packet is sealed by autlioniy ol the Seeietiry oi State or tlus 
Vdmiralty and dehvered to the Comptroller {ihid , s 30 (4) ) But wheie the 
'secretary of State or the Admiralty certifies under ihid ,8 10 ( 3) (see note ( u j, 
t^vprn), after application foi a patent has bc(n made, it is the duty of the 
('’oniptroller forthwith to place the necessary documents in a pa<kot soiled 
by his authoiity (tbtd , s 30 (8) ) In this case the x»roviHions of Patents 
Rules, 1908, r 97, apply as far as pratticablo, see the text, t7ifra On 
an application (made on Patents Foim No Id) f< ’ a secret patent, ibe 
Comptroller may not coinraumcate th< appluatioi or any documents 
1 elating thereto to any member of lus stall except to a dcjiuly' or 
special examiner to make the necessaiy investigations and report (Patents 
Rules, 1908, r 97) , nor is the application, or the aoeeptancf of any 
specification relating to the invention, advertised, nor is the grant open to 
opposition under the Patents and Designs Act, 1907 (7 Ldw 7, c 29), s 1 1 
(see p. 175, ante, Patents Rules, 1908, r 97 (2) ) The patent must be 
sealed as soon as possible alter acceptance of the complete specification, 
and 18 registered in a Confidential Register at the Patent Ofiicc, no entry 
bemg made m the ordinary Register {ibid , rr 97 (31), 98) 

(б) Such patent remains in force for fourteen yeais from its date, ami 
no fees are payable m respect of it (Patents Rules, 1908, r 97 (4)) 

(c) Patents and Designs Act, 1907 (7 Edw 7, ( 29), s 30 (6), (6) On 
the expiration of the term of the patent the packet must be delivered io 
the Secretary of State or the Admiralty {ibid , s 30 (7) ) 

{d) Ihtd , 8 30 (10), Patents Rules, 1908, r 97 (1) 

\e) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 30 (11) 
if) See Patents Rules, 1908, r 97 (1) — (4) On such reassignment the 

patent is removed from the Confidential Register and thereafter the same 
fees are payable, and the patent is subject to the same terms and condi- 
tions as if it had not been a secret patent (Patents Rules, 1908, r 99) 

(g) Ues$$ V Stevenson (1808), 3 Bos & P 565, Jiloxam v (1827)t 
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recover in respect of infringements, whether committed before or 
after the act of bankruptcy (h). 

391 On the death of a patentee the patent vests in his 
personal reprehentative, and the executor or administrator, as the 
case may be, may sue for and lecover in respect of infringements 
committed during the lifetime of the de< eased, provided the probate 
of tlio will or giant of letters of administration has been entered on 
tlie Register (?) 

buB Sect 7 — Vtstmy Order 

392 A patent being a chose in action (A), the court has juiis- 
diction (0 to make an order vesting the patent lights in such person 
as it may appoint (hi) 

Sini-Spn: 8 —Surrender oj Patent to Croicii 

393 Oil the death of a patentee who dies intestate and \sithout 
next of kin, or on the dibsolution of a company which is the 
registeied owner of a patent, the patent vests m the Crown (it)* 

Seoi 7 —lAcences 
Sub-Sfoi 1 — Voluntaiy Licentc 
(i ) Nature 

394 A licence to woik and use a patent (o) ma\ be gianted by 

(5 B & C 109, 31* Alpine V Alangnall (1846), 3 C B 496 , and see title 
llANKiu/picr AND INSOLVENCY, Vol II , p 161 A patuit granted to 
a baiikiupt befoie his discharge vests in the trustee (llesse v Stevmaon 
(1808), 3 Bos & P 6()5) 

(/i) Bloocam v Ehee (1827), 0 B & C 169 In an action for infrin^ 
merit and for an account of profits against a bankrupt the trustee may be 
made a dehiidant under US C , Ord 17, r 4, and the amount of piofits 
IliLiein found due is a provable debt in the bankruptcy (Watson v Eolhday 
(1882), 20 011 D 780, and see title Bankrupici and Insolvency, 
Vol II, p 130) 

(0 Patents and Designs Act, 1907 (7 Edw 7, c 29), ss 37, 71 As to 
the death of a person possessed of an in\ontion without having made appU- 
( at ion tor a patent, see ibid , s 43 , title Execuiors and Admin is iratoks, 
Vol* AIV , pp 227. 228 

(A.) See Steers y [1893] A C 232 

(?) Under the Trustee Act, 1893 (66 At 57 Vict 53), 8 35, see title 
Trusis and Trusiee*^ 

(m) He Heath's Fatent (1912), 29 R P C 389, 66 Sol Jo 638, per 
SwiNFEN Eady, J (wheie the grantee of the patent had gone abroad and 
could not be found), compare Ee Taylor's Agreement Trusts, [1904] 
2 Ch 737 

(n) Tre«fcsury Sohcitur Act, 1876 (39 A 40 Vict c 18) , Intestates 
Estates Act, 1884(47 & 48 Vict o 71) and see titles Constitutional 
Law, Vol VII , p 158 , Descent and Distribution, VoL XI , p 30 A 
purchaser of a patent fiom the liquidators of a company which is the regis- 
tered owner ot a patent should be careful to obtain the execution of the 
assignment before dissolution of the company (Be Taylor's Agreement 
I'rusts, supra) It uould appear that a patent merges as soon 
as the legal mterest vests in the (Jrown (tbtd , per Buckley, J , at p 742 , 
compare Ee Eigginson and Dean, Ex parte A -0 , [1899] 1 Q B 325) 

(o) As to the meaning of “patent,’* see p 127, ante The licence may 
be in respect of an invention for which a patent has been apphed for, but 
which has not yet been granted (Otto y, Smger (1889),, 7 5 C. 7} 

6 T* L* B* W), 
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the patentee (a), or by one of several co-ownei8(/i), or by the 
mortgagee of a patent (e) Lfawaoes* 

395 . A licence may be express or implied, iinocablo or me- 
vocable (d), assignable oi not assignable («), oi general, limited, oi 
exclusive 

A licence is implied from an unconditional sale of a patented 
article which gives the purchasei the light to use it in anj May he 
chooses ( / ) 

A licence niaj be hunted eithei as to time or place (g), or as 
to the manufactuie oi use alone ot an aitKle3(/f), oi as to the use in 
a paiticular niannei (?) 

An exclusive licence is a licence whereby the patentee co^euallis 
to giant no licences otliei than to the licensee duiing the teini ot 
the licence (4) , and it niav be limited as to time or place 


(a) The power to grant licences is given by the grant of llio lei lera paten 1 
iPatenis Rules, 1908, rr 49,60, Foim A, Encyclopaedia of Forms and 
Precedents, Vol X , p 167 , and see tbul , Vol XVI , p 494 Foi forint oj 
agreement for licences, see tbtd , Vol X , pp 116 cf seg , and foi forms ot 
iicenoe, see tbtd , pp 139 et »eg 

(b) The powoi of a co owner to giant a licence without the consent of the 
other CO owners depends in each case on the words in the p»atont (Patents 
and Designs Act, 1907 (7 Edw 7, c 29), s 37 , coiii]>aio Mathein v Oieen 
(1866), 1 Ch App 29, PowiU y i/cad (1879), 12 (1i D 686) It would 
‘^(cm that a co owner must account for the profits made by gi anting a 
licence (Maihets v Green, supra) , and see p 187, ante 

(c) In an action lor ledemption, a mortgagee is liable to accoiinf for 
royalties made by gi anting a licence as being pi obis made by him as rnorl 
gagee m possession (Steers v Kogcis (1892), 9 K P (3 177, u A fl892J 2 
Lh 13, aflnmed (1893), 10 R P C 245, II L , [1893] A C 232), and 
see tide Morig\qe, Vol XXI , p 199, note (u) 

(d) boo p 195, post 

(e) bee note {g), p 195, post 

(f) National Phonograph Co of Austtalia, Lid v Mdich, [Ifdt] C 

336, P C , following V (1871), 6 Ch App 239, Jncamicsccnt 

Gas Light Co v Cantelo (1895), 12 R P C 262, 11 T L R 381 In 
order to bind a purchaser, any i esti ictions must be brought to hw mind at 
the time of the sale (Incandescent Gas Light Co v < mieh, supra ) , and, as 
to estoppel, see title Estoppel, Vol XIII , p 418 , 

(g) SoiiSti Anonyme des Manufactures de Glares v Tilghman's Patent 
Sand Blast Co (1883), 26 Ch D 1, C A 

(h) Basset v Graydon (1897), 14 R P C 701, II L A full licence to 
use and exercise gives the pimhaacr a geneial licence, as if the ^ords 
" make, use, exercise and vend had been 'included (Dunlop Pneumatic 
Tyre Co v North British Eubber Co (1904), 21 R P C 161, 0 A , per 
Stirling, L J , at p 183) Under a Inence to inamifaoture and sell, a 
licensee is entitled to manufacture by bis agent, who may be cither an 
English or a foreign agent (ibid ) 

(t) Soci^tS Anonyme pour la Fabncafwn d* Appareils d' Kclairage ▼ 
Midland LighUn^ Go ana Altendorf and Wright (1897), 14 R P C 419 

(k) An exclusive hcence may be an assignment it it is irrevocable and 
imposes obligations both on the grantor and grantee, and if there is no 
clause reserving to the grantor the right to sue lor infringements (Ouyot v 
Thomson (1894), 11 R P C 641, C A , per Lindlly, L J ,atp 664 , (1894J 
3 Ch 388; compare Heapy Hartley (1888), 6 R P C 603, PRisrowr, 
V-C, at p 608, affirmed (1889), 6 R P C 496, C A. . 42 Oh D 461) 
As to the incidents of a licence coupled with an interest, see and compare 
titles Deeds and Other Instruments, Vol X , p 362 , Landlord and 
Tenant, Vol XVTII . pp 338, 339 , Mines, Minerals, and Quarries, 
Vol XX , p 668 , Real Property and Chattels Real 
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396 The CiovMi has power to use any invention on such terms 
as may be settled by the Tieasiiry, either by agreement or after 
hearing the parties, and is in the same position as an oidinary 
licensee (0 

(ii ) Formahttts 

397 A licence should be gi anted by deed (?n), but may be 
granted by an agreement either in writing not under seal (n) or by 
woi J of mouth (o) It may be enteied in the Register {p\ and must 
be stamped (q) 

398 It 18 usual for the licensor to covenant that the patent is valid 
so far as hia acts or omissions are concerned (r), that he has power to 
giant the licence, and that if he grants licences to other persons on 
moie favouiable teims the licensee shall ha\e the benefit of such 


(Z) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 29 The Crown 
may act by any Government depaitment, their agents, conti actors or others 
(ibid ) , but conti actors who manufacture and supply a patented article 
without a licence, in answer to a tender by a Government department, 
are not Government contractors unless they act under a contract with a 
Government department (Dixon v London Arms Co (1876), 1 App 

Cds 612) The patentee’s remedy is by petition of right (Feather v E 
(1865), 6 B & 257), see title Crown Pr\cticf, Vol X , pp 26 

€t seq 

(rn) Ihe giant of letters patent piovides tliat no peison shall use the 
invention >\ithout the licence of the patentee undei his hand and seal, but 
this must be read with the proviso that nothing in the patent shall prevent 
the granting of licences in such manner and for such considerations as they 
may bylaw be granted (Patents Foim A, see Chanter v Dewhurst (1844), 
12 M A AV 821) 

(n) The coiiit will uphold an agreement in writing if the licensee has 
roi eived benefit from it and has woiked or used the patented oiticle under 
the agreement (Chanter v Dewhurst, supra Post Card Automatic Supply 
Co V iSfawaeZ (1889), 6 K P C 5b0) In the case of an executory agree- 
ment made subject to the execution of a formal deed, the parties to the 
agreement, wlien they have altered their position, are m equity m the same 
position as if the deed had been exeouted (Post Card Automatic Supply Co 
V Samuel, supra , Tweedale v Ilowaid and Bullough, Ltd (1896), IJ 
K "P C 622) , and see title Specific PLmouMANCE 

(o) TIjo court will likewise uphold a parol agreement under which the 
licensee has received benefit or has woiked or used the patented article 
((hossley v Dixon (1863), 10 H L Cas 293, Coppiny Lloyd, Coppinv 
PaZwcr (1898), 15 R P C 373) 

(n) Patents and Designs Act, 1007 (7 Edw 7, c 29), ss 28, 71 (2) , Patents 
Rules, 1908, rr 85 — 91 , see p 180, ante Registration docs not give a 
title to a licensee as against a pnoi assignee, who registers his assignment 
subsequent to the grant of the licence, if the licensee had notice of the 
asaignment (Few Ixion Tyre and Cycle Co v Spilsbury, [1898] 2 Ch 137, 
484,tA) 

(g) Smelting Co of Australia v Inland Eevenue Commissioners, [1897] 1 
Q B 175, C A (if by deed, as a deed , see title Revenue) An i^ee- 
meut m writing must be stamped before it can be received m evidence 
(ll'i/woa V Cmon Qtl Mills Co (1891), 9 R P C 57,62, compare 
Chanter v Johnson (1845), 14 M & W 408 , and see title Revenue) 

(r) It 18 usually provid^ m a hoence that the koence shall cease and 
determine if the mvention is declared mvakd , see Cheetham v Nuttall 
(1893), 10 R P 0 321 But if the judgment of the court declarmg the 
invention to be invalid is subsequently reversed (by consent or otherwise) 
the licence is not termmated {ibid )• 
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terms (a) ; and for the licensee to covenant that he will pay the 
lOyalties as they become dae(t)), render accounts, and if necessary 
allow the hcensor to inspect the premises and machinery (r). 


(lu ) ProhibtUd Comhtiom 

399 It IS unlawful to insert in a contiact for the sale oi lease 
of, or licence to use or work any aiticle or process protected by, a 
patent (d), a condition which prohibits a purchaser, lessee or licensee 
from using (eO any aiticle, whether patented or not, or any patented 
piocess, supplied or owned by any person other than the seller, 
lessor, or licensor, or his nominees Q), or which requires the pur- 
chaser, lessee, or licensee to acquire from the seller, lessor, or 
licensor, or his nominees, anv other article not protected by the 
patent 0/) But this prohibitive provision does not apply if the 
seller, lessor, or licensor pioves that, at the time the contiact wns 
entered into, the puichasei, lessee, or licensee had tlie option of 
purchasing the aiticle or of obtaining a lease oi licence on leasonablo 
Ibims without such ccmditions, and tlio contiact entitles the pin- 
(baser, lessee, oi licensee toielieve himself of his liability to obscive 
aii> such condition by giving thiee months’ notice in writing to llio 
other party (//) Such a contiact may, m any case, bo determined 
b\ three inontlis’ notice m wnting at any time after the expiiation 
of iho patent under which the aiticle was piotected at the date ot 
the contiact (?) 

(a) Cheeihamv Nultall (1893), 10 11 P C 321 

(b) The licence usually contains a pro\i8o to the ofTtci that default m 
payment by the licensee shall deterinmo the liccnoo 

(r) As to conditions prolubited by statute, see the text, inffu 

(d) Eveiy contract made after the 28th August, 1007, is subject to 
Patents and Designs Act, 1907 (7 Edw 7, c 29), s 38 (ibui , s 18 (1)) , 
and every contract made before the 28th August, 1907, for the lease of oi 
licence to use or work any patented article or process winch, had the 
contract been made after the 28th August, 1907, would, by thid , s 38. 
have been null and void, may be determmod by thn months’ notice in 
writing, subject to the party givuig notice paying sin a compensation as 
may be either agreed upon or awarded by an arbitrator appointed by thfe 
Board of Trade (tbtd , s 38 (3) ) As to contracts m restraint of trade, 
see title Trade and Trade Unions 

(c) But a condition is not void because a person is piolnbitod from selling 
any goods other than those of a particular pehon (Patents and Designs 
Act, 1907 (7 Edw 7, c 29), s 38 (5) (a) ) 

(/) A lessor or licensor may reserve to himself or his nominees the ii^ht 
to supply new parts in order to put or keep the article m repair (ibid , 
H 38 (5) (d) ) As to repairs amounting to infringement, see p 212, 
pout 

( 0 ) Ibid, s 38(1) (a), (b) 

(h) The person giving notice must pay such compensation as may be 
either agreed upon or awarded (ibid , s 38 ( 1 ) (u ) ) 

(t) Ibid , 8 38 (2) This appbes to every contract made either 
before or after the 28th August, 1907 , but, in the case of a con- 
tract made before the 28th August, 1907, the party giving notice i?i 
habk to pay compensation (ibul ) The insertion m a contiact made 
after the 28th August, 1907, of a void condition is a good defence to 
an action for infringement (tbtd , s 38 (4) ) Nothing in tbtd , s 58, 
is to affect any independent right of determining a contract (ibtdt 
a 38 (6) (c) ) 

XXU, 
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(iv ) Itighta and OMigatumB of LtLenue 

400 A luenbee suing foi infiingemeiit must join the hcenfior 
as a party to the pioceodings(y) 

A lict'Tisoo by (bed cannot during the term of the licence (A) 
dispiiU" th(‘ validity of the patent (0 unless the licensor has expressly 
wauanttd validit} (in), but he may do so if the agieement is not 
under seal and ho has not actually used the invention (n), or it 
ho IS the equilabl(‘ assignee of an exclusive licence (o), and he is in 
any case entitled iu depute the ambit of the licensor’s invention, 


(;) Heap v Ihnllnf (1889), 42 Ch D 401, C A Fry, L J , at p 470 
As to the light ol an exclusive licensee to sue alone, see Benard v Levinstein 
(186^), 2 11cm & M 628 , Coohume d Co v Martins (Birmingham), Lid 
(1011), 28 11 P V 284, and seep 191, an/c In //cup v Haitley, supra, 
I’ACL W'oon, V C , lie Id that where the owncis and licensees of a patent 
\v(io CO plaintiOs, and the owneis assigned then interest, the bceneees 
weio not pievcnted fioni obtaining the nhef to which they were entitled 
and inaiidaining the suit alone But it should be noted that the new 
owni w(if added to the suit as delendants In Cochrane d Co v Martins 
(Biinnvghain), Jid , hvqna, it was held that under an exclusive licence the 
paltiitcc’s title IS given to the licensee for the purpose of action The 
d( iMidaiit, liowcnei, had witlidiawn his plea that the licensee was not 
eiiiitl<<l to sue A Inence coupled with a grant is dillcient, since it 
con\<ys an intcu^*! in property 

(4) ( iOhhhy V iJijon (1863), 10 II L C 293, Rodqets v Mvlhnor 
(1S93), 10 U P ( 21 The licensee may, howcvei, covenant not to dis 
])iite the \alidit> of the patent even after tenninatiun of the licence, in 
whi<li ( ISO liiK only dc Icnec in an action by (ho licensor is non infringe 
imnt {]\ (dls V h tacit Bi ess Mann factvnng (o (1910), 27 R P 0 400, 
718 C A ) Subject to such a condition a licensee on the determination 
ol Ihe licence is as imuh at hbeity to dispute the validity of the patent 
as the lest ol Ills Majesty’s subjects (Aimann v Lund (1874), L K 18 
F(| 330 see title h SI on IT, Vol XIII, p 413, note (h)) 

(/) Hall V tonder (1857), 2 C B (n « ) 22 , Smith v Scott (1869), 
6( B (N 8 ) 771 Vlatl Y Jd/e (No 2) (1877), 2 App Cos 423, Ash 
wot(h V fate (1890), 7 R P C 231 The giant of a licence does not 
w iTiaut the validitv of the patent (IlaU v Conder, svpta), nor the fitness 
of the articles sold under it, for the purposes of such sale (Chanter \ 
//c//»4iav ( 18 18), 4 M & ^V 399, and see Monforts v 37 arac/cn (1896), 
12 R P V 266) As to sale of goods geneially, see title Sai^ of Goods 
A luensee may bc' (‘^topped fiom denying thci validity of the patent by 
way of recital (( ulla v Lowir {]S4S), 11 Q B 973 Bowman v Taylor 
(1M4), 2 Ad & 1 1 278 , compare llayne v Maliby (1789) 3 Term Rep 
438), Ol by implied covenant (Baud v Ncilson (1842), 8 01 & Fin 
7^6 II L , IJiUs V Laming (1853), 9 Exch 256, Nolon v Brookt^ 
(1861) 7 11 & N 499, Hall v Conder, supra, at p 53, Trotman 
Y 11 nod (1804) 16 0 B (N s ) 479 Liaidei v Hammond Electric Light 
and Power Sitppltf Co , [1883] W N 90), or by user under the licence 
Lanes Y Puistr (1866), 6 E & B 930, Besseman y (1868), 6 

W R 719 , Ciossletj v JJuon (1803), 10 H L Oas 293 (user under a 
lieeiue gianted vci bally) ) and see title Estoppel, VoL XIII , pp 366, 
€i t'Cq 413 Where an agieement to giant a licence guarantees tin 
validity of the patent, and the person to whom the licence is to be 
gianted commences to manufacture before the actual grant of the hcence, 
lie IS not estopped fiom denying the validity of the patent (Fenderaon v 
Skills (1906), 24 R P C 108) But it would seem that if the licence had 
actually been granted the doctiine of estoppel would apply (U€nderson\ 
Bhxels, supra, per PAhKFR, J , at pp 115, 116) 

(m) Wilson V Union Od Mills Co , Lid (1892), 9 R P 0 57, 

(n) Chanter v Leese (183?), 4 M & W 295 

(o) Bidding v If ranks (1849), 1 Mac & G 66 
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(ind to show that what he has done is outside the limit covered 
])V the patent (p) 

(v ) A^^xqnmnii 

401 A hcence may be assigned (5), and uheie a patentee accepts 
royalties from the assignee he may lie esloiiped from denjing the 
validity of the assignment (i ) 

(vi ) Jieiotation 

402 The teims of a licence may make it revocable (a), bill, in the 
absence of such teims, and ’wlioie it is clear that the intention of the 
pai ties to the agreemen t is ilia t the hcence should be in e\ ocable, iu‘i ther 
pal ty can terminate the licence without the othoi paity’s consent {h) 

A meie licence is detenmnable at pleasuu‘(r), but a licence 
imposing obligations on both i)aitics(d), oi coupled ^uLh an inUaesl, 
IS not levocable at will (e) 


ip) Crossley V Dixon (1863), 10 H L Cas 293, Cltnl v A/he (No 2) 
(1877), 2 App Cas 423 Couchman v Gteener (1884), 1 R J* (' 107, 
II L , Useful Patents Co \ Hylands {I 2 R P C 25r>, Siemens v 
Jaylor (1892), 0 R P C 301 A lioenseo iiia> liktwise contest the evisl once 
ol the invention {Muiihead v Commercial Cable Co (1894), 11 R P 0 
317 , 12 R PC 39) ln&]Kctiou miy be ordered afrainst a lK(iiftC(3 
the machine, the subject matter of the dispute, is bnuj;^ ^\ollved eitlur by 
the licensor or licensee, unless the licensee obpets , the couit lias no con* 
liol over a hceiiMc who is not a paity to the suit {(Jum Milling Co v 
(1885), 3 R P C 11, per Kay, J , at p 14) 

{q} A licence is not really as8i/?nable {liowei ^ Hodges (1853), 22 L J 
(( p ) 194, per Jkkvis, C I , at p 198 cited \^itli ai)])io\ul m Laivson v 
Jfacpheison (Donald) <C Co, JJd (1897), 14 R P (’ 696), but a licnue 
planted to A and his assigns shows an intention not to limit the lu i nc<‘ to 
the licensee eAcluhi\ely, and acts as an estojijicl, giving an assignee a good 
defence against tue oiiginal licensor (Bower v Bodges, supia , Lawson v 
Macpheison (Dmiald) <1? ('o Lid, supta) A bcensee may conviit Ins 
hubiness (including the benefit of the liccneo) into a limited (omiuiiy 
[f^own V number d, < o (1888), 6 R P C 9), and to that extent a Ikuuo 
may also be said to be assignable (Lawson v Macpfia on (J)onald) d Co , 
lid, supra) For a form ot mortgage of a heemee, ♦ Knc^clopcodia ol 
Forms and Precedents, \ol VIII , p 693. 

(r) Lawson v Maepherson (Donald) d Co, Lid , supia As to assign^ 
inent of a patent, sec pp 183 et seq , ante , iiid as to estoppel, se( notes (/ ), 
(/), p 194, ante As to royalties, see p 196, post 

(fl) A clause giving a power of revocation to one parly only do(S not 
give the other parly power to determine the hcence (Guyot v Thomson 
(1894), 11 R P C 541. C A , [1894] 3 (9i 388 , Of/km v (1 897), 

14 R P C 249) Fora loiin of notice of icvocatiori, see Eiicy(lopa.dia of 
Forms and Precedents, Vol X ,pp 165, 166 As to the (ttect of a dause 
that the heence shall detcimino if the patent is dccl.ucd invalid, sie 
note (r), p 192, ante 

(h) Kennifs Patent Bvttonholeing Co v Somervell (] SIS), 20 W R 787 

(c) Woody Leadbttier (1845), 13 M &W 838, Crossleyy Dixon (180% 
10 H Jj Cas 293, followed in Hedges v Midltner (1892), 10 K P C 21 , 
f opptn V Lloyd, Coppin v Palmer (1898), 15 R P C 373 , but. where 
a hcejioe revocable at will has been revoked by one of the parties, the 
circumstances may give the other parly a cause ot action for breach of 
contract (Kerrison v Smith, [1897] 2 Q B 445) 

(d) i^yoi V Thomson, [1894] 3 Oh 388, C A A licence to use a patent 
coupled with obligations on the ^antor and grantees is not nem^<^«riJv a 
licence coupled with an interest (wtd , per LiM>iEy, Jv J , at pp 397, 398) 

(«) IToodv LeadbtUer, supra , Wardy Ltvesey (ISSl), 0 li V ( 
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royalties. 


Bbot 7 (vii ) HoyaliteB 

Ll oence a, ^ licensee who fails to pay the royalties reserved by the 

Effect of licence is liable to an action by the licensor for their recovery (/), 
and it is no defence that the patent has been declared void unless 
there was a covenant by the licensor to the effect that he had power 
to grant the licence and that the patent was valid (q) The only 
defence open to the licensee is that he was induced to take the licence 
by fraud or mifaiepie&enlation(/i) 

A licensee may be entitled to recover royalties he has paid aftei 
and in ignorance of a bieach of covenant by the licensor (a) 


A licence coupled with an interest is liable to forfeiture if the conditions 
are broken (Ward v Livesey (1887), 5 R P C 102), m winch case the claim 
to take the benefit of the forfeiture and to assert the termination of the 
licence need only be in writing, although the licence is under seal {Ward 

V Livesey, supra, and see note (fc), p 191, ante) It would appear that 
a revocation of a licence under se^, other than by forfeiture, must be 
by deed (Ward v Livesey, supra), and see title Delds and Other 
Instruments, V&l X , p 362 

(/) A licensor, who is successful m sudi an action, may obtain an 
account against the licensee, but an account is not granted unless there an 
profits to account for, and unless all the parties mterested are before the 
court (Berqmann v Mntmtllan (1881), 17 Ch D 423) Interest may be 
payable by the licensee if the royalties lu airear are a sum certain, pay 
able at a certain time hxed delinitely by the instiument itself (Mutrhead 

V Commercial Cable (h (1894), 11 R P 0 317, per Kennedy, J, at 
p J47, tollo\ving Merchant Shipping Co v Armitage {IS73), L R 9Q B 
99, hx Ch , Dun combe V Bughton Club Co (1875), L R 10 Q B 371, per 
Biackbuhn, J , at p 373), and see title Money and Money Lending, 
Vol XXI , pp 38, 39 

(q) Grover and BaLer Sewing Machine Co v Millard (1362), 8 Jut (n S) 
713 A licctiseo uudci a licence without such a clause, and for a certain 
term, is bound to pay royalties until the term expires, although the patent 
has been declared void (Afiican Gold Recovery Co v Sheba Gold Mining Co 
(1897), 14 R P C 600) In the absence of express covenant to mam 
tain the patent, there is no obligation on a licensee to pay the foe>8 neces- 
sary foi that purpose (Re Railway and Electrio Appliances Co (1888), 38 
Ch D 597 , and see note (o), p 186, ante) 

(h) Jandiis Aic Lamp and tlecbic Co v Johnson (1900), 17 R P C 
361 , and see Hall v Condei (1867), 2 C B (n s ) 22 , Lawes v Purser 
fl86b), 6E &B 930, title Misrepresentation and Fraud. Vol XX, 
pp 653 ei seq A licensee cannot seek to dispute the \alidity of the patent 
under a plea of misrepiosentation [Jandns Arc Lamp and Electric Go v 
Johnson, supra, per Farwell, J , at n 373) , but wheie a hconoe is granted 
subject to an mquiiy as to the valiaity of the patent the licensee can, in 
an action for loyalties, dispute the validity of tne patent (Wilson v Union 
Oil Mills Co (1891), 9 R P C 57) 

(a) The hcensee's right to recover is a question of construction as to what 
is the meaning of the parties at the time in the particular case (Mills v 
Canon (1892), 10 R P C 9, C A , per Lord Esher, M R , at p 16, 
Lines V Usher (1897), 14 R P C 206, C A , per Lord Esher, M R , at 
p 209, aflfirmmg the judgment of Charles, J,S C (1896), 13 R P C 685) 
In Linea v Usher, supra, the licensor undertook to protect and defend hn 
patent during the continuance of the agreement from infringements The 
court h^ld that to mean that the licensor would do all that was necessary 
to maintain and keep the patent alive, and that a failure to pay renewal 
fees was a breach of this agreement, and that the result was, not damages, 
but foTleiture of the royiUties payable under it (S C , 14 R P 0 , per 
LoPBS, L J , at p 210) In Milla v Carson, swpra (distmgmshed inLtfifs 

V Ushsf, 13 R P C , supra, per Charles, J , at p 689), it was held that 
although the failure to pay renewal fees was a breach of the covenant for 
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Sub-Sect 2 — Compulwry Lxctncu 
(i ) Pfiittun to Board 0/ Tradt 

404 Any person inteiested may present a petition to the Board 
of Tiade alleging that the reaeonable reqniiements of the pubho 
\Mth respect to a patented invention have not been satisfied, and 
pjaymg for the giant of a compulsory licence, or, in the altemalivo, 
for the 1 evocation of the patent {h) 

The reasonable requiiements of the public are not deemed to 
liave been satisfied if — 

(,1) By reason of the default of the patentee to manufacture, 
to an adequate extent and to supply on reasonable terms, the 
patented aiticle, or any parts tbeieof which aie necessaiy for 
its eflicient worlang, or to carry on the patented process to an 
adequate extent, or to grant licences on reasonable terms, any 
existing trade or industry, or the establishment of any new trade or 
industry, in the United Kingdom is unfairly prejudiced, or the 
demand for the patented article or the article produced by the 
patented process is not reasonably met , oi 

(2) Any trade or industry in the United Kingdom is unfairly 
prejudiced by the conditions attached by the patentee to the pur- 
(hase, hire, or use of the patented aiticle or to the using or working 
of the patented process (c) 

(11 ) Proceedings bf/vre Board of Trade 

405 The petition and an examined copy of it must be left at the 
Patent Office with a request on the prescribed foim, and must be 
accompanied by affidavits or statutory declarations in proof of the 
allegations contained in the petition, together with any other 
documentary evidence m support (d) Copies of all these documents 
must be delivered to the patentee and to any other person who is 
alleged to ha\e made default 'd) These persons may give notice of 
opposition to the petition, by h aving the prescribed form at the Patent 
Office, and may, within fourteen days after being irvited to do so by 
the Board, leave their affidavits or declarations in answei, delivering 
copies to the petitioner, who may reply to them m the same 
way within fourteen days, confining himself to matters strictly m 

quiet enjoyment, yet on the construction of the^a^eement the covenant 
for quiet enjoyment and the covenant to pay royalties wore not sulhciently 
CO exteTisive to make the one condition precedent to the other , and, 
further, where there are express conditions on which payment is to cease, 
the court does not mfer other conditions not in the agreement (Mtlh v 
('arson (1892), 10 R P C 9, C A , per Lord Esher, M R , at p 16) 

(b) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 24 (1) 

(c) Ibid, 8 24 (5) Such a petition, which must be made on Patents 
Form No 20, must show clearly the nature of the petitioner's interest 
dud the grounds upon which he chums to be entitled to rehef, and must 
state in detcul the circumstances of the case, the terms upon wluch ho 
asks that an order may be made and the purport of such order, and the 
name and adless of the patentee and of any other person who is alleged 
m the petition to have made default (Patents Rules, 1908, r 68) For a 
fonn of notice to the patentee of intention to present such a petition, see 
Encyclopfiedia of Forms and Precedents, Vol X , p 166 

(a) Patents Rules, 1908, r. 69 The request is made on Patents Form 
No 19 (fee £1) 
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reply (e) No further evidence may be left except by the leave or 
requisition of the Boaid(/) 

406 The Board of Trade, if not satisfied that o^primd facie case 
has been inatle out for proceeding further with the petition, has power 
to dismiss it ( (f) If so satisfied, the Boaid maj first attempt to bring 
alKiut an agi cement lietween the parties (/a), failing which agreement 
it must refei the petition to the court (i), with all documentar> 
e\idence, and with ceitified copies of all entries in the Registei 
1 elating to the patent in question and any other infoimation which 
it appears to the Board may he of seivice to the couit in ascertain 
ing wliat persons should he made parties to the pioceedings The 
Board must give notice to the parties that the petition has been 
lefciied to tlie couit (7) 

(ill) Pone? 8 of the Voh?\ 

407 Tho couit hears the petition so refei led(i), and, at the 
heaiiiip;, tlie patentee and any other peison claiming tin interest in 
the patent as oxclnsivo licensee or otheiwise are made parties to 
tlie pioceeding, and the law oflicer, or counsel representing him, is 
entitled to appear and be heard (/) 

408 If it IB pioved to the satisfaction of the court that the 
reasonable lequiiements of the public have not been satisfied, the 
patentee may ho oideied to giant licences on such teims as 
the couit may think just, 01, if the couit is of opinion that 
the loasonable lequiiements of the public will not be satisfied 
h\ the giant of licences, the patent may be revoked by older of the 
couit, but such ordei is not to be made befoie the evpiration of 
thiee years fiom the date of the patent, or if the patentee gives 
satisfactoiy loasons foi his default (w) 

409 An Older of the couit directing the grant of a licence, 
without piejudice to any other method ot enfoicement, opeiates as 
if it weie embodied in a deed gi anting a licence and made between 
the jiaities to tho pioceedings (;i) 

SEcr 8 — Teun of Patint 
Seu-SKPi 1 Duiaium of Otipnal Grant 

410 The teim limited in every patent foi the duiation thereof is, 
unlefas otherwise expressly provided, fourteen jears from its date («) 

(e) Patents Bulos, 1908, r 70 The Board may alter the times pre 
Bcnbod for tho hearing of evidence upon terms and upon notice to the 
jiarties interested (ibid ) 

if) lhui,T 71 

(g) Ihid , r 72 

(h) Ibid , r 73 

(0 Patents and Designs Act, 1907 (7 Edw 7, o 29), s 24 (2) 

(7) Patents Buies, 1908, r 74 

(h) See the text, eupra As to setting down and the hearing of the 
petition, see R S C , Ord 53 a, r 7 (c), (d) 

(l) Patents and Designs Act 1907 (7 Edw 7. 0 20), s 24 (4), and see 
B C , Ord 63a, r 7 (b) No evidenoe may be given upon any issues 
oilier thfta those raised upon the origmal petition (wid , r 7 (a) ) 

(m) Patents and Designs Act, 1907 (7 Edw 7, 0 29), s 24 (3) 

(nX JM., s 24 (6) As to the operation of such a deed, see pp 194, 
106, onto ^ " 

(0) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 17 (1) 
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SuB-Ssor i— Extension of lerm 


SaoT.t 


411 A patentee may(p), after adveitising, in manner pro- 
u(led(j) by Kules of the Supieme Court ( 7 ), his intention to do so, 

Vs to the mamtenance of a patent during thobo years, see pp 181 el eeq , 

ante 

ip) The petitioner may hv the admiiustratn^ of the patentee (Bff 

1 )ounton' 8 Patent 1 Web Pat Oaa 665, P C , Heath* s Patent 

(1853), 8 Moo P C C 217), or bia executor (Be Bodmer's Patent (1849), 0 
Moo P C C 468, Davies's Patent (1893), 11 B P C 27, P C ), or 
an assignee (i?c 3/or</an’«Paf€n« (1843), 1 Web Pat Caa 737, P C , Ledsam 
^ Bussell (1848), 1 II L Cas 687 , Be Hardy* a PaUnt (1840), 6 Moo 
P C C 441. Be Pitman's Patent (l^ll),S mo P C C (n 8 ) 293, 297). 
a company (Be Navur's Patent (1861), 13 Moo P C C 643), or lia 
tiustees (Be Pettit Smith's Patent (1850), 7 Moo P C C 133), the agent 
for a foreign inventor (Ps Newton's Patent (1861), 14 Moo P 0 C 166), 
the importer of a foreign invention (Be Glartdge's Patent fl861), 7 Moo 
r C C 394), a moitgageo applying ^ith the patentee (Be Bov ill's Patent 
(1S63), 1 Moo P C C (N 8 ) 348 . Be ChnreWs Patents (1886). 3 R P G 
‘)5, 100, P C ), or an exclusive licensee (Be Shone' s Patent (1892), 9 
li P C 438, 440, P C ) For definition of “ patentee,*’ see Patents and 
Designs Act, 1907 (7 Edw 7, c 29), s 93 The application of a company 
tormed for taking over the invention as a speculate o uudei taking will, 
however, be roiusod (Be Stllar's Patent (1882), 1 Goodewe’s Patent Cases, 
>81 , Be Duncan v Wilsoyi'a Patent (1884), 1 R PC 257, P C , Be 
Vortoa’s Potent (1863), 1 Moo P C C (n s ) 339 , Re Uopkin son's Patent 
(1896), 14 R P 0 6, P C , Be Clark's Patent (1899), 16 R P C 431, 
P 0) 

(q) The court may excuse non compliance with any of the rules and may 
i;i\o such directions as may be just and expedient (11 C, Ord 53 a, 
r 3(a)) For cases m which rules have been lelaxed, see note (r), infra 
Von compliance with any pioviHioii of the Patents and Designs Act, 1907 
(7 Edw 7, 0 29), cannot bo excused, see Be Adam's Patent (1898), 16 
11 P C 1, P C 

(OR SC, Old '^3\, r 3, commented on in Re Johnson's Patent, [1908] 

2 Ch 487 A party intending to apply by petition must give public notice 
hy advertising thiee times iii the London Gazette and once at least in a 
London daily newspaper the price of which is not less than one penny 
(R S C, Ord 63a, r 3 (a) ) , and if his principal place of business is 
situated m the United Kingdom, fifteen miles or more fn in Charing Ooss, 
he must also advertise once at least iii a local newspdiM circuiatmg iii 
the district where such place of business is situatc^d U he has no such^ 
place of busmess, thou if he carries on the manufacture of an'vthmg made 
under his specification m the United Kingdom, fifteen miles or moie 
from Channg Cross, he must advertise once at least in a local newspaper 
circulating m the district where he carries on such manufacture If ho 
has no such place of business and canies on no such manutacture, then 
if he re-ides m the United Kingdom, fifty miles or more Irom Charing 
Cross, he must advertise once at least in a newspaper circulating in 
the district where he resides , see ibid , r 3 (b) , Be Lindon's Patent (1897), 
U R P C 643, P C , Re Poyser's Patent (1907), 24 R P C 157, P C 
(where petitions were allowed to be presented before they had been adver- 
tised, on terpis) In the case of a patentee residing abroad the advertise- 
ments should be inserted in newspapers circulating in the place of actual 
manufacture (R« i>ero<?n6’s Paf6fif( 1844), 2 Web Pat Cas 1, 2, P C) The 
applicant must m his advertisements state the object of his petition and 
give notice of the day (i s , an ordinary petition day not less than four weeks 
irom the date of publication of the last of the advertisements m the Lonton 
Gazette) on which he intends to apply to the court for a day to be fixed 
(hereinafter called “ the appointed day” (see note (d), p 201, post) ), before 
which the petition shall not be in the paper for hearing Every advertise- 
ment must also state an address m the United Kingdom for servu and give 
notloe that notices of objection (see note (/), p, 201, post) must be duly lodged 
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Sbct 8 present a petition (a) to the court (<) praying that his patent maybe 
Term of extended for a further term, but such petition must be presented at 
Patent, least six months before the time limited for the expiration of the 
patent (a) 

before the day named m the advertisements A copy of such advertise, 
ments must be forwarded by the applicant to the solicitor to the Board 
of IVade when the first advertisement is sent to the London Oaeetle, and 
1 he Board of Trade thereupon causes such advertisement to be inserted 
in the throe folio wmg issues of the Illustrated Official Journal (Patents) 
(B « C\Ord 53 a, r 3 (b), (c) ) 

(s) The petition must state fully everything with reference to the patent 
and the history of the matter, or it will be refused {Ite Ptiman'a Patent 
(1871), L R 4P C 84, Re Johnbon'a PaienHWillcox and Oihhs) 

L R 4r C 75,83, Re Ferranti' a Patent {IQOl), 18RPC518, PC, 
Rc Stand field's Patent (1897), 15 R P C 17, P C ) , it must refer, when 
neecssary, to prior or foreign patents {Re Ltvet'a Patent (1892), 9 R P C 
127, P C , Re llendereon'e Patent (1901), 18 R P C 449, 453, 454, P C , 
Re Pitman a Patent, aupra , Re Adair's Patent (1881), 6 App Cas 176, 
V C , Re Clark's Patent (1870), 7 Moo P C C (N s ) 265 , 22a Johnson's 
Patent 26 U P C 709, 728, 77 L J (cn )737) Uberrima fides mmi 

be observed {Re Horsey' s Patent (1884), 1 R P C 225, 226 PC) In 
special eircumstanccs an amendment may be allowed {Re Hutchinson's 
]*at€nt{\S6l), 14 Moo P C C 364) Thcpetilion must be accompanied by 
an affidavit as to pubhcation of the advertisements referred to in note(r), 
]) 199, ante The statements contained in such affidavit m^ be disputed 
at the hearing of the petition (R S C , Ord 63 a, r 3 (e) ) The advertise 
ments must Tie proved before the petition is tned {Re Perkins' Patent 
(1845), 2 Web Pat Cas 6, 8, P C ) 

{t) Patents and Designs Act, 1907 (7 Kdw 7, c 29), s 18 2 « , a judee 

of the High Court selected by the Lord Chancellor for the purpose {ibia , 
s 92 (2) , see R S C , Ord 63 a, i 1 , Yearly Practice of the Supreme 
Court, 1912, p 754) 

(a) But it should not be presented promatuiely , for the profits accruing 
at the close of the life of the patent may materially affect the question ot 
extension {Re Macintosh' s Patent (1837), 1 Web Pat Cas 739, n, where, 
the petition having been presented eighteen months before the expiry ot 
the patent, the application was ordeied to stand over) Failure to present 
the petition before the six months commences is fatal (Re Adam's Patent 
(1898), 16 R P C 1,P C . Re Jablochkoff's Patent (1891), 8 RPC 281, 
P C , but see Russell v Ledsam (1848), 1 H L Cas 687) A petition 
must be presented within one week from the publication of the last of 
'the adv^ertiseinents in the London Oazetie, and a copy of the petition 
must within the same time be furnished to the solicitor to the Board of 
Tiade The petition is made returnable for the day named in the 
advertisements (R S C , Ord 63 a, r 3 (d) ) In Re Hutchison's Patent, 
hupra, this rule was relaxed In Reece's Patent (1881), Eng Rep 
Jan — Mar 1881, xiv , a supplementary statement was allowed to bt 
delivered before the hearing to correct mistakes m the petition Presenta 
tion IB effected by the original petition and a copy thereof being taken 
to Room 138, Chancery Registrar’s Department The ongmal must be 
stamped £1 Two printed copies of the specification of the patent must be 
lodged with a copy of the petition (R S C , Ord 63 a, r 3 (h)) , document^ 
and copies aie lodged at the chambers of the judge {ibid , r 3 (r)) , as to 
hcrvioe of documents, sec ibid , r 3 (xj The petitioner must also lodge, 
not less than three weeks before the appointed day, two copies of the balance 
6 h 96 t of expenditure and receipts relating to the patent in question which 
must be proved on oath at the heanng (as to the accounts, see note (a), 
P 203, post ) He must also at the same time furnish three copies of the specifi 
cation and of the ^counts to the solicitor to the Board of Tiade, and on 
receiving two days’ notice must give the solicitor to the Board of Trade 
reasonable iacihties for inspecting and taking extracts from the books b> 
relfurence to which he proitoses to venfy the balance sheet or whwii 
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Kohce may be given to the Court of objection to the extent* 
•^lon (6) 

412 Upon the day named in the advei iisemente (c) the petition 
appears in the court list, and the petitioner applies to the Court to 
in the appointed day(d) 

413 The patentee (e) and any person who has given notice of 
(objection (/) must be made parties to the proceeding (<;), and the 


tlic mateiials for the balance sheet have been derived (R S C , Ord 53 a, 

I 3 (i)) Persons who have dehvered particulars of object lous are 
111 titled to copies of the accounts at their own expense (tb%d , r 3 (q) ) 

(ft) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 18(1), (2) As to 
])iocedure on such notice being given, see note (/), infra, and note {g), p 202. 
post Objection may be taken on the ground of the patentee's negleot to 
hruig an action for mfrmgement {Re Simuter'e Patent (1842), 1 Web Pat 
\ as 721, 724, P C , Re Pinkue' Patent (1848), 12 Jur 234, P C ),or on the 
i^round of non introduction of the patent (Re Patterson's Patent (1849), 0 
Moo P C C 469 , Re Norton's Patent (1863), 1 Moo P C C (n 8 ) 339) 
j X tension may be refused where an invention only succeeds on subse- 
quent improvements (Re Woodcraft's Patent (1841), 3 Moo P C C 171 ; 
Re Bell's Patent (1646), 10 Jur 363, P C ), oi where a patentee has 
granted an exclusive licence which is contrary to pubhc policy (Re Card- 
u ell's Patent (1856), 10 Moo P C C 488), or on the ground that exten- 
sion would be contrary to the interests of the pubhc (Re M chines' Patent 
/1868), 5 Moo P C C (N 8 ) 72) A primd facte case as to the vaUdity of 
the patent must be made out to justify a grant of extension {Be Erard's 
Patent (1836), 1 Web Pat Cas 557, P C , Re Johnson's Patent {Vm), 
25 R P C 709, 77 L J (CH ) 737, Be Kay's Patent (ISm, 3 Moo P C C 
24), for a patent which is clearly bad will not bo extended (Re Pinlcvs' 
Patent, supra , Be Betts' Patent (1862), 1 Moo P C 0 (n s ) 49 , Re 
R tils' Patent (1863), 1 Moo P 0 C (n s ) 258, 262 , Be Burhnghim, 
Innes^and Lee's Patent (1898), 15 R P C 196, P C , Re Stewaii's Patent 
(1885), 2 R P C 7) , but in cases of doubt extension may bo allowed (Be 
Woodi^oft's Patent (1846), 2 Web Pat Cas 18, 30, P C , Re BetW Patent, 
hiipra , Be Hills' Patent, supra. Re Cooking's Patent (1886), 2 R P C 
1’)!, P C , Re Stewart's (Dtmcan) Patent (18B5), 3 R P C 7, P C , Be 
Ijyon's Patent (1894), 11 R P C 637, P C ) The fact that an action with 
loterence to the validity of the patent is pending is nc^ obioctioii to an 
t xtension bemg granted (Re Kay's Patent, supra , Be Hea h's Patent (1853), 

8 Moo P C C 217 , Re Lane Pox's PaUnt (1892), 9 R F C 411, P C ) - 

(e) See note (r), p 199, ante 

(d) fi S C , Ord 63 a, r 3 (f) As to the meaning of “ appointed day,** 

note (r), {> 199, ante The petitioner must, on the appointed day being 

bred, give pubhc notice of the same by advertising once at least in tin? 
fvondon Gazette (R S C , Ord 63 a, r 3 (g) ) 

(e) The patentee must come to the court prepared to show that he has 
done his utmost to push the invention and get it launched on the market 
\Re Stoney's Patent (1888), 6 R P C 618, 623, P C , Rc Henderson's 
Patent (1901), 18 R P C 449, P C , Re Johnson's Patent (No 2), [1909] 

1 Ch 114, per Parker, J , at p 125) 

( / ) Any person desirous of opposing tbc^etition must lodge a notice 
to that effect, giving an address m the United Kingdom for service 
ife must also serve upon the petitioner a copy of such notice (Patents 
md Designs Act, 1907 (7 £dw 7, c 29), s 18 (2) ) Such notices 
most he lodged and served before the day named in the advertise- 
ments aa that on which he, the petitioner, mtends to imply for the 
appointed day to be fixed (see note (r), p 199, ante) (R S C , Ord 53a 
I S (j) ) The petitioner must serve a copy of liis petition upon each 
person giving such notice (ibid , r 3 (k)) , and each such fierson must withm 
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{gl For note (j) see next page. 
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SKOT 5 Comptroller has the right, and may be directed by the coart, to 
Term of appear (%) and be heard (t) 

Patent. The Coinpti oiler la not required to give notice of the grounds of 
any objection he may think fit to place before the court (j). 

Considera- 414 The ( ourt, in considering (/i) its decision (Z), has regard to the 

Loiirt^^^ three weeks iifter such service lodge two copies and serve upon the 
petitioner one copy, and lodge with the sohcitor to the Board of Trade 
three copies in writing of particulars of the objections upon which he 
intends to lely against the granting of the prayer of the petition {^b'ld , 
r 3 (1) ) This Rule gives to the couit considerable latitude as to the 
paiticulars that must be given, and the considerations that apply are those 
applicable to pleadings generally {Re Johnson's Patenty [1908] 2 Ch 487) . 
see title Pleading, pp 411 et seg , post Failure to lod^ and sei^ve such 
part iculars of objections is deemed to be abandonment of opposition , and 
no person who has delivered such particulars of objections shall be entitled 
to oppose the granting of the prayer of the petition on any grounds not 
stated m such particulais (R S C . Ord 53 a, r 3 (m), (n) ) 

ig) Any person who lias lodged notice of opposition is entitled to be 
he aid on the application to fix the appointed day, and every person who has 
lodged and served particulars of objection must be served by the petitioner 
with notice of the appointed day (R S C , Ord 53 a, r 3 (o) ) 

(h) Whether the petition is opposed oi not the Attorney General should, 
it seems, appear to watch the progress of the case made for the petitioner 
(Rc Erard's Patent (1835), 1 Web Pat Cas 557, n ) 

(i) Patents and Designs Act, 1907 (7 Edw 7, c 20), s 18 (3) The 

petition must not be entered in the list for trial until the expiration ot 
the tunc limited for the lodging and service of the narticulars of 
objections, and shall only be entered for trial on the lodging of an 
affidavit on bchalt of the petitioner that all persons who have seived him 
with nolle e of intention to oppose the prayer of his petition have been 
served with coxnes of the petition The petition is entered for trial in 
Room 13(), Chanceiy Registrar’s Deportment The petition, subject to any 
direction of tlie coint to the oontrarv, is set down in the same manner a* 
if it had been an assigned witness action, and shall be marked in the 
witness list not before the of 190 , being the appointed day 

(R S C , Ord 53 a, i 3 (p) ) As to the mcaiimg of “appointed day,” see 
note (r), p 190, ante 

{)) R S C , Ord 53 a, r 3 (t) 

(A-) The court does not on the hearmg determine the validity or 
^invalidity of tlie patent (Re Stewart's (Duncan) Patent (1885), 3 R P C 7, 
0, 10, P C , Re Stoneu's Patent (1888), 5 R P C 618, 621, 622, P C ) 
nor will it consider whether the patent has laxised (Re Dolbear'e Patent 
(189fi), 13 R P C 206) As to the admission ot evidence at the hearing, 
see R S C , Ord 53 a, r 21 

(1) The petitioner, in order to succeed, must make out a strong case 
both of hardship and upon the utiUty of the invention (Re Erard's Patent 
(1835), 1 Web Pat Cas 657, PC) A very Bjiecial case showing the 
novelty, utility, and merit must be prov ed and that the remuneration dm 
to the apphoant lias either failed altogether or has been very dispropor 
tionate to the merits of the invention (Re HonibalVs Patent (1865), 0 
Moo P G C 378, 393 , Re Dounton's Patent (1839), 1 Web Pat Cas 
665, P Q ; Re Jones' e Patent (1840), 1 Web Pat Cas 677, P C . 
Re Morgan's Patent (1843), 1 Meb Pat Cas 737, P C , Re Deroane's 
Patent (1844), 2 Web Pat Cas 1, P C , Be PmJeue' Patent (1848), 
12 Jur 234, P C ; Re Norton's Patent (1863), 1 Moo P C C (n 3 ) 339, 
343 , Re McDougaVs Patent (1867), 5 Moo P C C (n 3 ) 1 , Bs Pttman's 
Patent (1871), L R 4 P C 84), and this applies even when the application 
lA not opposed (Re Perhtfis' Patent (1845), 2 Web Pat Cas 6, 18 , Re 
Cardteelre Patent (1856), 10 Moo P C C 488, 490) Extension will be 
grafted if the patentee has sustained considerable loss either m connection 
with working the patent iBe 8wa%ne'$ Patent (1837), 1 Web Pat Cas 
669, P C , Re SoutkwoHh'e PaUnt (1831). 1 Web Pat Cas 486, P C , 
Re Deroene's Paten{, supra, or from litigation with refeience to the patent 
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jmture and merits (w) of the invention in relation to the public, to 8»ot 8 
the profits (n) made by the patentee as such, and to all the circum- Tsnn of 
stances of the case (o) Patrai 


iRaFettit Smith's Patent (1850), 7 Moo P C 133 , Be Heath's Patent 
1 1653), 8 Moo P C C 217), or from the opposition of existing interests 
^Be Stafford's Patent (1838), 1 Web Pat Cas 563, P C , 72e Eoherts's 
ratent (1839), 1 Web Pat Cas 573, P C , and see note (a), iw/m), or 
iiom want of influence {Payne's Patent cited in Corytoii’s Laws 

r»f Letteis Patent, p 220), or from the derangement of the laboui 
jiiaiket (JRe Napier's Patent (1861), U Moo P C C 643) The grant ot 
in extended term is anything but a mattei of oomse {Re HonibalVs 
Patent (1865), 9 Moo P C C 378, 393, Be Jones's Patent (1840), 1 Web 
rat Cas 577, P C ) 

(m) There must be special merit [Re Stoney's Patent (1888), 6 R P C 
■>18, P C) the merits must bo gieat {Be Beanland's Patent (1887), 4 
RPC 489,491), and must be proved {Be Kelly's Patent (1900), 17 
RPC 476, P C ), and morit difleis in the circumstances, inasmuch as the 
inventor may have spent yeais of long and patient labour and oi gieat ami 
unaided ingenuity, oi made his discovery by a happy accident or fortunate 
i^uess, or led up to it by earlier incomplete eApeumonts {Re Hills' Patent 
1 1863), 1 Moo P C C (n s ) 258, 265) The nocossaiy iiuint is not the 
ingenuity in giving the idea of the possibility of douig a Ihiiig, but the 
utility in the praciiial working ot the invention (Be Betts' lenient (1862), 
I Moo P C C (\ s ) 49) The simplicity of an invention is a factor to 
ho consideied {Re Muntz's Patent (1846), 2 Web Pat Cas 113, 119, P C 
Re Hazeland's Patent (1894), HR P C 467, 470. PC), but the merit ot 
Jin importer 18 smallei than that of an mventoi {ReSoames's Pafew/ (1843), 
I Web Pat Cas 729, 733), while that ot a company whith merely buys 
a patent for commercial pui poses is none at all (Elednc Teleyraph Co 's 
Patent (undated), cited 1 Moo PC C (n a ) 346, P C , Re Sillars Patent 
(1882), 1 Goodeve’s Patent Cases, 681) Where parts of an invention have 
merit, extension may be allowed as to those particular yiarts (Re Bodmer's 
Patent (1853), 8 Moo P C C 282 , Be Lee's Patent (1866), 10 Moo P C C 
226, Re Napier's Patent (1881), 6 App Cas 174, P C! , Re Church's Patents 
(1886), 3 It P C 95, P C , Re Barlinghamj Innes and Lee's Patent 
(1898), 16 R P C 195, P. C , Re Lodge's Patent, [1911] 2 Ch 46, 365): 
but where there is no merit at all the application fails (Re Kelly's Patent 
(1900), 17 R P C 476, P C ) Inutility is a bar to the application being 
gianted, strong evidence of which is that the invention has not been pul 
into practical use (Re Simistet's Patent (1842), 4 Moo ^ C C 164, Re 
Woodcraft's Patent {I8i6), 2 Web Pat Cas 18, 29, P C , Be Baketvell' a 
Patent (1862), 16 Moo P C C 385 . Be Allan's Pat&nt (1867), 4 Moo 
P C C (n S ) 443 , Re McDoiigal's Patent (1867), 5 Moo P C C (n a ) 
1 , Be Herbert's Patent (1867), 4 Moo P C C (n s ) 300), but that fact 
may he rebutted by showing that it was duo ,to the patentee being in 
]>ecuniary dilTiculties (R^ ir? Patent (1839), 1 Web Pat (^as 675, 
T* C ), that there was only a limited market in view of the valuable 
nature of the patent (Re Herbert's Patent, supra Re Thompson's Patent 
M902), 19 R P C 565, 568, P C ), oi that the invention by its nature 
did not at once come into use (lie Jones's Patent, supra , Re Currie a/nd 
r%Wfmis' Patent (1897), 15 R P C 63, P C , Re Board's Patent (1908), 
25 R P C 637, P C ), or that it was used abroad (Re Hughes' Patent 
(1879). 4 App (as 174) 

(n) Failure to keep account may be aground for dismissing the petition 
Lawrence and Kennedy's Paient(\8\{}), 21 B P C 232) Jn estimating 

the profits, the patentee may deduct expenses caused by litigation (Re 
Roberts's Patent, supra, nip 675 , Be Kay's Patent (1839), 1 Web Pat Cas 
*>68, 672, P C , Be Galloway's Patent (ISiZ), I Web Pat Cas 724, 729, P C , 
Be Beits' Patent, supra, and see note {1), p 202, a/nte) but the costs of 
settled actions may oe disallowv^d {Re Hills' Patent, supra) He may deduct 
expenses caused by experiments {Be Bale's Patent (1836), I Wtb Pat Cas, 

(6) For note (o) sec next imge. 
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If it appears that the patentee has been inadequately remunerated 
by his patent, the court may by order extend the term of the patent 
for a further term not exceeding seven, or, in exceptional cases, 
fourteen years, or may order the grant of a new patent for such 
term as may be specified in the order, with any restriction, con- 
ditions, and provisions the couit may think fit(p) 


739, n , BeKay^s Patent, ( 1839), 1 Web Pat Cas 668, P C ), the expenses 
of bnngiug the invention into use (Be Oalloway'e BaUrd (1843), 1 Web 
Pat Cas 724, P C , Newton^s Patent (1861), 14 Moo P C C 156, Be 
Carr's Patent (1873), L R 4 P C 630) , expenses caused by payments 
to patent agents [Be Poole's Patent (1867), 4 Moo P C C (N 8 ) 462, 
456) , but a loss occasioned by the sale and repurchase by the patentee 
will not be allowed (Re Wuld's Patent (1871), 8 Moo PC C (N s ) 300) 
On the other hand, the patentee must add the prohts arising from sale for 
exportation (Be Hardy's Patent (1849), 6 Moo F C C 441 , Be Johnson's 
Patent (Willcox and Gwbs) (1871), 8 Moo P C C (N s ) 282, 291, Be Adair's 
Patent (ISSl), 6 App Cas 176), and care must be taken to keep the 
accounts as patentee and as manufacturer distinct (Be Betts' Patent (1862), 
1 Moo P C C (N 8 ) 49, Be Hills' Patent (1863), 1 Moo P C C (N s ) 
268, Be Saxhy's Patent (1870), 7 Moo P C C (N 8 ) 82, 86 , Rfl 
Trotman's Patent (1866), 3 Moo P C C (N 8 ) 488) Items foreign 
to the patent must not be included in the accounts (Be Clarke's 
Patent (1899), 16 R P C 433) Expenditure in the patent business 
must be kept distinct from expenditure in a general business (Be 
Duncan and Wilson's Patent (1884), 1 11 P C 257 , Be Willacy's Patent 
(1888), 6 R P C 690), and receipts m respect of the patented article 
must be distinguished fiom receipts in respect of other articles (Be Yates' 
Patent (l$Sl 4 RPC 161, 152, Be Wiltan and Robinson's Patent (lS96)f 
13 R P C 660) Profits made in respect of foreign patents for the same 
invention must be disclosed (Be Newton's Patent (1884), 1 R P C 177, 
Be Barff and Bower's Patent (1896), 12 R P C 386, 386, Be Peach's 
Patent (1901), 19 R P C 66, P C ) , and, wheie the patentee has gianted 
licences to manufaclure m consideratiom of royalties, the profits of the 
licensees, as well as the royalties leceived, sliould be set out (Re Trotman's 
Patent^ supra , Be Shone's Patent (1892), 9 R P C 438, compare Be 
Thomas's Patents (ISQ2),^ RPC 367) Where the patent rights have 
been traiisferied to a company, it is essential to deposit not only the 
patentee's accounts of his profits, but accounts also of the profits of the 
company (Re Deaton's Patents (1887), 4 R P C 122), and what dealings 
have taken place in the shares of the company should appear (Be Lane- 
Fox's Patent (IS92),^)B V C 4J] , Be€pcPareane’P«tc7it(1898), 15 R P 0 
394, Be Ihincan and IFit«an’e Patent sup) a) The profits of each year 
should be kept distinct (Be Peikins' Patent (1846), 2 Web Pat Cas 16, 
Be Yates' Patent (1887), 4 R P C 151, 162), as well as the expenditure 
(Be Yates' Patent, supm) W^heio no piofits ha\e been made, suoh strict 
proof of accounts as is lequiix^d where mofits have been made is not 
necessary (Be Thompson s Patent (1902), 19 K P C 665) The accounts of 
Ihe petitionei must be c leui and piecise and must leave no doubt as to wbal 
the applicant’s remuneration has been (Re Betts' Patent, supra , Be Bills' 
PaicMi, eupra , Be Trotman's Patent, supra , BeSaxhtf's Patent, supra, Be 
1 laik'n Patent (1870), 7 Moo PC C (N 8 ) 255), Be Henderson's Patefit 
(1901), 18 R P C 449, Be Jl utencl's Paieid (1903), 20 R P C 285 
1 1903] A 206, compaie Be Darley s Patent (1891), 8 R P C 384, Be 
Lake's Patent (1801), 8 R P C 230, [1901] A C 240), and are considered 
beloie the ments ol the invention (Be Wteld's Patent (1871), 8 Moo P C 0 
(N 8 ) 300 , Be Houghton's Patent (1871), 7 Moo PC C (N 8 ) 309, com- 
menting on Be Saxhy's Patent, supra, and Be Clark's Patent, supra) 
Destruotioa of the patentee 's books is no excuse for not supplymg proper 
lujoounts (Be Yates and Kellett's Patent (1887), 4 R P C 150, P C , 12 
App Caa 147, compare Re Patonf (1860), 13 Moo P C.C 310) 

\ 0 ) Patents and Designs Aofc 1907 (7 Edw 7, o 29), s 18 (4) 

(p) Ibid , B 18 (6) But the oourtbas not power to award a second period 
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The court has power to extend the patent as to one or more of its 
claiming clauses without extending it as to all of them (q) 

415 la the case of opposition to the petition for extension, the 
court may award costs in favour of or against the opponents (?) 

416 The decision of the court is final («). 

Sub-Sect 3 --rattnts of AddiUm 

417 A patent of addition is a patent which is granted in DeEnitloiL 
espect of any improvement in or modification of an invention for 

tvhich a patent has either been gi anted or applied for, but which is 
granted only for the same term as that of the original patent or for 
BO much of that term as is unexpired, so that the patent of addition 
will not lemain in force aftei the expiration of the original patent {i) 

of extension after the first has elapsed (Jte Thompson' $ Patent, [1909j 2 Ch 
447, confirming the rule laid down in He Gaucher' a Patent (I860), 2 Moo 
P C C (N s )532) It IS only wheio the value of the disclosure laigely 
exceeds the benefit derived by the patentee that he can be said to ha\ 0 been 
inadequately romunei died (i^e (No 2), [IW] 1 Oh 114, 

per Pakkek, J ) Where the petit lonei is an assignee, a condition may be 
imposed securing either an annuity (Jie Whitehouse'a Patent (1838), 1 Web 
Pat Cas 473, P C , Ituasell v Xeofmm (1848), 1 U L Cos 687 , Re Mark 
wick'a Patent (1800), 13 Moo P C C 310, Be Herbert' a Patent (1867), 4 
Moo P C 0 (N 8 ) 300, Be Pitman's Patent {imi), L R 4 P C 84. 87), 
or a sliaie of the profits to the inventor (Re Raidif'a Patent (1849), 6 Moo 
P C C 441 Be M oCulheh' 8 Patent (i^OS), \i P C 084), and such 
(onditions may be imposed where tlio inventor has made nothing by the 
invention (Be Bodmer's Patent (1849), 6 Moo P 0 468) Conditions 

may also be imposed eithei that the article is to he sold to the public at a 
fixed price (Be Hardy's Patent, supra, Be Hart's Patent (1908), 26 H P C 
299), or securing the invention to the Crown for the public sei vice (Re 
Pettii Smith's Patent (1850), 7 Moo P C C 133 , Be Napier's Patent 
(1881), 6 App Cas 174, P C , compare Re Schlumberger (1853), 9 Moo 
1* C C 1 , Re Lancastet's Patent (ISQi), 2 Moo P C C (n s ) 189) 

(q) Be Lodge's Patent, [1911] 2 Ch 46, per Parker, J , at p 57 

(r) R S C , Ord 63 a, r 3 (u) A successful opponent is usually 
Awarded costa (boo Westiupp and Oibhtns' Patent (IS2^) I Wtb Pat Cas 
554, 556) But if much expense has been oocasioncd by relying upon 
patents which are not anticipations, and unsatisfactory witnesses h.ivo 
been called, the opponent’s costs may be refused (Be Homball s Patent 
(1856), 0 Moo P C C 378, 394) If the petition is abandoned, the oppo- 
nent 18 allowed his costs (Be Brown's Patents (1836), 3 R P C 212, P 0 , 

Re Macintosh's Patent (1837), 1 Web Pat Cas 739, n ) If there is no 
ground for the opposition, costs are given to the petitioner (Be Downton's 
Patent (1839), 1 Web Pat Cas 607 , and see Be Church's PatenU (1886), 3 
R P C 96. P C ) Where there have been two or more opponents a lump 
sum has been divided between them (Re Jones's Patent (1854), 9 Moo 
P C C 41 , Rc Hopkinson's Patent (1896), 14 R P C 10 , Be FerrwnU's 
Patent (1901), 18 R P C 618, PC) If the petition fails the court may 
not except in spooial oircumatanoes give more than one set of costs 
amongst all tlie opponents (R S C , Ord 53a, r* 3 (v) , see Be Imray's 
Patent (1908), 26 R PC 11) The Comptroller and the Board of Trade are 
not entitled to any costs in relation to their appearance on or opposition 
to the petition (R S C , Ord 63 a, r 3 (w) ) Except as above expressly 
provided* the costs of all proceedings are m the discretion of the court 
{ibid , r 9) As to other proceedmgs. Bee Patents and Designs Acf, 1907 
(7 Edw 7,c 29), 8, 24, and p 197, ante, as to petitions for revocation, see 
p 206, voat, and as to mfnngement proceedmgs, see pp 210 et seg , post 

($) Intents and Designs Act, 1907 (7 Edw 7, c 29), s 92 f2) . . * 

(0 Ttnd, B 19 (1), ^2), (3) A patent of addition upon a patent el 
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The applicant or patentee, as the case may be, must apply for a 
patent of addition, and muBt leave BpeeificatioiiB, drawings and 
documents in the same way as if he weie applying for an ordmary 
patent («) Aftei the patent of addition has been granted, no 
additional fees are payable for its maintenance (a) 

'I’ho giant of a patent of addition is conclusive evidence that the 
iiiveiilion IB a pioper subjeit for such a patent, and the validity of 
llio patent laniiot he questioned on the ground that the invention 
ought to have been the subject of an independent patent (h) 


Sb.ct 9 — Relocation of Patents 
Srii-Srci 1 — By the Coait 

By whom 418 A petition (<) for the i evocation of a patent maj bo 

pftiriofi pit‘s(*nfe(l 

preaenti^d ^ j ^ Ati()iuo\ -(ienoial, or any poi son aiitlionsed by him (rf). 

(‘2) any peisori (t) alleging ) — 

(i ) Tliai the patent was obtained in fiaud of his lights oi of the 


addition nuy be gi anted if the claims covered by the subsequent patent 
oi addition, ( aili<‘r patent of addition, and original patent can be included 
III one c aim {lie JBcFtely'b Ap pi teat ton (1912), 29 It P C 386) 

(u) l^attntH Kules, 1908, i 10 

(a) Patents and Designs Ad, 1007 (7 Ldw 7, c 29), s 19 (3) 

{b) Ibid , s 10 (4) 

{() No prooefMling lies foi le vocation of a jiatent gi anted foi an inven- 
tion in lolatiori to which a ceitihcate has been given by the Secretary 
of State or the Adiniialty (i6/d s 30(0)), and as to such inventions, 
see pp 180 et bcg , ante A defendant m an action for infringement (see 
pp 225 eihoq , post) may, under the Patents and Designs Act, 1907 (7 Edw 7, 
c 29), s 32, (oiinlerclaim for revo( ation of the patent If so, he must, 
with Ins counterclaim, deliver particulars of objections as in an infringe- 
nnnt aitioii, see R S C, Ord 63a, r 15, and as to particulars of 
objections, see p 217, post The costs of a petition of revocation, whether 
under the Patents and Designs Aet, 1907 (7 Edw 7, o 29), s 26, or by 
waj of conn tei claim, aio dealt with in the same way as m an action for 
inliiimeinent (11 8 C , Ord 63a, r 23 , see jip 225 et seg , post) 

id) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 25 (3) (a) , see 
title Co^&T^TUTlO^AL Law, Vol VII , p 73 

(e) A person who has the nght to petition on one of the above grounds 
ni ly seek icvocition on any of the other gioiinds {Re Morgan's Patent 
(1887), 6 R P C 186 lie may be lefusod a heaiiug if he has no loeas 
standi, and in cases of doubt the fiat of the Attorney General should be 
obtained (Re Aveii/'b Patent (1887), 36 Ch D 307, 322, C A) A pur- 
chaser of a piteut pendente hie has locus btaiidi within the section (Re 
Green's Application (1910), 28 K V C 28) The Attorney GeneraPs fiat 
is not gi anted as of nght, but in las discretion (Shoe Machinery Co v 
(1896), 12 K P G 530, 63b, C A , and see titles Constitutional 
Law, ^ol VII, p 75, Ckown Practice, Vol X,p 31), and the Attomey- 
GenerAl has power to grant his fiat nunc pro tunc (Re Dege's Patent (1895), 
12 R P C 448, Re Jameson' b Patent (\^h) 2) 19 R P C 246) 

(/) Any person piesentmg sutli a petition must delivei therewith 
panioulara of objections to the validity of the patent, and no evidenre, 
e\cepi by leave of the court, can be admitted in proof of any objection 
of which particulars are not dehveied (R S C , Ord 53a, r 11) As to 
particulais of objcitioii8,.fiee pp 226 et seq , post The respondeuf 
to the petition is entitled to begin and give evidence m support of the 
patent and, it tke petitioner gives evidence impeaching the validity of the 
patent, the lespondent is entitled to reply (R S C , Ord 53a, r 12) As 
to costs, Mc R S t , Old 5^a, r 22, and Me note ((), supia 
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rights of any poison under oi tluough whom lie claims (</) ; 
or 

(ii ) That he, oi any other person under or through whom he 
claims, was the tiue inventor (//) , oi 
(ill) That lie, or anj other poison undei or through whom he 
claims an inteiest in any tiade, business, oi manufactuie, 
had publicly manufaetuied, used, or sold within Ihis lealm, 
before the date of the patent, anything claimed by the 
patentee as his invention (h) 

The gioiinds of re\ocation hy the court include — 

(1) Lvery giound on wdiich a patent might have been lopealod 
by /t(ue /anas immediatelv befoie the Ist Janiiaiy, 18B4(?) 

(2) Eveiy giound on winch a patent ma> be revoked iindei the 
Patents and Designs Act, 1907 (/r), eiihei by the Coinpti oiler, oi as 
an alternative to the giant of a tompuKoiy li(ence(/) 

Suh-Sfct 2 — Bf/ i/i§ ComptioJlii 
(i ) On (hound on whuh 0}(int nn</ht have been Oppo^id 

419 Any pel son who would have been entitled to op 2 >ose (m) the 
giant of a patent, oi who is the successoi in mteiest of a iioison 
who was so entitled, may, within two yoais fiom tlie date of the 
liatent, ajijilv to the Comptiollei foi an oid(‘i lovoking the paUnt 
on anv one oi moie of the giounds on which the giant of the 
Iiatent might have he'cn oi)iios(‘d (;/) 

The application must be made on tlie piesojlnd form, and 
must be acconiimnied In an unstamped cojiv of the him, uliuli 
Ibe Comptiollei tiansmils to tlie ])ateniee (o) The appln ant may 
leave statuloiy declarations (dehveung coines to the pil«‘nt(c) in 
evciy case, and he must do so if the giound of Ins ajiplualion is 
that the invention was obtained fiom him by tbe patentee (o) 'Fhe 
fuinihhing of fuithei evidence and the buhseejuent healing of I lie 
case are governed by the haiiie luJes as those i(*gulating the 
luoceedings on opjiosition to the giant of a i)atent(p) 

An application under the above provision came I he made when an 
action foi infi ingeinoiit or pioceedings foi the re\ (ation of a iitiUaii 
aie iiending in any couit, except with the leave (»f (he couit (q) 

{g) Patents and Designs Act, 1007 (7 Edw 7, c 20), s 25 (*1) (b) U here 
a patent IS revoked on the ground of fraud the c(»iiiptn)lhr may gnnl a 
patent to the true inveutor in luii thcieof (>6fd , s 15(2)) Fiaud is 
used in its ordinary meaning, and does not include a mistake made bond 
fide {Be Avery's Patent (1887), 36 Ch D 307, 322, C A . Pc Ralston's 
Patent (1909), 26 R P C 313,331, 100 L '1 386) I rand must bo Ktiictly 
pioved (Re Jameson's Patent (1902), 19 R P C 246, 254 , Re Mark's 
Patent (1908), 25 R P C 553, 558) 

(h) Patents and Designs Act, 19()7 (7 Edw 7, c 29), s 25 (3) (b) 

(t) Ihvd . s 25 (2) (a) 

(/.) 7 Edw 7. o 29 

(l) Ibul ,8 25 (2) (b) Every such ground as is referred to lo , 
s 25 (2) (a), (b), is available as a defence to an action foi infimgement 
(ibid ) , see pp 217 ei seq , post 

(m) As to opposition to the grant of a patent, see pp 175 ei seq , ante 

(n) Jbtd,B 26 (1) 

(o) Patents Rules, 1908, r 75 

(p) lh%d,Ti 43 — 47, 76, 27 R P C Appendix (1910F); see pp J75flt«cg, 
ante 

iq) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 26 (1), 
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420 . the Comptroller, having given notice of the application to 
the patentee, and after hearing the parties, if desirous of being heard, 
may make an order (1) i evoking the patent , or (2) requiring the 
specification to bo amended by disclaimer, correction or explanation , 
or (3) dismissing the application (i ) But the Comptroller cannot 
revoke the patent unless the ciicumstances aie such as would have 
lustified him in lefusmg to grant the patent had the proceedings 
been pioeeedings in opposition to the grant of a patent (r) 

The Comptroller may also make an order foi revocation after 
receiving an ofiei from the patentee to suirendei it, and after 
giving notice of the offer and hearing the parties desiring to be 
heard (a) 

421 The decision of the Comptroller is subject to an appeal 
to the couit(i), and the decision of the court is also sulqect to 
appeal (c) 


(u ) On Ground that Patent is Wnhed mainly Abroad 

422 Any person may, at any time not less than four jeais aftei 
the date of a patent, apply to the Comptiollei foi the i evocation of 
the patent on the gioiind that the patented aiticle or piocess is 
manutactaied or cained on evclusively or mainly outside the 
United Kingdom {d) 

The flppli(<ition must bo made on the piesciibed foim((?) and 
accompiinied by statutory declarations in suppoit of the allega- 
tions, and copies must be Joliveied to the patentee or Ins agent 

(r) Patents and Designs Act, 1007 (7 Edw 7, o 29), s 26 (2) 

(a) Ibid , h 2ft (3) 

(h) Jbtd ^ s 2ft (4) All appeals to the court fiorn a decision of the 
Comptroller are hi ought by petition piesented to the court within one 
calciidai month ol the decision of the Comptroller or withm such further 
time as the court may under special circumstances allow (R S C, Ord 
63a, r 4) Dilatoriiiess on the pait ot petitioner’s agents is not a 
•• special circumstance (jffe Beldam's Patent, [1911] 1 Ch 60,63) The 
penod of the Long Vacation counts m computmg the “ calendar month ’* 
(i6icZ ) Tlie petition must state the nature of the decision appealed 
against, whether the appeal is from the whole, or part only, and if so, 
what part, of such deeision , and also the grounds of the appeal, and no 
giounds, other than those so slated, shall, except with the leave of the 
couit, bo allowed to be taken by the appellant at the hearing (R S C 
Ord 63a, r 4) The appeal to the court, subject to any direction of 
the court to the contrary, is set down in tiie same manner as if it were an 
assigned witness action, and is heard and dumosed of in due course {tbtd , 
r 6) The appeal is set down m Room ISO.rhanoory Registrar’s Depart 
ment In all prooeedings before the court the evidence used must 
be the same as that used at the hearing before the Comptroller, and no 
further evidence may be given except by the leave of the court (itid , 
X 6) As to evidence before the Comptroller, see pp 177, 178, a/fite It 
should be iioled that the procedure above indicated is the same in appeals 
to the court 111 proceedings for restoration of lapsed patent (see Patents 
and Designs Act, 1907 (7 Edw 7, c 29), s 20, pp 182, 183, ante), and m 
prooeedmgs for revocation under the Patents and Designs Act, 1907 
(7 Edw, 7, o 29), s 27 (see the text, infra) 

(a) Patents and Desi^s-Act, 1907 (7 Edw 7, o 29), s 92 (2) 

(d) Ibid , s 27 (1) , Ke Uaischek^s Patents, Exj^rte Zerermer, [1909] 2 
Ch 68 , .Ea Bremer's Patent, Ex parte Braulik, Be udgner'e Patent, Ex parte 
BravKfc, [1909] 2 Ch 217 , Be Fiat Motors, Ltd 'e Applioalton, [1911] i Ch. 
66 , Be Oreen's AppUcaHon, [1611] 1 Ch 764 

U) Patents Form No 24 (fee £2), Patents Rules, 1908, r 78, 
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Within fourteen days, or such further time as the Compttoller • 

may allow, the patentee must leave statutory declarations at the BfVoMtttM 
Patent Office declaring whether the allegations made by the afPateilhl 
applicant are correct or mcoriect If they are incorrect it must 
be declared to what extent and in what place the patent is w^oiked 
in the United Kingdom , but if they are correct and the patent is 
not worked in the United Kingdom to an adequate e\tent, the 
declarations must set out the reasons wdiy it is not so worked ( / ) 

Copies of these declarations must Ire sent to the applicant, and ho 
in turn must within fourteen days leave statutoiy declani lions in 
answer, supplying copies to the patentee 

The Comptroller then intimates whether he intends to hold a Fixing the 
preliminary hearing or whether he will try the whole case at one 
hearing (of the date of which he must give ten days* notice, allowing 
extra time for the hearing of fuither evidence) (r/) At the healing 
he may take vn d io(e evidence in lieu of or m addition to the 
evidence by declaiation, and may lequire the attendance of any 
declarant or othei peison whose evidence he thinks desirable (h) 

423 The Comptroller thereupon, if satisfied (?) that the patent is Nature of 
not woiked to an adequate extent in the United Kingdom, and if the ouXcr 
patentee fails to give satisfactory iea8onB(/i) why the patent is not 
so worked, may make an oidei — 

(/) The patent will not be revoked if the patentee proves that he ha« 
done his best to establish an industry in this country in the ai tide which 
IS the subject of his patent {Be Bremer'* Patent^ Ex parte Braulth, Be 
fjcgner^e Patent^ Bx parte Brauhk, [1909] 2 Ch 217, 224) 

ig) Patents Rules, 1908, rr 78 — 81, as amended and moiUfied by au 
official notice issued by the Patent Office in 1909, see [1909] W N , 

Part II , p 198 , 63 Sol Jo 487, aud see Re llgner'e Patentn (1900), 20 
It P C 198 It appears still to be necessary that the applicant, when 
sending copies ol his declarations or of other documents to the patentee, 
and vice versd, should furnish the Comptroller with evidence of the delivery 
of such copies 

(A) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 77 , Patents 
Rules, 1908, r 81 A patentee cannot be called upon to produce his 
witnesses either for cross examination or for t ainmation by ilie 
Comptroller General until a pnmd facie case is made out under tlie 
Patents and Designs Act, 1907 (7 Edw 7, c 29), s 27 (1) (Be Laid' a 
Patent (1909), 20 R P C 443, following JBe Potent# (1909), 26 

R P C 228, [1909] 2 Ch 68) 

(t) In consiuenng whether there is a proper cose for revocation under 
this provision the Comptroller or the court should have regard pnmaiily 
to the pubhc interest, not, at least first of all, to that of individuals , see 
Be laylor'a Patent^ [1912] I Ch 636, 642, 643 

(k) See Be Taylar'a Patent^ supra (where, in the circumstances of 
that particular case, havmg regard to the threat of an mfriugement 
action, ** satisfactory reason” was held to have been shown “It 
can never be sufficient for a patentee defendmg himself under the 
section [i e , Patents and Designs Act, 1907 (7 Edw 7, c 29), s 24] 
to prove that he cannot now start an industry with any chance of 
profit The question really is, Could he have done so if he had used his 
monopoly fairly as between home and foreign trade, or if he had devoted 
the tune and money which he has expended in developing a foreign 
mduBtry to developing a home industry (Be Hatschek's Patents, Ex parte 
Zerewnsr, [1909] 2 Ch 68, per Pabkeb, J , at p 89) It is not necessary 
to inquire whether what has been done in tne United Kingdom is or is 
not m derogation of the rights of the patentee, or to exclude from the 
computation what has been done in derogation of such rights (Be Vwi 
Matar$,Ltd Applusaition, [1911] 1 Ch 06), or to determine whether at tlie 
precise moment when the petition was lodged there was a manufacture ot 
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(1) revoking the patent forthwith (Z) or 

(2) revoking the patent after a reasonable inteival, specified in 
the ordei, unless in tlie meantime it is shown to his satisfaction 
that the patent is \^olked in the United Kingdom to an adequate 
extent (m) Where such interval has been allowed and the patent is 
not woiLed in the United Kingdom to an adequate extent, but the 
j)nteiitee gives satisfactory leasons why it is not so worked, the 
Cornptioller has powei to extend the peiiod mentioned in the 
pievious Older foi such period not exceeding twelve months as may 
be specified in the subsequent order (w) 

No 01 del may be made which is at vaiiance with an> tieatv, con- 
vention aiiaiigement, or engagement with any foreign country or 
Bntish poHSCHHion (o) 

424 Any such decision of the Comptroller is subject to appeal 
to the couit, and on any such appeal the law olht ei or such othei 
counsel as he may appoint is entitled to appeal and be heaid(j>) 

The decision of the court on such appeal is final (q) 

Sect 10 — Ltgal Pfoceeduiqs 
b till- Si Cl 1 — hi respect of Tufringeyixait 
(i ) The Infringement 

425 The giant of letteis patent is the giant of an exclusive 
piivilege to the patentee, that he by himself, his agents and 
licensees, and no othois mci> make, use, exeicise and vend the 
8<ii(l invention ”(7) , and, in oidcr that the i>atentee ma> have the 
sole use and enjoyment of las invention, the letters patent prohibit 
all subjects of the King within the United Kingdom and the Isle of 
Man fiom in an> way using or imitating the invention duiing the 
teim of fourtc*eii yimis, without the patentee’s consent (/) 

426 A peifeon commits an mfiingeiueiit of letteis patent when, 
without the patentee’s consent, he does some act piohibited by the 
letters patent A patent may be mfiinged by (1) using the 
iiiventiiui 01 any colouiable imitation thcieot 111 the manufacture 
otarticles, 01 by putting the invention in piactice in any other way, 

oaiiying on of a patented process (Re Green" tt Avplicatton, [1911] 1 Ch 
764) 'i'he substance of the matter must be looked at Temporary 
siisponsioii c^f manulactui’e because of over manufacture in prior months 
wjJl not exclude the jurisdiction of the court {Re Greenes AppheaUon, 
tup} a, per Pahker, J at p 767) A misapprehonsion of the section is not 
a “satisfactory reason” within the section [Re Womng and Kortenhaeh'e 
Valent (1909), 26 K P i" 163) As to proieedings under the Patents 
and Designs Act, 1907 (7 Edw 7 o 29), s 24, see pp 197 et seq , ante 

(I) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 27 (2) (a) 

{m)*Ihid, 6 27 (2) (b), see Be BouWs Paterit (Vm), 26 R P C 383 ; 

Re Kent" e Patent (1909) 26 R P C 666, compare Be Osborn" e Patent 
(1909), 26 U P 0 819 

( II ) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 27(3) 

(0) Ihtd , 8 27 (2) 

(p) llnd, B 27 (4) , see Re Bremer" s PaUmt (1909), 26 R P C 449 
For thd procedure on such appeal, see R SC, Ord 63a, it 4 — 6 , see 
note (6), 208, ante 

(g) Patmts and Designs Act, 1907 (7 Edw 7. c 29). s 92 (2) In all 
pitiooediags before the court the court has all the powers of the Ci^np- 
troller see B. S Ord 5air» t 8 

(r) See n 128, ante 

{§) Wmon V, Bateman (1842), 1 Web Pat Cas 613, 616. 
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(2) by using, or selling, or otherwise dealing m articles made in 
accordance with the mvention ; or (3) bj making for use or sale, or 
by selling, articles which counterfeit or resemble, or which differ 
only colourably fiom, ai tides made in pursuance of the invention , 
but there can be no mfringement of an invalid patent (a) 

The intention of an infringer is quite immaterial (/>) It is also 
immaterial whethei the mfimger knew or not that he was in fact 
infiinging a patent (c) 

427 Impoitation into this countiy, for use oi sale, of infnnging 
ai tides manufactuied abioad, is an infringement (rf) Impoitation 
into British waters for the moie purpose of transhipmout may, 
by reason of continuing user, constitute an infringement (t*), ]>ut 
pel sons acting only as Custom House agents for an impoitmg 
him are not infiingers ( / ) 

The Grown, and its agents or servants, have the light to use any 
invention patented in this countr>, on such teims as may be agined 
upon with the approval of the Tieasury, or, in default of agi ce- 
ment, as may be settled by the Tieasury, aftei lioaung all paities 
interested (ry) 

If a defendant has in fact put an infringing aitido to the 
pill pose for which it was intended whilst the aitulo was in his 
possession, then such possession amounts to a usei , and he is liable 
to have an injunction granted against him (h) 

A usei bv way of bond fide expeiiment only, and not with tlie 
intention of selling oi using foi piofit oi advantage, is not neces- 
sarily an infringement (0, but the use of an infringing article to 
the advantage of the puichasei may ho an infiingement although it 
IS purchased for the puipose of experiment or for instructing 
pupils (Ic) The use of an invention for a purpose other than that 
described by the patentee mav amount to an infringement (/) , and to 


(a) ChaUinder v Royle (1887), 36 Ch D 423, 435 

(b) Stead v Anderson (1847), 2 Web Pat Cas 151 , Young \ Roeenihal 
& Co (1884), I R P C 29 

(c) NobeVe Explosives Co v Jones, Scott <L Co MS81), 17 Ch D 721, 
C A , (1882) 8 App Cds 5, but see Patents ai* < Designs Act, 1907 
(7 Edw 7, c 29), s 33 

(d) Walton v Lavnter (1860), 8 C B (n s ) 162 , Elmshe v Bourstei 

(1809), L R 9 Eq 217, Von Hey den y J^enJadt 14 (^h D 230, 

A , United Telephone Co v Shai pies {IHH5), 2 R P C 28, 29 Ch D 
164 As to tho use for the purposes of navigation of a Ion ign vessel 
within the juiisdiction, see Patents and Designs Art, 1907 (7 Kdw 7, 


i 2^*), s 48 . . , 

{e) T^obeV a Explosives Co v Jones, Stott Co , suirra , \ettHon v Belts 
(1871), L R 5H L I 

if) NobeVs ExfdosLVes Co v Jonea, Stott d: Co, sppra As to tho 
liability of agents gonei ally, see p 2 1 o, post 


(g) Patents and Designs Act, 1907 (7 Edw 7, < 29), s 29 

(h) Adair y Young {IS19), 12 Ch D 13,0 A , Ihiited Telephone Co 
London and Globe Telephone and Maintenance <Jo (1884), 1 R 1^ C 117 
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Colonial 



Sharpies, supra , Froefor v Bayley dt Son(lSHH),ii U cz j , 

(k) Untied Telephone Co v Sharpies, supra, Bniiah M of or Syndicate, 
Ltd y Taylor & Sop, [1900] 1 Ch 577 (transp<>rt of miringing aiticle for 

purpose ot selling it abroad) ^ ^ ^ r i 

(i) Cmntn^an v Humi (1871). L R 5 H L 20o , see also Edison ana 
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renew the parts essential to a patented combination is an infringe* 
ment (m) 

A jierson who sells a patented article without the consent of 
the patentee infringes the letters patent (n) The mere offering for 
sale of an infringing article in the possession of the vendor may 
constitute infringement (o), but the sale of component articles is not, 
in itself, an lufiingement, even though the vendor knows that they 
will he used hy the buyer for the purpose of infringing a patent (p). 

It IS also an infnngement to sell in this country articles monu- 
factined abroad by a process patented here(qX but the plaintiff 
must in geneial piove that the ai tides sold were in fact manufactured 
by the patentee’s piocess(/) 

A puichaser who buys a patented article fiom the patentee or his 
agents may lescll it or use it however and wherever he pleases, unless 
his lights have been restiicted at the time of the pui chase (s) 

428 111 an action for infnngement, it is necessai^^ for a plaintiff 
to establish tluit the defendant, dealing with what he is doing as a 
matter of siilistance, is taking the invention claimed hy the patent, 
not the invention which the patentee might have claimed if he had 
))een well advised or bolder, but that which he has m fact and 
substance claimed on a fan construction of the specification (a) 
Anothei way of stating the same thing is that the plaintiff must show 
tliat the defendant has taken the pith and essence of his invention (ft) 

429 When the invention is for a new way of attaining a new 
object tlie novelty of the object attained is itself a feature of the 
invention, and the chsclosure of it is pait of the consideiation given 
in loturn foi the monopoly conferied by the grant of letters 
patent In cases involving patents foi inventions of this nature 
a defendant will infringe if he attains the same result by adopting 
means the same as, or substantially tbe same as, those disclosed by 
the patentee On the other hand, when a patentee has merely 
invented a new way of attciming an old lesult, the essence of his 
invention is the particular way of doing it that he has desciibed 
and clainmd, and there is no infringement unless a defendant has 
ns^d that paiticulai method (() 

Swan EUcinc Light Co v Holland (1888), 5 R P C 459 , Higgs v Ooodwtn 
(1858), E B &;E 529 

(m) Dunlop Pneumatic Tyre Co^ v Holbom Tyre Co (1901), 18 R P C 

226, United Telephone Co v [1887] W N 193 

(n) See p 210, ante 

io) Oxley V Holden (1800), 8 C B (\ S ) 666 

(/i) Townsend v Haworth (1875), 12 Ch D 831, n , Sylts t Howarth 
( 1879 ). 12 Ch D 826, 833 

{t]) Wright V Hitehcock (1870) Ti R 5Lxch 37 47 , Elmslie Y Boursier 
(1869),!:, R OKq 217, yonlIeyden\ 2^euetadt{iSS0X 14 Ch D 230, C A 

(r) (3u this point, see Corporalton V (1902), 19 R P C 

169, Saccharin Corporation v Jackson (1903), 20 R P C 611 

{8} JteUs V WiUmott (1871), 6 Ch App 239 

(tt) NoheVs Explosueb Co v Anderson (1894), HR P C 116, per 
IlONXK, J , at p 127 

(b) Wenham Oas Co v Champion Qas Lamp Co (1891), 9 R P C 49, 
I) A , Incandescent Qas Light Co v De Mare Incandescent Gas Light 
System (1^96), 13 R P C 301 , CoUine (& Sons v Oreen and Oadbury, Lid 
(i912)»89R P C. 211 , Oramophone Co , Lid V Buhl (1910), 28 R P C 
20, C A . Hoffman Manufaetut^jw Co ^ Lid v Auto Machtiery Co ^ Lid 
(1911), 28 R P 0 141. C A - 

(<?) Mmifn and James y Coneett Iron Co, Lid (1907), 25 R P C 27, 
r, * t 
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Accordingly the first thing to be done is, by construing the lo 

specification, to ascertain what is the real scope of the invention Legslfte* 
claimed. In so doing regard must be had to the state of knowledge osedtaCSi 
of the art at the date of the patent (d) ^ 

If a man has in fact used the essence of an invention he is still 
an infnnger, even though he has improied upon it, and it is quite 
immaterial that he ma} have taken out a patent embodying his 
own improvements («) , although it may well be that such later 
patent is valid and protects the improvements 

430. A patent may sometimes be infiinged by taking a part Takingpiutof 
only of the invention This depends on whether what is taken is 
the substance of the patentee’s invention , and in deciding the 
question of substance the couit may look to the relative 
importance of the imrts taken and the paits omitted ( f). In many 
specifications, how^ever, the patentee takes pains to state specifically 
what he consideis to be the essential feature or featines of bis 
invention When this has been done, the court adopts the 

patentee’s own statement, and has regaid to it in constiuing the 
specification 

431 It IS sometimes supposed that a patent may yet be Nomfiintfo- 
infringed, though the invention has not been identically copied mt'ut without 
This view IS not strictly accurate Theie can be no infringement ' ^ 
w'lthout identity, but the identity may be hidden by additions or atWmonB, 
subtractions oi by the use of mechanical equivalents In inventions Hubtrw tion* 
of the type which produce a new result by a new method the ormechanhal 
substitution of a contrivance, known to be an equivalent of the ® 

patentee’s method, for producing the same result, is generally 
an infiingement of the patent (i/). Where, however, the patent is 
for a new way of attaining an old result, unless the actual means 
employed by the patentee have been taken, there is usually no 
infringement The tiue question invariably is one of fact, namely, 

Has the patentee’s claimed invention been substantially taken ?(/i) 

0 A , Earruon Patents Co , Ltd v Nicholson ct Sons, Lid (1008), 25 
RPC 393, C A , Foden v Wallis and Stevens, Li I (1008), 25 II P* C 
783, 0 A , Blackstone v Bamford dt Sons (1909), 27 R P C 125 
NwholU V Keishaw (1910), 27 R P C 237, Biley v Taylor (1910), 27 
RPC 747, C A , British, Foieign and Coloniat Automniio Light Con- 
Uolling Co , Lid v Meiropohlan Qas Meters, Ltd (1911), 29 R P C 200 

(d) The way to approach the question ol lAfnngoment was well set out 
per Lord Alverstone, C J , lu Presto Gear Case and Components Co v Orme, 

Eiais db Co (1900), 18 R P C 17, < A , at p 23 , see Vidal Dyes 
Syndicate, Ltd v Levinstein, Lid (1912), 20 R P ( 245, C A , and see 
p 146, anU 

(e) Nedson v Harford (1841), 1 Web Pat Cap 295,310, Thomsons 
Moore (1889), 6 R P C 426, C A , Pilkingion {Peter), Ltd v Massey 
(1004), 21 R P C 421 , and see Lynch a/nd Wilson db Co , Ltd v Phillips 
it Co (1908), 25 K P C 694, 708 

if) Incandescent Gas Light Co v De Maie Incandescent Gas Light 
System (1896), 13 R P C 301, 38U , Lake and BUtoi v Botax MoUjr 
Accessories, Lid (1911), 28 R P C 532, C A, per Cozens Hakuy, M K , at 
p 540 

(a) Sellers v Dickinson (1850), 5 Exch 312, and see Mnrtom v 
BruishBadio Telegraph and Telephone Co , Ltd (1911), 28 K P C 181, 
per Parker, J , at p 217 , Stone dt Co , Ltd v Broadfoot <t Sons, JM 
(1900), 26 R P C 361, 380, British Vacutm Co , Ltd v E^ton Uoids Co , 

(1908), 25 B P^ C 617 

(5) CfUurk V. AdU (1876), 10 (^h App 667 , SeUers y Jhelcinson, supra. 
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432 The BubHtitution of chemical equivalents is governed by the 
same principles as govern the use of mechanical equivalents But 
it 18 quite lawful for any person to accomplish the result attained 
by the patentee by the use of a substance not known to be a chemical 
equivalent at the date of the patent (i) , and it must be remembered 
that it IS much more difficult to say that one chemical body is the 
equivalent of anothei than that one well-known mechanical device 
IS the equivalent of another 

433 Some of the difficulties arising in connection with the 
substitution of equivalents aie most frequently met with in patents 
for a new combiiidtion of parts The patentee is, however, entitled 
to the same protection and on the same piinciples(/t) as he would 
bo foi any other type of patent Theie may be infiingemeiit by 
using so much of the combination as is material (0, but the 
patent does not affoid protection against the separate use of integers 
embodied m the combination (m) 

(ii ) Fat ties 

434 The plaintiff m an action foi irifiingement may be the 
original grantee, piovided he has not paited ^ith the whole of his 
interest m the patent Othei persons who may bo plaintiffs are 
(1) the ownei of a distinct and seveial pait of a patent (a), (2) one 
of seveial ]oint owneis, without joining his co-owners, if the 
defendant does not object (o), and a defendant who intends to 
object must do so at once {p), (3) a maiiicd woman, if the patent is 
hei sepaiato propel tyO/), (4) an assignee, even though the defen- 
dant 18 the original giaiitee (/) , (5) the assignee foi a district (&), but 
in this case the act of iiifiingoment must take jdace within the 
assignee s district , (6) the assignee of a portion of a patent (i) 

435 The assignment of a patent should be registered, but 
registiation is not essential to enable an assignee to 8ue(w) 
A trustee, a trustee in bankruptcy or his assignee (a), the executois 

01 adminibtiatois of a deceased patentee, and a mortgagor may each 
sue in his own name A mortgagee cannot sue inhingers, and his 
interest in a patent is not such as to make him a necessary party 
in an action (6) Neither a geneial nor an exclusive licensee can 

(i) Ileatkv (1856), 5 II L (.’as 605, see Automaiio We ujhtng 

MiuhimCo V Knight 6 li P C 113, 300, C A 

(A) Clark v Adie (1875), 10 Ch App 667, J\M£S, L J , at p 675 

{1) Sellers y Dickinson (1850), 5 Exih 312 

(ni) British hnited Shoe Co v Fu^sell d Sons (1908), 25 

K P 1'' ()31, C A , and see pp 138, 139, ante 

(a^ Dunuidiff v Mallet (1869), 7 C B (N 9 ) 209 

(o) Davenport v Bichard (1860), i L T 503 

(p) Skechan v Great Eastern Rail Co (1880), 16 (Jli D 59 

iq) \[ esthead v Keene (1838), 1 Boav 287 , Bergmann v Macmillan 
(1881) 17 Ch D 423 

ir) Walton V J Mva ter (IHQO) 8 C B (N S ) 162 , Boultons Bull (11 {^5), 

2 Hy B1 463, MeitiiG Telegtaph Co v /?r€« (1851), 10 C B 838 

(s) pp 183, 184, ante 

(t) Dunnidiff V Mallet, sup} a 

(u) See note (d), p IHb, ante, Stewart y Casey (1891), 8 R P C 259, 
€5 Ii T 40 

(а) Blojrum r msn (1827), 6 B & P 169. 9 Dow & Ry (K b ) 215; 
Anderson v FaUmi OxOmte Co, (1886), 3 R P C 279 

(б) Van Gelder Apsimon db Co y Sowerby Bridge Flour Co (1890), 7 

E P C. C A , 44 Ch P, 874, and seep 186, ^ 
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iue (c), nor can a mere agent for a foreign patentee maintain aii 
action in his own name (d) 

436 Any person who infringes, whether he is a principal (<0 or 
a servant or an agent, may be made a defendant (O A company 
may be made a defendant, and the directors of a comjiany may be 
made peisonally liable for acts of infringement by workmen of the 
company acting under then direction (q) Foreigners resident within 
the realm may be made defendants (li) Manufactuieis of an 
infringing article need not necessarily be joined as defendants (i\ 
but they and persons who have bought such ai tides may be 
joined as co-defendants or may be sued separately (k) Innocent 
carriers maybe restrained fiom dealing with or handling infunging 
articles, and w^hen the consignee can be discoveied he should be 
joined as a co-defendant {1) 


(ill ) Plead ttigs^ 

437 An action for infringement is commenced by writ issued 
out of the High Conit of Justice, either in the King's Bench or 
Chancery Division Patent actions may also be tried in the Chan- 
cel y Couit of the County Palatine of Lancastei (n) The ordinary 
rules as to service of the writ apply (o) 


(c) Heap V UartUy (1889), 6 R P. 0 495, C A , 42 Ch. D 461 , see 
note (A-), p 191, ante 

(d) Adame y North British Eatl Co (1873), 29 L T 367 

(e) Sykes v Haworth (1879), 12 Ch D 826, Greqoiy v Piper (1829), 
913 &0 591, Lyons y JlfarUn (1838), 8 Ad & El 612, Sharroav London 
and North Western Mail Co (1849), 4 Excli 580, 587 Cordon y Bolt 
(1849), 4 Exoh 365, Whatman y Pearson (ISiiS), L K 3C P 422, Beii^ 
y l)e Viire (1868), 3 Ch App 429, 441 , see also Snvaqo ifc Co y Brindh 
(1896), 13 R P C 206, as to the making of materials to be used iti 
infringing, though the materials themselves are not infringements , and 
see tiSe Master and vServant, Vol XX , pp 256, 257 

(/) Betts y Neilson (1865), 6 New Rep 221 , Adair v Young (1879), 
12 Ch D 13, 19, C A , Betts v De Viire (1864), 11 Jur (n 9)9, Day 
y Davies (1904), 22 R P C 34 

(g) Mathias v Yetts (1882), 46 L T 497, C A , Betts v De Vihe 

(1864), 11 Jur (N 9)9, Belts v De Vitre (I80>s 3 Ch App 429, 441 , 

Spencer y Ancoats Vale Itubber Co (1*888), 6 R P C 46, C A , Welshach 
Incandescent Oas Light Co v Daylight IncandesceiU Mantle Co (1899), 16 
RPC 344, Welsbaeh Incandescent Oas Light (Jo v New Imandcstent 
{Sunlight Patent) Gas Lighting Co (1900), 17 R P C 247 , [1900J 1 (9i 
843 , A 0 y Beimondsey Vestry (1883), 23 Ch D 60, V A 

(h) Caldwell v Vamhssengen (18'>l)» ® Hare, 415, Vavasseury Krupp 
(1878), 9 Ch D 361, C A , Tom Tyre Ltd v Palmer Tyre, Lid (1905), 
22 R P C 369 

(t) Moser v Marsden (1892), 9 R P C 214 11892] 1 Ch 847, C A 

(k) Penn v Bibhy, Penn v Jack, Penn v Femie (1866), L R 3 Eq 
308 , United Telephone Co v Walker and Oliver (1886), 4 R P 13 63, 67 , 
66 L T 508 , Proctor v Bennis (1887), 4 R P C 333, C A , 36 Ch D 
740 

(l) Washburn and Moen Manufacturing Co v Cunard Steamship Co 

(1889), OR P C 398,403 Plaintiffs desirous of obtaining an injunction 
against a person who, having made a contract of indemnity with the 
defendants, has been made a third party, should amend by joining 
him as a defendant (Edison and Swan Electric Light Oo v Holland (1889), 
6 R P C 243, 286, C A ) , . . 

in) But a county court has no junsdiotion where the validity of a 
patient is in Question; see R v Halifax County Court fudge, (1891J 2 
Q B 263, C A , see titles Countt (3ouet«. VoI VIII , p 431 , CoUBTfi, 
Vol IX p 121 • 

(o) See title Practiga and Prockduhb, 


Bnoi* 10 

Xieflalftro* 

oeediixf*. 

Defendanta 


CommcDce- 
nicnt of 
proccodingR. 

Court# 

hiiviug 

junwlictinn 

bervicc 



Patents and Intentions. 


Saot 10 
Legal Fro- 
oeedinga 

Indorgemeut 
of ^vrit 


Usual 

pleadings. 


8tat( metit of 
oJaiin 


Paiticulars 
of breathes 


In an action foi infringement the writ is usually indorsed With a 
claim for (1) an injunction restiaining the defendant, his agents and 

servants, from intnnging the plaintiff’s Letters Patent No , 

(2) damages, oi, at the plaintiff’s option, an account of profits; 
(8) delivoiy up oi destruction of all infringing articles within the 
defendant s possession or contiol , (4) costs 

438 After service of the wiit the usual pleadings (p) aie (1) a 
statement of claim, which must be accompanied by particulars of 
bleaches ; (2) a defence, which must be accompanied by particulars 
of objections 

439 In the statement of claim the plaintiff should allege that 
he 18 the grantee or registered legal owner of the letters patent, or, 
if hiB title has devolved upon him by assignment, or by operation of 
law, the facts resulting in such devolution should be clearly stated 
It is not necessary to allege the validity of the patent, or that the 
invention is new (q), or that the original patentee was the true and 
first inventor (/) Noi is it necessary to set out any part of the 
specification If, however, the specification has been amended, this 
should be pleaded, and it should be asserted that the original 
specification was drawn in good faith and with leasouable skill and 
knowledge («) Several patents may be sued on in one action, 
provided that no inconvenience or oppression will arise from the 
jilurality of i88ues(^) The couit may on motion (m) allow the 
patentee on terms (lO to amend his patent by way of disclaimer (u) 

440 Particulars of bleaches are particulars of the time, place, 
and manner in >\liich the plaintiff alleges that his patent has been 
infiinged by the defendant The defendant is entitled to have 
adequate notice of the case to be made against him (a) When 
the defendant is a sellei oi user, and not a manufacturer of the 
infringing articles, gieater particularity maybe required (y) One 
instance at least of each type of infringement complained of must 
be given, and tlie plaintiff must specify which of the claims in his 
specification he alleges have been infringed (a), but he may allege 
that "all the claims have been infringed, the reasonableness or other- 
wise of such an allegation being a matter to be considered in relation 
to the costs of the tiial (6) Leave to amend paiticulais of breaches 

(p) A» to pleading generally, see title Pleading, pp 418 et seq , post 

(q) Amoru v Brown (1869), L R 8 £q 663 

(r) See Ivard Brothers v Hill db Son (1901), 18 R P C 491 

( 0 ) Patents and Designs Act, 1907 (7 £dw 7, o 29), s 23 

(t) Saechartn Corporation v Wild dt Co (1903), 20 R P C 243, 0 A , 

r >3] 1 Ch 410, Saccharin Coiporatum v White db Sons (1903), 20 
P C 464, C A , 88 L T 860 , Saccharin Corporation v Alliance 
Chemical Co (1906), 22 R P C 176, 0 A 

(u) R SC. Ord 634, r 23 

(v) As to terms see Gillette Safety Basor Co v Luna Safety Razor Co , 
llW0]2Ch373 

(«) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 22, p m.anU 
(a?) Needham v Oxley (186^), 1 Hem dc M 248 , Mandleberg v Motley 
(1898), 10 R P C 266, Batleyv Kynoek (No 2) (1874), D R 19 Eq 229, 
981 V Benser and Ouignaid v Bardie (1894), 11 R P C 421 , see also 
& C., Ord 63 a, it 13, 16, 19. 20, 21 
*(y) MamdUberg v MorUy (1698}^ 10 R P C 266 
(a) R. S C , Ord 63a, r 10 

(d) Bofikm di Co. V ftaU (1887), 4 R P. € 208, 200. 
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may be given by the court (c) Further paiticulars may be ordm«d 
and may be postponed till after disooveiy has been obtained (d). If 
the validity of the patent has been in question in a previous action, 
and a certificate of validity has been obtained, the certificate should 
be pleaded (e) 

441 It 18 necessary for the defendant in his defence to state all 
the grounds on which he intends to lely The defences open to a 
defendant are as follows — 

He may (1) deny the plaintiffs title to the patent in suit, 
(2) deny that he has infringed as alleged or at all , (B) plead leave 
and licence , (4) allege that the letters patent aie invalid (/) , (5) alle^rc^ 
lhat the patented article is pioduced exclusively, oi mainly, outside 
the United Kingdom (f/), (6) allege facts justifying revocation of 
the patent on the ground that the loasouable leqniiemonts ot the 
public with respect to the invention have not been satisfied (//) ; 
{7) allege a contract embodying prohibited terms or conditions (0 , 
(8) allege that at the time of the infringement he was not awaie, 
nor had he leasonable means of making himself awaie, of the 
existence of the patent, but this plea is available only as a defence 
to a claim foi damages, not to a claim for an injunction ( ;) 

442 In an action for infringement, a defendant who by his 
defence attacks the validity of the patent m suit, must, with his 
defence, deliver particulars of the objections to validity upon which 
he intends to rely at the trial (k) Leave to amend paiticulais of 
objections may be obtained from the court upon such terms as to 
the court shall seem just (Z) , but no objection to validity can be taken 
at the trial, unless the objection has been pleaded (i/?) Where theie 
are two or more defendants representing the same interest it is not 
necessary for eveiy defendant to deliver paiticulars of objections (a) 

(r) R S C, Ord 53 a, i 19, see also tS/u ?0 Maohinety Co y Cutlan 
(1895), 12 R P C 342 

(d) EusseUy Hatfield 2 R P C 144 

(e) See pp 224 ei seq , j)Obt 

In the case of this plea, particular-^ of objo t*oni^ must be dehvcud , 
gee the text, tnfta 

(g) Patents and Designs Act, 1907 (7 Rdw 7, c 29), s 25 (2) / He 
HatscheVa Patent (1909), 20 R P C 228 

(h) Patents and Designs Act, 1907 (7 Edw 7, c 29), ss 4, 25 (2) 

(t) See Patents and Designs Act, 1907 (7 Edw 7, < 29), s 38, and see 
p 193. anU , 

h) Patents and Designs Act, 1907 (7 Fdw 7, c 29), s 33 

Uc) R S C , Ord 63 a, it 14, 15, 17. 18, 19, 20, 21, 22 , JiriiuK Foreign 
and Colonial Automatic Light Controlling Go, Ltd v Metropolitan Can 
Meters, Ltd , [1912] 2 Ch 82, 8e<* Colman v Cook d Co (1912), 29 R P C 
175, 0 A , and see note {b), p 206, finte 

({) R S G, Ord 62 a, r 19 As to the tenns on which leave h as a 
rule granted, seeOUoY Sterne (1885), 2 li P G 139 , Parker v Matqnen's 
FilVre Bapxde Co (1888), 6 R P G 207 Badische Amlin und Soda Ffdjrih 

V La SoctM Chimtgue dea Umnes du Hhdno (1897), 14 R P C 875, 881 , 
Edison Telephone v Jndia Rubber Co (1881), 17 Cli D 137 , lilakey d Co 

V Laiham d Co (1888), OR P C 29, 30 , but the judge has an absolute 
discretion (P««caK V Toope (1890), 7 R P C 120, \V volley \ hro(id{lH{}2), 
9 K P C 429 , Wilson and Wilson Brothers Bohbvn Co v Wilson d Co 
(1899), 16 R P C 315, O A ) 

(w) Re Andrews' Patent, Alsop Flour Process, Ltd v Flour Oxulisvng 
Co. Lid (1908), 26 R P* C 477, H L , British VniUd Shoe Maahimry 
Oo V Fussett d Sons (1908), 26 RPC 631, 669, 0. A { and see R S. C | 
Ord 63a, r 21 « « ^ ^ 

(n) Smi4h y Cropper (1885), 10 App Cas 249 
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The validity of a patent may be attacked on any ol the following 
grounds — (1 j That the patentee was not the true and first inventor 
(the defendant who pleads this should give the name of the person 
he alleges is the true and first inventor) , (2) that the alleged inven- 
tion IB not new , (3) that the alleged invention is not proper subject- 
matter for letters patent , (4) that the alleged invention is not 
useful, which, as has been seen, is a compendious and inaccurate 
method of pleading want of subject-matter and insufficiency (o) , 
(5) that the alleged invention is not sufficiently ascei tamed or 
described in the specification , (6) that there is dibconformity 
between the provisional and complete specifications , (7) that the 
alleged invention has been the subject of a prior grant of letters 
patent 

443 The plea of want of novelty may be set up on account of 
either prior publication in some book, specification or othei document, 
or of prior public user of the invention Sufficient particulars mubt 
be given of the book or specification to enable the plaintiff to identify 
it The pages of the hooks should be given, and when the specifica- 
tions cited are of a bulky and complex nature the parts relied on 
should be specified, but a defendant may lely on the whole of the 
book or specification (p) In the case of prior public user (q) the 
defendant must give the most minute particulais, and also, where 
possible, obtain for the plaintiff inspection of the article so used (?) 

The plea of want of biihject-matter raises the point as to whether 
the invention is a new manufacture within the inennmg of the 
Statute of Monopolies (s) It also raises the point whethei,inMew 
of the common general knowledge of the public at the date of the 
patent, any exercise of the inventive faculty was required on the jiart 
of the patentee to produce the alleged invention {t) In pleading 
common public knowledge, no individual instances need be given , 
specifications may not, however, be used as evidence of general 
know'ledge, unless they have been specifically mentioned, either 
undoi the plea of want of novelty or the plea of common know- 
ledge (u) Specifications may be shown to be part of the common 
public Knowledge, but they are not necessarily a part of such 
know ledge (a) 

(0) See I) 151, ante 

(p) HoUidayy IleppcnstaU {ISSd), 6 R P C 320, C A , 41 Ch D 109 
Heathfieldv Oreenway (1893), HR P C 17, Siemms v Karo, Barnett & 
Go (1891), 8 R P C 376, Sidebottoin v Ftelden {ISOl), 8 R P C 
266, 270, Neftlefoldsv Eet/nolde { 1891 ), 8 R P C 410, C A , Edison- Bell 
Oonsolidafed Phonograph Co v Columbia Phonograph Co (1900), 18 
R P 0 4 

(q) CroUhkvaiie Fire lUn Synditaie v Senior (1909), 26 R P C 260, 
[1909] ^ Oh 801, M%neralH Sepaiatimi, Ltd v Ore Concentiatwn Co 
(1906). Lid (1909), 26 RPC 413, [1909] 1 Cb 744, C A , Be Brown's 
Patent (1006), 23 R P C 790, C' A , Carnegie Steel Co v BeU Brothers 
(1907). 24 R P C 82, C V 

(r) R 8 C . Ord 53a, r 18 

(«) 21 Jao 1 , c 3, ri 6 hco p 128, ante 

(1) Be Muller's J'aUut (1907), 24 R P (; 465. 479, and see 

pp 146 et seq , ante 

(u) Solvo Laundry Supply Co v Matkie (1893), 10 R P C 68 , 
Automatic Weighiuq Marine to v Knxgkt (1889), 6 R P C 297, 302, 

C A ; English and Amerscan Machinery Co v Unton Boot and Shoe 
Machine Co (1894), 11 R P 0 367, C A 
(a) Solve A^undry Supply Co v Mackie^ supra. 
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44 « An assignor of a patent \iIio m afteiwaicls sued for 
infringing the patent he assigned is estopped by Ins deed from 
attacking the validity of the patent (/>), and a paitnei who has 
assigned the v, hole of his interests in a patent by a deed of dissolution 
of partnership is estopped fioin attacking \alidity in an action 
for infringement brought against him by hia former paitner(f) 

A licensee may be estopped fiom attacking the \alidit> of the 
patent the subject of his licence (//) 

A defendant who has had judgment given agaiubt him in afoimer 
action cannot attack the validit\ of tlie same patent in a siibbequent 
action (e), even though he desiies to do so on new gioimds(/) 
Where, howevei, the defendant in the laloi action is difleient 
fi om the defendant in the foi mer he may attack validity (q) 

A plaintiff whose patent has been held to be iinalid is estopped 
from lecoveiiiig against the same defendant in a siibsoqiieiit adiou, 
unless the invalidity has been lemoved by amend meufc of the 
ppecihcation (h) 

Estoppel by deed or by recoid must be specially pleaded (?) 

445 A defendant in an action foi infringement of a patent, if 
entitled to piesent a petition to the couit foi the i evocation of the 
patent, may, witliout piosenling such petition, applv bj way of 
counterclaim foi the i evocation of the patent (A) 

(iv ) hderUKutojy l*r(H.etthnqn 

446 To obtain an inteilocutoiv injunction tlie usual coinse is to 
pioceed by w^ay of motion in the Chanceiy Division The plaintiff 
must establish a pnmd faar case of the validity of his patent, and 
of infiingeinent, and he must not have been guilty of la(lies(/) 

In establishing a piimd Jam' case of validity, tlieie is a strong 
piesumption m favoui of validity if the patent has been w^oiked 
and enjo>ed undisfcuibed for a nuinbei of \eaiH(m) This require- 
ment as to validity is satisfied if the plamlifl is able to show that 
in a pievious action the patent had been upheld , and, if the (l(3fendant 


(b) ChamherHY OriWdcy (18C4), 33 Beav 374, Bo many Taylor {ISQ4), 
2 Ad & El 278 , Bowman v Jiostron (1835), 2 Ad & EJ 295 Walton x 
Lavnter (I860), 8 0 B (n s ) 162, and see title Esioppel, Vol XIII , 
pp 365 ei seq , 413 

(c) CJuimbers v Crxclileyj supra, Oonvtlle x Hay (1903), 21 K I* O 
49, see also Axmann v Lund (1874), L E ' 18 Eq 330 

(d) See p 194, ante 

le) Thomson v Moore (1889), 6 E P 0 426, C A , (1800), 7 H P 0 
325, H L , 23 L R Tr 509, 026 , Brown and Brown Bx others d? Co v 
Uasiie dt Co (1906), 23 II P C 361, H L 

(/) Shoe Machinery Co x Cuflan (No 2) (1896), 13 R P C, 141, 145 

(a) Oito X Steel (1886), 3 R P C 109, 0 A 

ih) Hoirocks X A7u66«(1895). 12 R P C 540 , Be Deeley^s Patent 
11 R P C 72 

(i) Magraih x Hardy (1838), 4 Bing (N c ) 782 , Bowman v Bostron 
(1836), 2 Ad &;E1 295 

(k) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 32 For (ondi* 
tions governing the nght to present a petition for revocation, see j)i> 206 
et seq , ante 

(l) See title Injdkction, Vol XVII , p 258 , ^ ^ . 

(m) Dudgeon v Thomson (1877), 30 h T 244, Oxford and Oambrtdqe 

Vnwerstltes v Btehardson (1902), 6 Vee 689, Btekford v Skewes {IS31), 
I Web Pat Caa 211, Wheatstone v (1801), (Jriflln, Patent CMea, 

1884—6, 247» 
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arlmits vahditj Oo or is estopped from denying validity (o), the 
court deems this feufficient to warrant the grant of an injunction. 

Unless some verv stiong evidence of validity in support of the 
motion is piesented, the court seldom grants an interlocutory 
injunction in ii spect of an alleged irifungement of a new patent (/)). 

A jnnnd Jane case must also be made out in respect of infrmge- 
mf3nt(a), one clear case, however, of infringement will suffice (fc) 
The court may grant the injunction although the defendant 
olleiB to keep an account (r) It is, however, a veiy common 
practice for the couit to order the motion to stand until the tiial of 
the action on the defendant undertaking to keep an account 

The court will consider the piobability of giave injury to one 
Bide or the other aiising from the grant, or of the refusal to grant, 
the injunction sought When an injunction is granted, the plaintiff 
18 required to undertake to pay any damage resulting fiom the 
injunction should he subsequently piove to be wrong (rf) 

Delay in seeking an inieiim injunction, unless it can be satis- 
factorily explained (^’), usually prevents the injunction being granted 
An expat to injunction may be obtained aftei issue of writ, provided 
the plaintiff can show that he would suffer great injury by delay (/'). 

447 The evidence on the application foi the injunction is given 
upon affidavit The affidavit must state who is the patentee, and 
also that the invention is useful and novel, that a sufficient 
specification has been filed, and it should also clearly state wherein 
the alleged infi ingeraent consists An affidavit made on “ information 
and belief '' should show the source from whence the information 
has been obtained {q) 

448 The rules relating to the administiation of interrogatories 
and the disco\eiy of documents which apply in ordinary actions 
apply equally to patent cases (//) 

Documents dealing with alleged prior users have been held to 
be puvileged(t) Communications between a patentee and his 
patent agent made at the time of the preparation of the specifica- 
tion aie not piivileged (;) The fact that discovery might lead 
to the disclosure of trade secrets does not deter the court from 

(n) Diroke v Mellor (1845), 26 London Journal, 268 

(o) Clatke V Fergtiseon (1859), 1 Giff 184 soe p 219, ante 

Ip) Caldwell V VanvUseengen (1851), 9 Hare, 415, Inater v Norton 
Biotheia ds Go (1884), 1 H P C 114 , British Tanning Co v Oroth (1889), 
7 H P C 1 

(a) Briggs db Co y Lardeiir ( 1 884), 1 R P 0 126, Anderson y Patent 
OxoniteCo (1880), 3 R P C 279 

(5) United Telephone Co v Sharpies (1885), 29 Ch D 164 

(c) Pltmpion v Spiller (1870), 4 Ch D 286, C A 

(d) MuntOY (1842), 2 Web Pat Cas 88,91, United Telephone 

Co Y Tasker (1888), 6 R P C 628, C A , title Injukction, Vol XVII , 
p 222 

Telephone Co v Equitable Telephone Assoeuftion (1888), 5 
if) See title Injunction, Vol XVII , p 274 

(y) Haeoha/nn Corporation y, Chemieal and Drugs Co (1898), 16 R P C 
53, C A 

{h) See title Discovert, Inspection, and Interrogatokies, Vol XI , 
pp 35 ei . 

(t) Camej^ Steel Co v Bett Broikere (1907), 24 R* P C 82, C A 
(;) Mosefiif V Vitiorta Eubher Co (1886), 3 R P C 351, 55 L T. 4S2« 
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ordering it, if it is neoessaiy m the inteiests of justice; but the n* 

court does what it can to protect the paity compelled to disclose Legildfire« 
hiB secrets (h) cse^igfc, 

Interroga tones tending to establish the fact of infiuigement are 
allowable (1) 

449 . The gi anting of an older for inspection is in the disci otion inapecUon, 
of the court (n), and the court lequirea that a pnmd fane case of 
infringement shall first be made out (o) Sometimes the inspection 
IS limited to scientific witnesses, who are required to refrain fiom 
disclosing any secrets which do not affect the question of infiinge- 
raent(;?) A plaintiff may be allowed to take samples for analysis 
from the defendant’s goods m older to test identity of composition 
of such goods and the patentee’s goods (</) Mutual inspection by 
the parties may be oideied (?) 

( V ) Hearing and Ei tdrm e 

460 Infringement actions are tiied without a jury, unless (ho Proceodinga 
court otheiwifae diiect8(h) If the action is cominencotl in the 
Chaiiceiy Division, a jury cannot be obtained (0 

The court may, and on tlie lequost of eithei party must, call in 
the aid of an assessoi specially qualified and try the case wholly oi 
partially with hia assistance (it) The court may also refer the 
matter to a referee, for the piupose of having expeiimentsporfoimed 
toi the benefit of the court (a) 

When a plaintiff is bunging a number of actions on the same 
patent against a number of defendants, the several actions may he 
consolidated, on the application of the defendants, so as to enable 


{k) Eenard v Levinatetn (1864), 10 L T 94 

(1) BovxUv (1866), L R 2 Eq 469, Swiiihome v (1863), 

16 Beav 416, and see title Discovehy, iNSPnoriON, and iNTtRROOA- 
TORliiS, Vol XI , p 94, note (a) 

(n) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 34 , and R S C , 
Ord 63a, r 18, McDoiigall Bro hern v Partington (2) (1890), 7 R P C 
351, 357 , see title Discovlry, Inspuciion, and Inti- RR ooATouits, 
Vol XI, pp 67 et 8fq An application for inspc<*<on may be made nn 
motion to the court, or by summons, and f*upp( itod by evidence 'oii 
affidavit 

(o) Bovill V Moore (1815), 2 Cooi? temp Cott 56, Bailey v Kynoik 

(1874), L R 19 Lq 90 ( heetham v Oldham (1888)^ 5 R P C 617 

ip) Flower v Lloyd, [1876J W N 169 , Swan v Edhn Sinclair Tyre Co 
(1903), 20 R P C 435 

iq) Patent Type Founding Co v ITafiar (1860), 8 W R 353 

{i) Davenport v Jepson (1862), 1 New Rep 307 , Qerm Milling Co v. 
Robinson (1885), 3 R P C 11 

(«) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 31(1) 

(i) Warner T Murdoch, Murdoch v Warner (1877), 4 Ch D 750, C A 
An infringement action m the King’s Bench Division is not usually tried 
with a jury, unless there is an allegation of fraud (Lucas {Joseph), Lid v 
MiUer d! Co , Ltd (1900), 17 R P C 165, C A ) or a libel is involved 
Appleby* s (Alfred) Twm Boiler Cham, Ltd v Eadie (Albert) Cham, Ltd 
(1809), 16 R P C 318) 

(u) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 31 (1) , Haitersley 
dt Sonar Hodgson (1903), 20 R P C 691 , (1004), 21 R P C 517, C A , 
(1906), 22 R P C 229. C A 

(a) Judicature Act, 1873 (36 & 87 Viet o 66), s 66 , Badische Anilm 
und Soda Fabrik v Levmsiem (1883), 24 Ch D. 166, Edison and Swan 
Ehctnc Inght Go r Holland (1888), 5 R P C 469, Moore r Bennel$ 
(1884), 1 R P, C d29 , North British Rubber Co. r MaeMniosh 4f Os, 
(1894), 11 R P C 477 
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issues common to all the actions (for example, validity) to be tried 
in one action (/<) 

451 The evidence must be given orally upon oath or affirma- 
tion (c) A patentee who has assigned the whole of his interest is 
a competent witness for the assignee (tZ) A licensee is also a 
competent witness 

fn actions foi the infringement of patents the evidence of expert 
witnesses is usucilly very important (c) Expert evidence is admis- 
sible to explain in what ways an invention has been used by au 
alleged infiingei, to explain such differences as exist between an 
invention and the alleged infringement, or to explain technical 
teims and what are or are not mechanical equivalents, and to 
describe how machines work, at the same time pointing out 
what 18 new and old in the patentee’s specification Evidence 
may also ho givetr as to wheihei the featuies claimed by the 
patentee as liis invention aie to be found in the defendant’s 
machines (/) An expeit may he asked what difficulties, if any, a 
patentee has solved , hut he may not say whether theie is subject- 
inatfcei ” in an alleged invention, not give his opinion on whether 
theie is infiingement, for these aie matteis for the couit and 3111 y 
lespectivelj 

A plaintiff must prove his pitent and Ins specification unless 
these aie admitted (r;), and must pro\o the fait of infringement by 
show^mg that the defendant lias made, sold, 01 used the raanufaciiue, 
ai tides, or piocess, as the case may be 

452 When want of novelty has been pleaded, the plaintiff must 
give pnmd jane evidence that his invention is new (h) , and, aftei 
such evidence has been given, the bmden of proof that the inven- 
tion IS not novel by leason of prior publication 01 inior usei is on 
the defendant 

On the issue of subject-mattci , the plaintiff must put his specifi- 
cation in ovidence, that the 3udge may see its teims and detennine 
tliG ambit of its claims AVheii the specification has aheady been 
const lucd by a couit, the cousliuction put upon it is adopted by 
anothei couit of equal authority, provided the coiisti action is not 
dependent on matteis external to the specification itself, or, if 
there aie such external facts, provided that they aie not mateiially 
diffeient fiom tliose befoie the previous court {i) 

Models max be put in by wav of evidence in the same way as, and 
under the conditions which legulate the admission of, documents (j). 

(l>) R S C , Old 49, r 8 , Amo9 v Chadwick, Kobtnson v Chadwick, 
Smith V C/wtduJicA, (1876), 4 Ch D 869 , Edison BeU Phonog)aph Corpora- 
tion V Smith (1894), 11 R P O 148, 389, C A , and see Yearly Practice 
of tlie Supreme Court, 1912, pp 698, 699 

(0) See title Eviiienor, Vol XIII , pp 690 et sea 
(d) Bloram v Elses (1825), 1 0 & P 558, 563 

(tf) On the functions ot an expert witness, see Brooks v isteele and 
Cumo (1896), 14 R P C 46, per Lindlet, L J , at p 73, and see title 
EVIDJ.NCP, Vol XIII , pp 437, note (it), 480—482 
(f) See4 V IJiqgins (1860), 8 H L Cas 660 
iq) Patents and Designs Act, 1907 (7 Edw 7, c 20), ss 14 (1), 79 
(a) Turner \ (1787), 1 Web Pat Cas 77, 81 

(1) Naitondl Opgltti Glazed Brush and Tile Co v Gra^ Hotel, Birmingham 
(ICOl), I8E PX 249, Hhrlushv IW« (1888), 6 R *l» C 437. 449.0 A, 

(;) Ad to documentary evidence generally, see title Evidence, Vol XIII, 
pp blOet^eq 
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453 In default of appearance by a defendant, the plaintiff mtty 3aoT. 10. 
on motion obtain judgment, upon formally proving his title and the liSCSlfTa* 
fact of infringement (A) " cwt^DfX), 

(vi ) Itdt^ Dufault of 

(a) Damages or Account of Drojits appearanoo. 


454 A plaintiff who succeeds in upholding the validity of his i>»niaf^e8or 
patent, and who proves infiingemont, maybe entitled, at his option, 

either to an account of prolits oi to damages, but ho is not 
entitled to both against the same defendant (/) By taking an 
account of profits he condones the infringement A plaintiff 
may, however, ha\e an account of piotits against one defendant and 
damages against another defendant in the same action (n) 

The measure of damages is the loss actually siiffeied by the Measure of 
plaintiff, and not the piofit made by the infnngei The loss must 
be the natuial and diiect consequence of the defendant’s act8(o) 

In calculating the damages, the loss of piofit owing to competition 
inn j be considered ( p), and in computing the damages due to competi- 
tion, the plaintiffs establishment cliaiges may be taken intoconsuleia- 
tion((]f) Sometimes the amount may be fixed by considering what 
the defendant would have had to pay m royalties on his sales (i) 

455 Innocent infiingeis of patents granted aftei the Ist Januaiy, Udiof from 
can now obtain relief fiom damages («) TTie hmden of pro\ing dfiinRp:eH 

innocence is on the infnngei, as ho is pnmdfaac haldefoi damages 

466 In an iiicjuiiy as to damages, a defendant must give full inqnnvRs to 
mfoimation legaiding the numbei of infiinging articles lie has 
sold, and the names and addresses of puichasers (/) 

On electing to have an account of profits, a jilaintiff may loijiuK) 
the defendant to file a complete aflidavit showing how many 
infringing articles he has made oi 8old(ii) The defendant ma'' 

(k) Pneumatic Tyre Co v Chisholm db Co (18^6), 13 U P C 488, 

Edison United Phonograph Co v Young 11 K P 489, »c*o lillo 

Judgments and Orders, Vol XVIIl , pp 185 et hcg 
{1) Neihony Betts [ISll), h It 5 II L 1,22, Be Vitre y (1873), 

L R 6 II L 319 

(w) Neilson v Bells, supia 

(») Booth y Tootal, Broadhnrst Lee Co (1894), HR P V 175, J*tnn 
V Bibby, Penn v Jack, Penn v Femie (1866), L U 3 Eq 308 

(o) United Horse Shoe and Natl Co v Stewart Co (1888), 5 R P C 
260, 268, H App Cas 401 , and hoo Meters^ Ltd v MeUopobtan Gas 
Meters, Lid (1911), 28 R P C 157,0 A , KM L T 113, ( It mt ui Talbot, 

Ltd V IfiZ^en (1909), 26 R P C 467, and sec, generally title Damages 
V ol X , pp et seq 

(p) Biitish United Shoe Mathinety Co, Ltd v Fushtll <!b Sons, LUl 
(1910), 27 R P 0 205 

(g) Leeds Forge Co v Devghton's Patent Flue Co (1907), 25 R P C 209 

(r) English and American Machinery Co v Union Boot and Shoe Machine 
Co (1895), 13 R P C 64 , British Motor SyndicMte y Taylor (John) ds Sons 
(1900), 17 R P O 723, C A , American Braided IVtre Co v Thomson 
d Co (1890), 7 R P C 152 

(s) Patents and Designs Act, 1907 (7 Edw 7, c 29), h 33 

{!) American Braided Wire Go v Thompson d (Jo (1888), 5 R P 
37 5 , Saccharin Corporation y Chemicals and Druas Co (1900), 17 it i' 0 
612, C A A statement of any offer made by tno defendant to ague i 
certaui sum as damages and refused by the plaintiff may bt oidixcd to be 
inserted m the ordeiL directing the luquiiy (British Vacuum Co , Lid y 
Fhdon Hotels Co , Lid (1908), 25 RPC 617, 680) 

(tt) Murray y Clayton (1372), L R. 15 £q 115, Saccharin Corporation 
y Chemicals and Lhrugs Co , ifwpra 
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also be interrogated, and compelled to produce his books (a)L The 
amount due on an account of profits is a debt provable m the 
bankruptcy of the defendant (b) 

(b) Injunction 

457 On the principle that a person who has already infringed 
a patent will be likely, unless restrained, to continue to infringe, a 
successful plaintiff in an action for infringement may obtain an 
injunction against the defendant (c) Actual infringement is not 
necessary , a thieat to infringe, or an obvious deliberate intention 
to infringe, by a defendant entitles a plaintiff to an injunction (d) 
Where there are many inf lingers of the same patent a patentee 
should not commence a large number of actions and apply for 
injunctions in each case , he should take proceedings against one, 
and inform the others what he is doing (e) 

A person who commits a breach of an injunction or who knowingly 
aids and abets another in doing so is guilty of contempt of court ( / ) 

(c) iJelnery uj) or Deatriution of Jnfiinfjing ArUclea 

458 A successful plaintiff may obtain an ordei of the court for 
delivery up or destiuction of all infiingmg articles within his control 
or possession ( 7 ), unless such an order would be unreasonable (fc). 

(d) CeiUfitale of Valuhty 

469 In an action for infringement in which the validity of a 
patent has been uphold, the court may certify that the validity of 
tlie patent came in question (t) The ceitificate should be applied 
for by the plaintiff at the close of the trial For the prevention of 
collusion between parties, and for the protection of the public, the 
judge IS bound not to grant a certificate, unless validity has in fact 
been proved to his satisfaction (L) When the defendant does not 

(а) Saxhy v Eaaterbrook (1872), L R 7 Excli 207 

(б) Watson v Holiday (1882), 20 Ch D 780 

(c) See, generally title Injunction, Vol XVII , pp 206 seq 

(d) Frearson v Loe (1878), 9 Ch D 48, 65, Dowling y Bxllmgton 
(1890) 7 R P C 191, C A , Shoe Machinery Co v Guilan (1895), 12 
R • P C 342 , British United Shoe Machinery Co v Collier {Simon), 
Ltd (1909), 26 R P C 21. 534, C A , (1910), 27 R P C 567, H L , 
Adair v Young (1879), 12 Ch D 13, C A 

(fll Bovill Y Crate (1865), L R 1 Eq 388 An interim injunction is 
rarely granted in oases where the patent has not been established {Trautner 
V (1911), 29 R P C 60) 

(/) DickY J7a«lam (1891), 8 R P C 196, Incandescent Oas Light Co v 
Since (1900), 17 R P C 173, C A , and see titles Contempt of Court, 
Attachment and Committal, Vol VII , pp 306 et seq , Injunction, 
Vol XVII , pp 291 et sea 

{g) riimvtonY Malcomson 3 Ch D 531, Vavasseur v Krupp 

(18id),^9Cn D 351, 360 The alternative order should be asked for at 
the trial , the option cannot be exercised on a subsequent motion to vary 
the minutes of the order {British Westinghouse Eleetnc and Mamufadwnng 
Co. Ltd V Electrical Co , Ltd (1911), 28 R P C 517,532, 55SoLJo 689) 

(i) SiddeU V Vickers, Sons & Co (1887), 5 R P C 81, 101 , AutomaJtxc 
Weighing Machvne Co v Fcorty (1893), 10 R P C 442, Untied Telephone 
Co V, London and Globe Telephone and Maintenance Co (1884), 26 Ch D 766 

( 1 ) Patents and Designs Act, 1907 (7 £dw 7, c 29), s 35 A second 
oeitificate may be gi anted where further grounds of objection are raised 
in a Bubseq^Dent action against a patent the vabdity of which has been 
^certified {Elont Otudising Co , Lid r Hutchinson (1909), 26 R P. C 597) 

{k) Stocker V. Modgers (184^,1 Car & Kir 99 , Peroni v Hudson (1884), 
m P 261 , QalU O^HeiU and JPrown (1909), 27 R P C 18 
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.ippear, oi when an action ib settled dunng the piogiess of the trial, 
fane evidence of valuiitv ma> he given, and if the judge is 
->atibfied a ceitificate is usually granted (/) No appeal lies fiom 
ihe decision of a judge on the question of tho giant of oi the lefusal 
to grant a ceitihcate {ni) 

When a ceitifacate of validity has been obtained, no further 
(Oitifiiate need be sought in any sulisequent action on the same 
patent («), unless the patent lias been amended since the giant of 
the certihcate(o) 

460 The effect of obtaining a ceitificato is that, lu an> subse- 
(juent action foi infiingeniout of the patent, the plainiilf, if suc- 
( ossful, may, unless the c oiirt otherwise duects, obtain his full costs as 
between solicitoi and client (p) It is for thc3 defendant to show that 
he should not pay solicitoi and client costs undei tins piovi8Km(r/) 

(e) Ret/o<ulton 

461 When a defendant, who has counterclaimed foi i evocation, 
piovGS successful in an action against him foi infi ingement, ihe 
court ma} levoko the patent Wlieie. liowevoi, the court holds 
the patent invalid on some giound tlirt admis of leiuoval by 
iinoiidnicnt ot tlie spocitication, the couit ma\, instead of revoking 
the patent, oicUu the ainendinent iequiied(«) 

(vil ) 

462 The costs of an action for inlungemoiit are in the discretion 
of the judge befoie whom the action is tiled (0 It is imiiortant 
at the conclusion of the tiial to ask foi a ceitificate that tho pai- 
ticulais of bleaches, or tho p iiticulais of olqections, as the case 
may be, weie reasonable and proper, as no ci>^ts are allowed on 
ia\ation in lespect of any paiticulars not so cei titled (i/) Tho costs 
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(l) Uaydock V Jimdhury (lS86), 4 K P T 71, (Jhadburn'a {Ship) Tele* 

ipaph Go V J{obinf>on (1005) 2i K P C 4(>8 Kdisoii United Phono* 
qraph Co v yoan^(1804), 11 R P (’ 489, Ihoohn i& Co v 7vf/rr ( 190 1), 
20 R P C 300, Consol ifhiled Pnnimatu Tool Vo v Cbm (bill it C'o 
(1905), 22 R P r 367 , al8o Delta Metal Vo v M<ntm Nordi nfi It Can't 
and Ammunition (Jo (1891), 8 R P V 248 Vlamfh^* ' v /♦os/f'r (190 J), 21 
R P (' 17, Moirih and Basteit v Younq (189 » 12 R 1* (' 

H L , Feiguhon Supei heaters , Lid v Af>Lern Coal and Iron Co , Ltd 
(1012), 29 R P C 431 

(m) Haslam Co v //«//(1888), 5 R P V 144 C A 

(n) Edison and Swan hhetnc Tight Go v JJolland (1880), 6 R P C 
2i3, C A 

(o) Brooks db Go \ Jicndall, Undtiwood db Co (1906), 24 R P C 17 

(p) Patents and Designs Act, 1007 (7 Edw 7, c 29), s 35, and sco the 
text, infra 

iq) Automatic Weighing Machine Co v National Eshihitions Associalion 
(1891), 8 R P C 345, United telephone v Paterson (1880), 0 R P (3 
142, see also Sat charm Corporation v Dawson (1902), 19 R P C 165, 
173 , Proctor v Sutton Ixidge Ch'^mical Co (1888), 5 R P C 184 

(r) Patents and Designs Act, 1907 (7 Fdw 7, c 29), s 32, and see 
p 219, ante For coiidjiions under wlinh loocation may be obtained, 
see pp 206 et seq , ante 

(^) See aho pp 172, note (q), 208, ante. Patents and Designs Act, 
1907 (9 Edw 7. c 29), s 22 

(t) R S C, Ord 65, r 1, and see titles PRACncE and Procj dueb. 

Solicitors _ 

(u) R S C , Ord 53 a, r 22 see also Rowchffe v Moms (1886), 3 R P C. 
145, Duckett & Son v Sankey <& Son (1899), 16 R P V 357, British, 
Foreign a/nd Colonial Automatic Light ControUinq Go , Ltd v Meiropohtan 
Qas Meters, Lid (1912), 29 R P 0 303, [1912j2Ch 82 As to taxation 
of costs generally, see title Solicitors 

H L — XXII ’ » . , ^ 
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of Witnesses attending in respect of any alleged bieach are not 
allowed, unlof^s the particulais of such breacli are certified (a). 

A plaintiff who succeeds in an action in w’hich he has been able to 
plead the possession of a ceitilicate that the validity of the jiateiit 
in suit had lieen called m question in a previous action for infringe 
nunt, IS entitled to have his full costs as between solicitor and 
client, unless the couii oiheiwise diiects(/>) A plaintiff whose 
conduct 18 oppu ^sjve may bo deprived of his costs even though lu 
is successful in tne action(c) A plaintiff may discontinue after the 
defence has been delivcied by leave of the court, upon such terms 
as to costs as the com t may diiect (d) 

Wlieie one jiarty is successful on some issues and the othf) 
paity IS siiccesstul on otheis, the costs should be appoitioned (e) 
Piovided the i-sues have been kept quite distinct, the costs arv 
appoitioned wbne one paitv has succeeded on the issue ot 
invalidity and failed on the issue of infiingoment ( / ) 

The diiectoisof a limited couipanj whose servants ha\e infiinged 
a patent aie peisonally liable for the costs {(f) 

When it is necessaiy to have scientific evidence pioper fees paid 
to expel is w^ho have been called as witnesses will be allowed , but 
the fees of expeiLs who aie not witnesses but merely advise counsel 
aie not allowed, unless a spocial ordci of the couit to that effect is 
obtained (//) Costs on the highm scale aie only allowed in cases 
of gieat difficulty {i) 


(fi) llonibdll V Hloomcr (1854), 10 Exch 638 , Longboltom v 
(1889). 6 R P C 510 

(b) Palcnts and Designs Act, 1907 (7 Edw 7, c 29), s 35 , see p 225, 
ento, fkiid Fhu) Ojuhsivg Co, Ltd v Untchnison {WOO), 2(S U P C 
*>97 This piovision does not apply to coiinterelaims (Butibh Vacuum 
Clennei Co , Lid v Loudon and South psicm Bad Co (1910), 27 R P 
019, 070) 

(e) JSiinn \ fyAlhuquptque (1^06), 24 595, and see v Philips 

d ^ 0 ??, Ltd (1911), 29 R P C 397 , R S (', Old 26 r 1 

{d) W iUojL and Gtbbs" Seutng Machine Co v Janes B}otheiH (1897), 14 
,R P C 523, BiooIh iSs Co v Lycctt (1902), 19 R P 0 160 As to 
( osts in cases where a counteiclann for Ihe r(\ocation ot the patent is not 
jiioceeded with, set Bahtocl and Wiltox, TAd v Waiet I'ube Bode) and 
Engineering Go (J 910), 27 RPC 626 

(e) Badihche And)u und Soda Fabith v Lciinsietn (1885), 29 Ch T) 

306, 418, C A , compare Vidal Byes Syndicate^ Ltd v Levinstein, Ltd 
(1912), 29 R P C 2tv’>, C A , and see Osnim Lamp Woiks, Ltd v "Z” 
Electric Jjamp Manufacturing Co, Ltd (1912), 29 R P 0 401, 420 

I'me and Vaiuthle hleciric Lamp Syndtrote v Bryant Trading Syndtcai* 
(1908), 26 R P (J 461, Crostnwaite Fiie Bar Syndicate, Ltd v Seniot 
(1909), 2b R P C 713, 733 

(f) Phillips y Jvel Cycle Co (1890), 7 R P C 77, 85 , Cassel Oohl 
Einractvng Co v Cyaniae Gold Becoverif Syndicate {IS94), 11 R P C 638, 
(1896), 12 R P C 232, 258, C A , Sunlight Incandescent Gas Light Co \ 
Incandescent Gas Light Co (1897), 14 R P C 757, Dunlop Pneumatic 
Tyrey apskare 2 ubc Co (1900), 17 R P C 433, Knyey Chubb d! Son ^ 
(1887), 4 R P C, 289, 300, Haskell Golf Ball Co v Hutchison (1906), 2) 
RPC 125 

(g) Betts y Be Vitre (1868), 3 Cli App 429, 441 , Spencer y AneoaU 
ValeBubberCo (188S), 6 R P C 46, C A 

(A) Ooneohdated Pneumatic Tool Co v Ingereoll Sergeant DnU Co (1908), 
26 » P C. 5}4 

( 4 ) Qadd and Mason yb^^-Man^ster Corporation (1892), 9 B P C 616, 
C A. Tlured counsel may sometimes be allowed The court will only 
givd^e costs dHsliorthand notes m e^coeptional eircumstances, but it is 
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It 18 not usual foi a stay upon a judgment to be granted ; but 10 

Kometimes when the matter is of gieat nupoitanee to the defendants 
a btay pending appeal is allowed, terms being usually imposed that oeedHttl^ ^ 

I lie defendant shall keep an account and proceed with his appeal " 

^^lthout delay (A) ^ 

Sen Sect 2 — In respect of TIneaia oj Legal J*roL€tdtng» 

463 Wheie any person ( 0 , claiming to be the patentee of an 
m\ention, by circulais (m), iidveitisements, or otheiwise (»/), 
tliieatens ((>) any other peison with legal pioceedings oi liability 
111 respect of any alleged infiingeiiient of the patent, any person 
aggrieved thereby may hung an action against him and may obtain 
an injunction against the continuance of such threat^, and may 


usual for the paitips to agree that the oosU shall ho costs in the cause, oi 
o make some other mutually acceptable ariangemcnts , see Dunlop 
VneumaUe Tyre Co v Wapelune Tube Co (1000), 17 R P 0, 4J3, Biad 
ford Dyers* Asboriolwn v Dury (1001), 19 R V C 126, O^uim Lamp 
W oris, Ltd V “2” Flechic Lamp Manafactiu ing Co, Ltd (1912), 29 
K P C 401, 429, compare Wilson v \\ %Uon Biotlm^ Bobbin Co, Lid 
(1911), 28 K P C 741,744, and see Btduh Westinqhome tlerhu and 
Mnniijfactur%vq Co , Lid v BranUl (1910), 27 R P C 209, 233, C A 

(k) Hodinq d Co V Francr & Co (1885), 3 R P C 3, 7 , Florih BriUsh 
Rubber Co v Mackintosh db Co (1894), 11 11 P 0 477, Vtoclorv Benms 
(1887), 4 R P C 333, 363, C A , Osram Lamp Works, Ltd v *‘2** 
hlectiio Lamp Manufacturmg Co , Lid , supia, at p 430 

{1) A person who nos been lefitraiiied fioni publibliing threats does not 
Vneak the injunction by subsc quenliy bringing an action for infringement 
{Beven v Welshach Incandest evii Gas Light Vo , Ltd (1902), 20 R P 0 69), 
1101 by subsequently issuing threatening circulurs in the (apacal'y of agent 
for a tliird peison (hllam v Maiiyn dc Vo (1898), 10 R P C 28) 

(w) For example of threats by circular, see Cars v Bland Light SqnduMie, 
lid (1910), 28 R P C 33 An interlocutory motion to restrain the issue 
of circulars may be refused or ordered to stand o\er until after (lie trial of 
the action foi infringement (Household v laitbum (1884), 1 K P 109 , 
hametty Ban eiVs Screw Stopper BotlUng Co (1884), 1 K P C 9, Sharp 
^ Brauer (1886), 3 R P f’ 193), or on an uuderfakuig (o prosecute the 
action for infringement with due diligence {Mat he v Soh) Laundtq Supply 
to (1892), 9 R P C 465) For form of ordei stayinp a “threats notioir* 
\s here the defendant offers an undei taking to comm nee an action lor^ 
uifrmgement, see V Taylor, Maddot db Co (1^‘07), 24R P C 347 

(n) The words “ or otherwise ” are not to be confined to threats ejusdent 

gtner%8 with “circulars or ad vei tisements,” but co^<r letters written iii 
mswer to inquiries (Slxnner <t Co v Shew db Co , |1893] 1 Ch 413, C A ) 
or wntten without prejudice (Kurtz v "(1887), 6 R P C 101), oi 

wiitten by a sohcitor (Engels v Hubert Vnchanqeable Fyelci Syndicate, Ltd 
n%2), 19 R P C 201, following Baneti v Day (1890), 7 11 P C 64 , 
Ihifficld and East Hiding Bure Linsetnl Cake Co v Wai&rhoo Mills Cake and 
b mehoustng Co (1886), 31 Ch D 638 , Comhtmd Weighing and AdveHising 
Bo V Automatic Weighing Machine Co (1889), 42 Ch D 666, approved 
m Shnner & Co y Shew dk Co , sv/pra) , but a mere general warning is not 
a threat (Crowiher v Untied Flexible Metallic Tubing Co , Lid (1905), 
22 R P C 649 , and see Challend4sr v Boyle (1887), 36 Ch D 426 C A, 
discussed m Johnson v Edge (1892), 9 R P C 142, <* A ) 

(o) It IB not necessary that the letter should rcfei specifically to any 

patent, ID order to constitute a threat (Douglass v Pmisi h*s Patent Lighting 
Co , [1897] 1 Ch 176) The threat must refer to some actual infnngf iti< at 
on which an action for infringement may be founded ( Willoughby v Taylor 
(1893), 11 R P C 46), or may refer to an intended infringeinf nf d the 
infnngement when earned out would amount to an actual infringement 
(Johnson y Fldge, supra, per Lfsoley, L J , at p 148), but it need b® 
made to the person Jiringing the action to reMram (Johnson y, Edgo^ 
tupia). « 
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Sect 10 recover such damage, if any, as he has sustained thereby, if the 
Legfai Pro- alleged infringement to which the threats related was not in fact an 
ceedings. infringement ol any legal rights of the person making the threats (/)) 
But no action will he if the peiBon((7) making the threats with due 
diligence commences and prosecutes an action for infringement of 
his patent (?) 


(p) Patents aiitl Designs Act, 1907 (7 Ddw 7, o 29), s 36 The section 
confers an entirrjy new light in which malice is not an issue between the 
paities , the plaint itt is leiieved from estabbslimg maheo as ho had to do 
in the old common law action (Ornig v Douding (1908), 25 K P C 259, 
ij A , per Cozi!.NS Hardy, M II , at p 262 , 98 L T 291) Express 
malice must be proved to obtain under the common law an interlocutory 
injunction to restrain threats {Parnell v Dredge (1896), 13 R P C 392, 
following 7/rtZsei/ V Zfi oZAr/ /mod ( 1880), 1 i Ch D 514, Bonnard y Pent^ 
man, [1801] 2 Ch 269, C ±\ ) Tlie plaint ift in an action to restrain threats 
may, if the validity of tlie paUnl is assutcd in the defence, join issue in 
reiily (Doweon, Taijlor d Co v Dtosoyhone Co (1895), 12 R P C 95, 
C A ) 

(q) A person simply entitled to the benefit of an agreement for the 
assignment ot a patent is not wuthin the proviso of the section by reason of 
the lact that the patentee has commenced an action for infimgcinent 
KensingUm and Knightubndgc hlectrxc Lighting Co v Lane Fox Kleclncal 
Co , [1891] 2 t1i 573) 

(r) Patents and Designs Act, 1907 (7 Edw 7, o 29), s 36 Duo diligence 
applies to the word piosecute ** as well as to “commence” (Voelher 
JntandeHient Mantle, Ltd v Wehhach Incandt scent Oas Light Co, Ltd 
(1901), 18 R P C 494), but the date from which an action must be pro. 
(coded with with duo diligence is the date of the threat and not of the act 
done against w Inch the threat is clire( ted {Haskell Oolf Ball Co v Hutchinson 
(1904), 21 RPC 497, following Chnllender v Hoyle (1887), 36 Ch D 
425, (3 A ) To come witliui the proviso it is not necessary that the action 
should bo commenced after the action to restrain threats (Barrett v Dau 
(1890), 7 R P C 51), the action for infimgement may be commenced 
belore the throats are made {Betlmer v Edison Bell Consolidated Phono 
graph Co , Ltd (1899), 16 K P V 336, and see Dunlop Pneumatic Tyre 
Co , Ltd V New Seddon Pneumatic Tyre To , Ltd (1897) 14 R P C 332, 
C A ) An action for infiingeiuent is none the less pioceeded with with due 
diligence because it is subsequently abandoned {Peck v Uinde8,Lid (1898), 
15 K P C 113 , Tender Y Stevenson d Sons (1897), 15 R P C 24 , Collet/ 
V Ha^t (1890), 7 R P 101 , English and Ameiican Machinery Co v 
Gare MaihineCo (1894), HR P C 627). or because it is dismissed by the 
court (Colley v Hart sum a), or because delay is caused by the patentee’s 
endeavour to combine nis action for infringement with the action for 
threats by oounteiclaira {Collei/ v Jlait, supia) an action for infringement 
must be bi ought with refertmeo to infiingemcnts of the same and not of a 
differenct chaiacter {Combined Weighing and Adierlismg Co v AutomatK 
Weighing Machine Co (1889), 42 Ch D 665, 671), but an action for 
infiiugeinent is within the proviso if brought against a person who although 
he has not been threatenett is using the alleged intringcinent (“Z” Eleclrt* 
Lai^ Mnniifadurina Co, Lid v Osram Lamp Works, Lid (1911), 
RPC 479), and although the particulaj*s of bleaches do not specify all 
the articles in connection with which the thicats are made (Lycett Saddle 
Co, Ltd V Bwokh d Co, Lid (1904), 21 R P C 656) An action for 
infringement on an amended specification is in substance an action for 
mfnngGniGut withm the pioviso, although an application to amend the 
specification is pending, and the statement of claim m the infringement 
action asks for leave to pqt the amended specification in evidence (Hall v 
Stepney iSpore Motor }\ heel. Ltd (1910), 27 R P C 233, and see S C. 
[1911] 1 Ch 514) A threat of an action for infringement may be a “ satis 
factor}^ reason'’ within the Patents and Designs Act, 1907 (7 Edw. 7, 

0 29), 8 27 (2), foi letusm^tp revoke a patent (2?c Tni/7or’sP(ijfcnZ, f 1912 1 

1 Ch 635), SCO note (k), p 209, ante As to proceedings for infringe- 
me&V ^ PP 210 ei seq , rinf«. 
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Sect 11 — lute) naUonal and Coloinal Aitanqenietitg. 

464 A person \{ho has applied for piotection foi an invention 
in a foieign State of ^^lllch the (lo\ eminent has made arrange- 
uieiitfa i\ith the Clo^\Il foi mutual piotection of imentions.ia entitled 
to a jiatent foi his in\ention in piionty to other applicauLs(/>) 
llie patent will heai (be snno date as the date of the application 
in the foieigii State (0, it the appluation in this couutiv is made 
within twelve months fiom the lust apidication for protection in 
the foreign State (^), hut the giantee of such a patent ir not 
entitled to recover damages foi infiingements happening piior to 
tlio actual date on whicli his complete specification is accepted in 
this conntiy (c) 

466 The application foi such a patent must bo made in the 
same manner as an oidinaiy application (/ ), but it must he 
accompanied by a complete Kpecification (o) , it must contain a 
Btatutoiy declaiation that foieign application lias been made for 
piotection of tlie invouiion , it must specify all the foieign States 
01 Biitish possessions in which, and the olhcial date oi dates at 
winch, any sucli application has boon made, and it must be 
signed by the peisoii oi persons hy whom such application was 
made (//) 

Fuithei, a copy oi copi(*s of the specification oi speciru^ations 
and draw’ings oi documents filed or dojiosited by the applicant in 
the Patent Ottice of the foieign State or Piitish possession must 
he left with the application, or w'lthin such fuitliei tiriK^ (/) not 
exceeding thiee moiilhs as the Coinptiollei may allow , and such 
copy 01 copies must be ceitified or otheiwise vmified to the 
Compti oiler’s satisfaction (/) If any document is in a foioign 

(a) Aa to the foreign Stitcs affected by this provi'^ion, soo note (7), 
p 230, pobt 

(b) Pateuls aiidDesn-ns Act, 1907 (1 Edw 7, 0 29). s 91 (1) “ Person ” 

includes corporation (AV i'arcz'h Aj)plt<Mti<yn jot a Putent (1889), 0 K P 
■)92 , lie Anonyme du GhittaUar du Tttnp^Ps AppUcahon for a 

Patent {I 5), IS K P 0 54 56) As I0 the iiglit t»' )ppose such «p plica- 
tion and the grounds of opposition, sfc 29 ll V C Aj^pendix, 1912 (a ) 

(c) Patents lliihs, 1908 r 83 The jiaymeiit of iciiewal fees etc is 
reckoned from tins date The dates of both tlio foKugii and the Entish 
application are to be entered in the Itcgister, we p 179. ante 

(<Z) Patents and Designs Act, 1907 (7 I dw 7, c 29), s 91 (I) A foreign 
])atentee may obtain a jiatf ni in this country fn the ordinary way without 
availing himself of the piivilegcs of this provision {British Tnnnvng Co 
V Gtoih (1891), 8 K P 0 113, 60 L J fill) 235, Afctylene fllamvnaiing 
Co V United Alkali Co (1902), 19 R P C 211, [1902] 1 Ch 494), and 
see p 129, ante 

(e) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 91 (1) 
if) Ibid . 8 91 (3) 

Ig) Ibid 

Oi) Patents Rules, 1908, r 15 If the ongiiial signatory is dead, the 
application must be signed by his legal repiesentative The patent is 
onfy granted to the person who has actually sought protection 111 the 
foreign country (/?c Shallenberqefs ApplicaUon for a iVttent(1889),6R 1* C 
550, He Caret's Application for a Patent (1889), OR P C 552) ^ 

(i) Application for such extension must be made on Pate nts Form Xo 5 
(fee £2 for each month of oxt< n«ion) (Patemts Riil<s 1908, 1 10 1 
(h) llnd “ Pnmd facie the forfiign specification should be considered 
and examined on pieciscly the same pmxciples as an English patent 
(nilmg of the Comptroller General, reported in the 27 R P C Appendix 
(1910b) ) 
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language it must be accompanied by a translation verified to the 
Comptroller’s satisfaction (1) 

If the complete specification is not accepted within twelve 
months, it and the drawings become open to public inspection (m) 

466 A patent granted under an> international or colonial 
arrangement is not invalidated by the publication of a descrip- 
tion, or by the use of the invention in this country, duiing the 
twelve months in winch the application may be made (n) 

The above provisions (o) for mutual piotection of inventions 
apply only to those foreign States to which they aie declaied to be 
applicable by Orders m Council (p) , and wheie a colonial legislature 
has made satisfactoiy piovisions for the protection of inventions 
patented in this country, an Order in Council may be issued applying 
the piovisions to that colony with any vaiiationsor additions stated 
in the Order Q) 

Slot 12 — Patent Aqenta. 

Sub-Blot 1 — Register 

467 A Register of Patent Agents is kept by the Chaiteied 
Institute of Patent Agents (0> containing a list of all agents 
legistered, their names m full, then addresses, the dates of their 
legistuition, and any othei additions which the council of the 
Institute may considei worthy of mention (/«) Printed copies are 
published annually bv the Institute, and such copies aie evidence 
of the contents of the liegistei (t) 

The Uegistei is kept by a Registrar appointed by the Institute (u\ 
wliose duty it is to make such collections and alterations in the 
Registoi as are oidored by the rules (a), oi by the Institute (i^), or by 
tlie Board of Tiade (c) , and tlie Boaid of Trade hears appeals from 
decisions of the Registiai or the Institute (d) 

Sub Srer 2 — Who may AU 

468 A patent agent is defined to lie an agent foi obtaining 
(1) Patents Rules, Pr08, r 16 

Am) Patents ind Designs Act, 1907 (7 Edw 7, o 29), B 91 (3). 

(n) Ibid . s 91 (2) 

{o) See the text, aupia 

ip) Patents and Designs Ac i, 1907 (7 Edw 7, c 29), s 91 (4) 

(q) Ibid , s 91 (5) An International Convention for the Protection of 
Industrial Property exists betw^een Bolnum, Brazil, Denmark with Faroe 
Islands, Fiance with Algena and cmonies, Great Britain with New 
Zealand and Queensland, Italy, Japan, Netherlands with Dutch East 
Indies, Burinam and Cura^oa, Noiway, Portugal with the Azores and 
Madeira, Banto Domiugo, Servia, Spain, Sweden, Switzerland, Tunis, and 
the United Slates of Ameiica Bnuilar arrangements foi the mutual pro- 
tection of mxentions hax^e been made between Great Bntam and each of the 
following States and colonies — Honduras, Mexico, Paraguay, Tasmania, 
Urugimv, Western \ustraha, see Instructions to Applicants, pp 7, 8 

(r) Tlie Register is kept pursuant to rules made by the Board of Trade 
by virtue of lotd , s 86 (1) (Register of Patent Agents Rules, 1908, Stat 
K 0 , 1907, p 856 , see Patent Agents {Instttule) v Loehwood^ [1894] 
A 0 347) 

(s) Register of Patent Agents Rules, 1008, r 3 
(0 Tb%d ] 4 

(«4) Ilnd , r 6 

ia) Ibid , rr 11 -15 

(b) Hitti., rr 14,20 

(«) Ibid , rr 6, 14, 16—19. 

(d) Ihm.n 21—87. 
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patents in the United Kingdom («), and no person is entitled to 
describe himself as a patent agent, whethei by advertisement, by 
description on his place of busmess, by anj document issued b\ him, 
or otherwise, unless be is legistered as a patent agent (/) 

Only peisons qualified in one of the loilowing two wu\s ma> be 
registered —(1) persons who prove to tlie satisfaction of the Boaid 
of Trade that they weie bond tide piaciising as jiatent agents before 
the 24th December, 1888(<7), (2) peisons who have p.issed the 
t \niiiination oi exaininatioiis piesciibed by the Board of 'rrade(/0 
and legulated by the Institute (?) The successful candidal eiccei\es 
a certificate (7) from tlio Institute, and on piosenting this to the 
Ilegistiai (/.)i8 entitled to be legistered as a patent agent (/) 

469 The Comptrolloi must refuse to recognise as agent any 

person who neithei resides noi has a place of business in the 
United Kingdom oi the Isle of Man {m) , and may lefiise to locog- 
mse as agent, oi to locoive fiirthei communications i elating to 
imtents liom —(1) aii} pei son whose name has been ei used fiom 

the Ilegistei foi unpi ofessioual conduct (/?) and not lestoiedto), 

(2) any person who after being given an oi')poituiiit\ of being 
lu\iul 18 proved to the hufisfaction of the lioard of Tiade to have 
been guilty of an offence oi misconduct winch would have lendered 
him liable, if Ins name had becni on the liegister, to have his name 
eiabed(p), (3) an> company which, if it had been an individual, 
the Coniptioller could lefuse to lecogrnse as agent (/>), (1) any 
company or him m which any such individual is manngei , dnectoi, 
01 paitnei {q) 

SuiJ-Shor J — hm}doi/mcnf 

470 All communications to the Comptrollei may bo sigiud ami 

{e) PatenlB and Designs Act, 1907 (7 Edw 7, o 29), a 81 (4) 

(/) Ibid, 84 (1), (3) As to the Register of Patent Agents, sec 

p 230, nnfe Anyone knowingly contravomiig this provHiun la liable lo 
a fine of £20 , but anyone may act as an oidinarv agent tor a patentee, 
and describe himself as “ agent,’* without intniignii^ it (Qinham v Vnnla 
(1892), 9 R P C 164, Graham y Mi, Giahnm Uuqhes, Graham v 
(1898), 13 R P C 259) 

(q) Paten and Designs Act, 1907 (7 Edw 7, c 29), s 84 (2) Such 
persons must send a statutory declaration in the presciibed form to the 
Board in support of their allegation (Registei of Patent Agents Rules, 
1908 Appendix A, Form 2), and the Boaid may require Inrther proof 
(Register of Patent Agents Rules 1908, r *6) Until such ]>ursons aio 
registered they have no locm ntandi as patent agents, and arc liable to a 
fint of £20 if they describe tlicmselvos an patent agents (Sfareq v Graham 
1 1899] 1 Q B 406) A patent agent befoie the 24th December, 1888. must 
be registered and pay the necessary fees before he can continue practising 
as a patent agent {Slavey v Graham, eapra) 

(h) Register of Patent Agents Rules, 1908, ir 7 — 10 

(i) Thtd , ir 9, 10 As to the Institute, see p 2^0, ante, 

0) Regwter of Patent Agents Rules, 1908, r 10 (c ) 

{k) As to the registrar, see p 230, ants 

(1) Register of Patent Agents Rules, 1908, r 7 

(to) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 85 (3) 

•n) As to pi-ofessional misconduct, compare titles MfiDicivr and 
Phabmact, Vol XX . p 321 , Solicitors 
(o) Patents and Designs Act, 1907 (7 Edw 7, o 29), s 85 (1) , Patents 
Rules, 1908, r 9 , Register of Patent Agents Rules, 1908, r 17 
ip) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 85 fl) , latent 
OffiM Rules, 1908, t 9 , Register of Patent Agents Rules, 1908, r 17 
(^1 Patents and Designs Act, 1907 (7 Edw 7, o 29), s« 85 (2) 
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all atteiidaucefl upon lum made by a diilv authoii&ed agent (r). 
except that the Comptroller bah powei to leqaiie the personal 
Bignatuie 01 piosence of an applicant, opponent 01 otbei person , 
and that ceLlain documents mubi be signed by the individual 
himself (h) 

A iiatent agent, though not bound to be accuiatelv acquainted 
NMtb patent hiw (i), is expected to be tiinnliai with the practice 
of obtaining patents, and may ]>e liable foi the con&equences of an\ 
failure to use the skill propcily to be expected fiom him (a). He 
ought not to a\ail Iniusidt 111 coininMition with the patentee of 
infoiination wh.ch he obtained in conhdence when acting as lie* 
agent (/>) 

Si‘Ci 18 ~ Offi m f b 

471 Any prison who make s 01 causes to be made a false entry in 
any statufcoiy register, 01 a wilting lalsely pur polling to be a enp^ 
of an enli}^ 111 an> such i(*gist(‘i, 01 products or tenders or causes 
to 1 )(‘ pioduced 01 tondeieJ in t»viduice an> such wilting, knowing 
the cntiy or wilting to be false, is guilty of a nn-^demeanoui (c) 

472 A poison who fahely represents (d) lliat any article sold 
by Inni is a patented ailicle is liable to conviction (e) 

473 Any poison who uses on his place of business, 01 on an> 
document issued by him, 01 othc 1 ssise, llic wouls “ l\it('iit Oihee,” 
01 any otlioi words suggesting tliai his pi. ice of husincbs is ofliciall\ 
connected with, 01 is, the Patent Oflice, is liable to coiuiction (/ ) 

474 An offence is also committed if a person falsely describeb 
Inrnself as ** patent agent (g) 

( 7 ) Patents Rules, 1908, r 9 

(s) ] e , applications loi patents, or for tlio rL\ociUon of patents, or 
for the lestoiatjoij ol lapsed patents, requests for Jiave to ainond appli 
< alioiH, specifications, 01 It ttcis patent authoiisations oi agents , not ices of 
opposilion, nqiitsts Joi issue of duyilit ate lcttLis> patent , and suriendcii 
ot Jctteis patent (Patents Rules 1908, r 9) 

{t) The Patent OOrc does not uiideitako to give legal advice or 
opinions on any sublet t connocled with patent law, which, like othci 
laws IS left to the iiih ipittalion ot piohsMonal men , see Instniotioiis to 
Appluantfl, p 7 9 he rernumiation of the patent agent is a matter for 

aiiaiigement between him and the poison einploMiit' him 
(o) See title Nfgik lncj, \ol XXI , pp R»7 ,370 
(&) H heaUtotiev ]\ tide (1861), Giinjii Patent ( asi^s, 1884 — 6, 217 
( 0 ) Patents and Designs Act, 1907 (7 Ldw 7 c 29), s 89(1), see title 
Criminal Law and Prucedurl, Vol IX p 743 
((i) The term “falst iciiresentation ” iiu hides the stlling of an article 
having stamped, oiigii\td or impiesb<«d on it 01 othdwiM aiqilad to it 
the word “ patent,” ‘ pateuited,” 01 anv otliei word ex]>itssing 01 imply 
mg that the article is patented (Pitents diul De^igiis Act, 1907 (7 Edw 7, 
e 211), s 89 (3) (which applies even wlieii a ])i()\79ional specification has 
been lodged but a patent has not been registeied {R v Wnllis (1886), 3 
RPC 1 , i? V ('ro7npton (1886’, 3 R P ( 367), compare Ckeavin v 

\\ idher (ISd), 5 Cli 1) 8>0, 863, C A , Linoleum ManiifaciunriQ Co 
V Saim (1878), 7 Ch D 834)) ^ 

(c) Penalty not evcceding i5 (Patents and Designs Act, 1907 (7 Edw 7. 
c 29), s 89 (2) ) A peison whose complete specification baa been accepted 
IS regarded fo> having all Ihe privileges ot a patentee (ibid , s iO. R v 
Ton iwcad {1896), 13 R P C 266) 

t / ) Penalty pot exceeding £20 (Patents and Designs Act, 1907 (7 Edw 7 . 
c 29 ), s 89 ( 6 ) 

(g) See p 230, ante As fo the unlawful use of the Royal Anns, see 
title Tradb Makks, Trade Names, and Designs 
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Pawns and Pledobs. 
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hee title Agenot 


Part I. — The Contract of Pawn. 

Sicr 1 -Ih’/iititiou'< 

475 A pawn 01 pledge is a bailment of personal piopeity as a 
seonuly foi some debt or ongagemciil (a) 

• A pawnei is one who, being li«ible to an engagement, gives to the 
poison to YYliom bo is liable a thing to be held as a security foi the 
pciMiient of his debt oi the fulfilment of his liability (/;) 

A pawnee is one who leceives a pawn or pledge (c) 

A pawiibioker is one whose business it is to lend money, 
usually in small sums, upon pawnor pledge (c), and includes for 


(a) Stt'i), Law ot Bailments, 9th oil , s 2S(J It is dosciibed b\ Hon, 0 J , 
in V fit) 1)111 /(17(M), 2 Ld Kuvm 909, at p 91d, 1 Smith, L C , llth ed , 
pp 178, iiM tho fourth sort of Inilment “when goods or chattels are 

dolivoied to another ae a pawn to bo a hn imty to him toi money borrowed of 
him by tho bailoi ” Thodiffeiontdehiutionsare collected in Donald v Sutkhng 
(1860\ L K 1 Q B 58fi, 694 , and see title Bailment, Vol I , pp o2j, 562 
For tho dehiiition of ‘‘plelge” uudei the Factors Act, 1889 (52 A 63 Viot 
0 45), see title Aginc Y. Vol I , p 205, note (j^) 

(5) Bouviei's Law Du ticmary, Vol II , p 631 Under the Pawnbrokers 
Act, 1872 (35 & 36 Vict c 93), & 5, ** pawner” is defined as n person delivonng 
an article for pawn to a pawnbroker 
(c) Boimei’s tiw Dictionaty, Vol 11 , p 634 



Pakt I— Tjot CosTBACT 01 Pawn 
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statutory purposes every person who uairies on the businesa of 
taking goods and chattels in pawn (d) 

SbCT 2 — Clasac» of Pawn. 

476 By reason of the statutoiy provisions affecting pawn- 
brokers (e) there are two classes of pavin The Pawnbrokers Act, 
1872 (/), which imposes a number of lestnctions and legulations for 
the protection of the pawner, applies only to cases where the sum 
boriowed is ^10 or less, and wheie the pawnee is a pawnbroker 
within the statutory definition (9) In all other cases the contract 
IS governed by the geneial law, which also applies to pawns under 
the Pawnbrokeis Act, 187 2 (/), unless expressly excluded thexeby (Ji), 


Part II. -Pawns at Common Law. 

Sect 1 — Xatme of the Conti ad 

477 Tlie contiact of pawn ih one of the live classes of 
bailment (a) Two main ^leculiaiities dislin^inhh it f»om the coii- 
tiact of moitgage (1) it is essential to the contiact of pawn that 
the pi opeity pledged should he actually oi constiuclively deliveied 
to the pawnee, wdieieas in moitgage the piopeity passes liy IJjo 
conveyance, and posfeosbioii by the moitgageo is not osheulial in 
every case(;), and (2) wheieas m the contiact of moitgage tln^ 
mortgagee has an absolute interest m the piopoily subject to \ 
right of redemption, in pawn the pawnee has only a special propei 
m the pledge, while the general piopeiiy therein lomains in the 
pawmer and wholly reveits to him on discharge of tlu* del>t or 
engagement (A) 

478 Pawn IS distinguishable fiom hen in ihat in the foimei a 
special propel ty passes to tlie pawnee, while ni the lattei no light 
of propeity passes to the person exeieising the hen, lint only aright 


(d) Pawnbrokers Act, 1872 (35 ^ 30 Vut .c <M) w I , but a pfUHon nof 
deemed to be a pawnbioker foi the purposes ot tho \ct moioly IxMauso lio 
in ikes advances of sums exceeding JtlO (/A/d , h 10), see, lurthoi, p 24h, 
pout 

(e) Now consolidated in the Pawiibiokcrs Act, 1H72 ( r> 6^. 30 \ k t ( 93) , see 
pp 248 et eeq , 

(/) 35 & 3b Vict c 03 

Iq) Ihul , 8 10 

(h) Jones ^ Marshall 24 Q B I) 269 

(t) See title Bailmevi, Vol T, pp 523, 562 The distinguishiug < harae- 
tenfitic of pawn is that a pawnee has a epeoial proj»ortv, but a Oulco generally 
has the custody oq1> {iJnrtop \ Ifoare (174 i), o Atk 44, JO) 

(i) Eyall V Eollf (1740), 1 Atk 164, 166, see Stoiy, Jjuw of BfiihiKrtN, 
e<L, 8 287 , and see title Morioage, Vol XXI , p 73 

(ifc) Ryall V Kolte, supray at p 167, Ite Murritty Ex parte OJfonxl Rree^uer 
(1886), 18 Q. B D 222, C A , per Fry L J , at p. 234 , Jones v 6?mlh (1794;, 
2Ves 372, Fiaserv ByaSy [im] W N 112 
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Pawns and PdbdoeS 


Skct 1 

Nature 
of the 
Contract 

Further 

dirtmctious 


Stamp on 
( ontract o£ 

J)a>^ II 


Things 
t ipablc of 
U ini» 

pa\A IK (I 


Unlawful 

pledtfts 


to detain the subject-matter of the lion until he ib paid (1), and this 
right IB not tiansferalde to a thud paily (?«) 

470 Pivivn has been <lebcribed <is a becunty wlicie by coutiact 
a deposit of goods ih made a becuiity foi a debt and the light to 
the propel ty \ests iii the jiledgee bo far as ih necesharv to secure 
the debt, iii this sense it is inteimediate between a simple hen 
and a moitgage which wholly p.isses the piopeity in the thing 
conveyed (nj 

Pawn does not amount to an equitable nioitgage (o), oi to a 
bill of sale ( p) 

480 Since pawn oi pledge is not a contiact of mortgage, wbeie 
it IB I educed into wilting it may be stamped as a simple agi ce- 
ment (q), even wheio snob agieement contains an expiess power of 
sale by the pa\Anee(/') 

Sect 2 —Snhjfti’juaitcj 

481 The subjeet-mattei of the contiact of pawn usiiallv consists 
of goods and chattels ca 2 )dl)U‘ of actual or con.stuictive deli\ei\ (s), 
but othei foims of peisonal jnopeity, including negotiable instiu- 
inents, may be the subject of the contuicl wbeie tliey can be 
identified (a) 

482 Und(3i various at.itutos pledges lelalmg to the follow'ing 

kinds of piopoity have been mndo unlawful (h) (1) Regimental 

• equipments, aims and mihtaiy stoies geneially (c) , (‘2) naval 


(l) YmKjmoun ^ Jli i(8< tnami (1892), 67 L T 6*12, (’ A , 'J'hnwe^ l/o/tworks 
(\) V Vatcui DoutLiJo (18601, 1 John Ail ‘M, seo Mnl/tun y Flornitr[\HlS)^ 

Q li 1) 181, A , (Had tone y lUilnj (1817), 1 Wti 101, and I's to the 
imtuie ot lion, St 0 titlo Lii Vol XIY,j> d 

(m) honald \ 8fff/i/f//f/ (18<)6), Ti K 1 (1 B .)8o, lU\CiCIJmt^ J , at p 612 
\)i) Jlallidati ^ llfdqate (1868), Ti 1? 1 E\(h 290, Ex Ch , pci AViltes, J , at 

p d02 Foi lonns ot io(ti])t at knowlodging leccijit of idedged chattel, see 
Lnoyclopndia oi roini'^ and Picudtnts Ytd 1 , )) 213 
(o) CarifTt V Wake (1877), 1 Ch I) (>0.3, Ke Uahuid^iun^ ShiHito y Ifohbon 
(168.)), 10 Oh 1) d%, O A ,p(i Fin, T J at p 
(]}) lie IfaidwiHi, In paite JJahhuid 17 U P H 690, C A , and seo 

titlo Bilts 01 S\T> Vol 11! , p 7 

(7) IJain^y /y/rr/i (18^2), 9 At A W 391, ind see v CV/for (1819), 2 

15 A Aid 778 

(r) Be AHmborvatfh (ISo.)), 11 Exch 161 As to tho exemption fiom stamp 
duty of special contiacts uiidei tho Pawnbiokoi's iVot, 1872 (do A d6 Vict c 93), 
s 24, see p 251, post 

(n) Coqqs V liiruard (1701), 2 Ld Ri>m 909 , 1 Smith, L C , 11th ed ,p 173 
As to what f onstitutes dpU\ci> , see p 2 18 

(a) The following canes seive ns lllu•stI.^tlou^ - 7\u//oi v ('hesier (1869), 
L B 4 U B .509 (half a £50 note), Lofkaood v lae) 01 Child (Ladt/) v 
(7iansMei (1742), 9 Mod Ilep 275 tUa«>t Imlu stock), Donald y t^vdhug (1866), 
L B 1 Q B 585 (dtbontures) , Lanqfon ^ W aife (1868) L B 6 E(j I60 
(lailwaj stock), Hallidaq y //a/fynfc (1868\ L B 3 Lx( li 299, Ex Fh (sciip 
certificates) As to in’iuuttion to ie''tiam an uiilawlul pledge oi utgotiablo 
instruimeiits, see title I\Ju^c^IO^, "Vol X\ II , p 266 
(5) Offences by pa wnbiokeis in then biifciii ess are deilt with elsewheie see 
pp 255, 256, post 

(c) Aimy Act, s 156 The following are the articles there enumerated — 
**Ann8, ammunition, equipments, iiisti nments, regimental neccssanes, or 
clothing, or any mibtary decoiationa of an ofhcei 01 soldier, or any fuimjbure. 



Part ]I - Pawns at Common Law. 


187 


(.tores (d) and seamen's clothjng {< ) , (3) public stoi es { / ) , (4) police * 

(lotiung (flf) , (5) woikhouse propeity (h), (6) hosieiy miiteiial8(»); 

(7) linen, appaiel, unhnisbed goods oi matcuiils (k) 

483 E very asfaigumenfc of and chaige on, and evoiy invaUd 

MTieement to assign or cliaige, any dofeiied pa^ or militaiy lo^^ald i*KHlges 
payable to an othcer or soldier, oi any pciihion pajablo to him oi 0) ivusioiis. 
In', widow, child, or oiliei lelativc, oi to any person in losiiect of 
.niy military service, is void (/) 


I (.(UUiig, bliinkots, eheota, ntonsih, and stores in legimontnl clniii^e, oi anj pio- 
MMKJiis or loinge I'^siied foi tlio use of an oflicor or boldiei.oi his lioiho, ci of an\ 
Itui^e euiplo}eil ni Ihs Maiesty’s soivice*’ The olTom e ( onMsts m tuking in 
iiiwQ from a soldier oi aiij ])yi»on acting on his behalf, or m soliuting or 
Mitiiing a Hohlic r to piwii, 01 in assisting oi acting foi a soldier m pl^Mnl)g 
such articles The hiiideu of pi oof that he adeii in ignoiuuto la uj)()n tho 
(b roiidant IVualtv on summniv (onviction— hr^-t otToiuo, tino not extoediiig 
iiO, with tiohlo tbo value of the piopeity piwnod , 8<»<ond oneuto, lino not Ions 
I lian £o and not exceeding £iO, with such tiehlo luluo, oi inipii-onniont wuth 
(.1 without haid lahoui for a tciiri not OKf ceding six months (Aimy Ait, s r>l») , 
H to tbo Army Act, bK title hov vl Fort i s As to in rest ot olh ndm, sec title 
( 'uiMiNAL Law and Pkockdxjui , Vol TX , p dOO, noti' (r/) As to ( ntoironjont 
ot oidei-s of couits ot summaiy lunsdu turn, soe title Ma(i1sihmj s, \i)1 XIX , 
im ()i>2€t8C(f Smalm oftenies and poimltiesaio oreit< d hi tho Voliintooi Vit, 
180 J (26 & 27 Vict 0 6.)) ss 28,211, the Yolunteoi Act, ISbO ( U A VJVut t Olh 
3—5, and the Teintonal and Reseivo h\)i<(B Vet, l‘K)7 (7 Kdw 7, i 
H 22, as to piopoitv of voluntiei and teiiitonul coi])S, and as to such propeity 
Konoially, see title ho\AL Foi (is 

(d) Naval Discipline Act, 1800 (29 A 30 Viefc c 109), s 33 

(ei {^oamen’s ( lothing A(^t, 18o9 (32 A jlVufc r >7), s 4 This Act onlv 
extends to the following do(k>ai(l towns, namol>, I’oilsmuuth, riymouth and 
Ihwimpoit, Ohathuui, bhoointss, (Joik, and duoinstowu (see Sihed) 

I ho teim seaman’s propeity ” moans anydothis, slops, uikIiIh imd neios- 
Nines or aiticlos deemed to he neussaiioH, loi sulois on board ship, whn h 
belong to any boaunu (thd , s 3) Foi the (lohnilion ol “soiimini,” sio tint/ , 
and see title UoYVi FoiicJ-s The burden of pioot that ho acUd in ignoiamo 
iMipon the (letcndant remit) lor hi d oflnicc, not c N( oiMijng £21) , soiond 
olfeine Miiular ponult\ oi iiiipns(»nin( nt, with oi wilhout liaid lahoiii, foi a l(im 
not exceeding six months (Si dim ns( luthmg A( t, 1009 ( 32 A J3 \ n I c .)7 ),h 4) 

(/’) Public btoi PS Act 187o(JHcV 39 Vict c 2,i), s 9 funliiwlul possission by 

n.vmlnoli.i of public sl.uos pc miltv, iioUx.podmK i •' 

M Metropolitcm I’oluo Act, Ih ib (2 & ‘I \ut o 1 1. h 17 , ciuiilv I’oli. <> 
A(.t IMS 12 & .iVict c yl), h 1 j (uutiiwful posMs^. ,n of poliio (lothing, 
penliltj, not excpoding ilO) As to iiohcc tlothiiig g- lu i *lly, wc title. 1 'oi.m i , 

'* u!)''^'w Relict Act 1810 (5o Goo 1. c 117) s 2 The ofloiice -onsmts m 
anvpawiibiok.i oi otliei pcrcoii knowingly tAiiig in icawn mn dothuig or 
Locjds nrovidal foi the use of tbo poor ui workBcmwH, or an > goods, inatonals, 
hinitme,oi piov.^ic.ns for the poor, oi acclmg oi assisting theorem or . ansing 
themarksto beoHiteiated, penalt\, no^ esceeding £) and not loss than il 

(iLd) As to such proper!}, SCO title I’ooK ]<AW, p j.l pod 

(tl These mcludo woolloii, woistid. linin, lotUin, Ihx, mohair, or Bilk 
mitenalto be piepaied, worked up, or ininufactuicd Tliu olleiicos consist in 
uav^ning by a pemn entrusted with such goods loi tho above purtioses, or 
"eciiving m pain without the consent of tho wm-lo}.! such goods knowing 
that thiv have been so entrusted (Hosiery Act, 18U((> A 7 \ic.t c '10), sh 2, 4) , 
md^ title Masueavd Si-kvam, Vol XX ,pp 127, 128 l‘f naltj, forfeitu.c, 
of the full value ot the goods and a sum not ey otdiiig £10 l.ir pawm.jg ami 
a feum not exceeding £20 for receiving in pawn (Hosiery Act, 1813 (0 A < Vict 

*■ f\?’PawlbTOklJs Act, 1872 (35 & 36 Vict c 93).s dS , see further p 256, pott 

m Army Act, s 141 . and as to such pensions, see titles CiiosES in Aoiion 
V ol IV, p 401 Royal 1 oi-rpo 
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484. A conliacl, \\hether b> specmlty or othei’wise, entered mto 
by an infant for the repayment of money lent or to be lent is 
absolutely \()icl (m) This provision, it seems, makes it unpossiblf 
for an infant to make a valid contract of pawn, and if any such 
cuiitiact be nmde the pawnee can neither recover the principal nor 
bile for iiitciesl (n) 

485 It IS Jin offence for a pawnbroker to take an article m pawn 
fioni a pel son who appears to be intoxicated (o) , subject to this 
provision, a pledge by a drunken peison follows the ordinniy law of 
contract (p) Similar considerations applj in the case of a pledge 
by a lunatic (q) 

Bfct. 3 — Making of the Conti ml Dehieig 

486 Dehveiy of the thing pawned m consideinhon of the debt 
or adxance is a necessaiy element in the making of a contiaet of 
pawn (;) Such deliveiy may be actual, in the sense of physical 
delivery of Ihe pledge, or eonstriiclive, in the ’■ense thal, though tin 
pledge IS legally delneied, it does not actimlly pass fiom the hands 
of the pawnei to those of the pawnee (i>) Constinctne deluen 
may bo effected even wheie the pledge rimains in the posbession ot 
the pawnei toi a special puipose (t) Dehveiy of a key ot .i 
wai chouse in which gooclb aie 8tou*d(a), or of the key of a room in 
which a collection is stoicd (h), oi of a dehveiy older diiecting a 
waiehoiiseninn to deliver goods to the pawnee (c), is sufficient 
delivery in law to satisfy this essential of the contiact 

487 Tlie a(]\aiice and ihe deliveiy need not le conteinpoianeoufl, 
RO as the cU lueiy ib ellected within a leaeonahle tiuie aflei the 
advance has been made and ih in pursuance of the contract (fh, 
although, uiitil posbobbjon is given, the intended pawnee has onl> 
a light of action on the contract and no inteiest in ihe thing 
pawned (tO 


( 771 ) Infimtft Belief Act, 1S7*1 (37 & 38 Yut c (>2), s 1 , and see, gencially, 
tltlcslM-AMS \M) ChiIDI XVU , ]>p bj ft seo , Alfl) Monly- 

\ol XAI , p t)3 

(//) Tlicio lb iK)^ diioct authonty on thiN p<iint , but eeo title I^^A^TS Ann 
CjiJTDKiM, To) XMIjP 69, and hce p 2oo,2io^f 
( 0 ) Pawnbiokeis Act, 1S72 (3o ^ 3b ^l^t c ad), s ,32 As to offences 
geneialij, boe pp 255 et Ktj pmf 
(p) See title V ONjRAf l, Vul \1I , p 342 

(t/) Ke title L\n\ius \2yD ^J!.Rbu^s Oi U^v(n^n Mnxi), Vol XIX , pp 300 
et seq ^ 

17) Martin V Jind (IS62\ 11 C B (n 7.10, ; cr EliLb, C J at p 734 
V Snith Juairalwn LanI thq (1871), L H 3V C 548,654 
Matiin a A'eid, •nifiru, Mci/d^tfeviy JJtnbtr (ISOO), L It 2 0 P 38. 5‘» 
{*) Ilfftei \ ( iifpfT (KSI8\ 5 Ibrg t ) 1,% 

(<i) liiunq\ lambfit 1 P ( 142 

(b) Jhfton V fnikrt (1888 , Oh 1) 669 

(t) Gtv/q \ ^\ttwhal Uvaidtan Auurance Co , [1891] 3 Ch 206 

(*/) llnitrn V NA'pw 

r. ‘ ^ & 0 481 , Donald v Sudhny : ISuOl, L 'B. 1 

12 il w8o, olo* 
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Sect 4. — Extinction of the ConUact 

488 The contract of pa«n is extingiiibhed by the batjbfaction of 
the debt or engagement and the redehvt'iy of the property pledged 
to the pawiiei, since theio is an implied undertaking on the pait of 
the pawnee to redelivei the same to the pawner on payment by the 
Kittei of the bum advanced with iiiteiest (/■), The essence ot this 
extinction of the contract lies iii the pawnee being divested whollv 
of his special property and possession in the propei ty pledged ( 7 ) 

The pawnee, however, has the right to hand back to the piiwiiei tho 
piopertj pledged foi a special piiipose without in the least aftecting 
his secuuty and without extinguishing the contract (//) 

Seci 5 — Hif/htg and Duties of Paiinei, 
bUB-Sver 1 — Who may Pawn 
(i ) In (hneial 

489 Subject to the exceptions set out above (»), at common law Who m«y 

the capacitv of a pawner to enter into the contiact is govcined by i>i‘wn<u 
the same rules as are applicable to contracts in goneial (41 common inw 

( 11 ) MitcaniiU AymU at Iuufo)> 

490 The cajuicit^ of min cant ilo agents (/) oi factorh to outei into Moiuxntiitj 
the conliaot of pawn is legul.itod bj statute (?a) At common law, 
moicantilo a^nmls cannot bind then puniMpals to a ( ontiact of plodgf) ^ 
without tho irxpioss ftuthoiitv ot tho lattoi {n) 

491 Wheu* a iniicantile tigiait is, with the cuiisent ot the i’tmu to 
owner (o), iQ possession {p) of gooda (//) oi ot tlu^ docuinonU ot 

(/) Sinrjei Mann/wiin inq > #^7ff?/» (^1870), £x D and fioo p 24‘J 

/f>^( For H form oi itxeipt, hfo Ijk xcIojm liia of J’oniis nul J^iounlonth 
\ol I.p 21() 

[(f) bio lialniftlo V / (til 'ton 'lb80\ Ti Q J» I) J8l 

(/f) Koifh WftUnt Ihitik v Pntfttiprj Hfntt and Maniontt/fh, j V ol 

(wnuio the pawmc lotunied a bill of lading to the pawiiei, inaluiif^ tho hitloi 
hib igcnt to 8<U tho {»;oods toiiifiii'-cd thcioin), diHliijguinhm;j; / nf cl Smt •' 

\1ir< hant linn! un/ ( o af Lomlvn 10 Jt p t of be mm ) 1000 

(?) boo p 2dS, anti 


BartfiMrttoii 


Kxtiuation 
contract of 
paw a, 


Propel ty 
handed back 
lor special 
purpose 


Vo’ [ , pp 205, 200 Aft to l^floi'vgcmi *li>, Moouio* ^vii ui uoui»s 

(??) (htif Jkinl V (1S80) 5 Vpp < ’fis 001, I' ucnfts v ^ 1808), 

L E S t' r 20S, in/ Win I M, J , ut p 277 

[o] As to the cltoftol nvotation ol such c on-sciil, 8t*e title AcJl'^l^, \ol 1 , 
pp 205, 200, and as to the pnviiniptiun m la\oiu ol su(h consont, eco , 
p 200 As to when po-ssession of dof uinents of title w dcenied to be witli Pudi 
coufsent, see thtd , p 205, note (??) 

(p) As to wbon the agent le in posscHbioii of goods, see ihid , p 205, uote(/) , 
Lamb V Attmhnauffh (1802), 1 B & H 8J1 As to the tiloct of obtainifig 
possession by means of larceny by a tnek, see titles Agem\, Aol I , p 20o, 
note (di Bavkibs and BaNKiao, Vol I,p (53S Ckiminal Law am)Fbo- 
c EDI P.l ^ ol IX , p 01 > (fpptnh* L ut} \ Ha tt tmi Wt/att, [1007] 2 l\ B 50, 

^\n'\ '^joudb” iiicluds waics Jiid uieiiU iiidu-c (l'a< t»)is \(,t, ISb'iC)^ i W Vict 
c.45),h and howeholdfuinituic (/;«<■ V ««</»>, [iso J] Q B J18, 0 A) 
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Paws and Plbdoes 


Biot 6 
Bights and 
Duties of 
Pawner 


What 
** pledge ’* 
includes. 


( nstom of 
trade 


Sale or uluni 


SaU of (ioo<U 
Act applud 
to pledges 


title (a) to goodb, any pledge (/>) of the goods made by him when acting 
in the ordinal y course of business oi a meicautile agent is as valid 
as if he were expressly authoiised by the o^^ner of the goods to make 
the same, piovided that the pledgee acts in good faith, and has not 
notice at the time of the plfdge that the agent has no authoiity to 
make it (< ) 

492 The expiessiori “ pUdge ” in the case ol a mercantile agent 
includes anycontiact pledging or giving a lien oi security on goods, 
whether in coiisideiation ot an oiigmal advance or of any fuithei 
01 continuing advrince, oi of anv pecuniaiy liability (d) A pledge 
ot the documents ot title to goods is deemed to be a pledge ot 
the goodn (c) , hut this juovision only applies to meuantile agents, 
and does not make tlie pledging ot documents of title by othei 
pel sons valid so as to constitute an actual right in the goods them- 
selves, as if the\ had hei u phjsualh handed ovei to the pledgee ( /) 

493 A niei can tile agent’s siatiitoiv authoiily to ])ledge exists 
notwithsirindmg the custom ot i ])aiticuLii trade tliat such an 
agent has no authoiit\ to ])ledge goods entiusted to him for sale(r/), 
and the same puiKiple ajiplies to a meuantile agent \\li() ih 
entrusted ^^ltll goods foi sale on tlu> toiius ol ‘‘sale or return ’ {h) 

494 T1h‘ pioMsions of tlie Sale id Goods Act, 1893(0, as to 
dispositions by selleis and liuytus of goods aftcu sale and puicliase 
aie aj)])licahle to pledges made In such stile is and huyeis eilhei by 
themselves oi by mejcantile agents on tlieii behalf (/) 

(a) k\»i tlu dc liiiitioti ol dotimioiits of title ’ title Vol J 

p ‘206, notf {ff) and see I man Craht Jiaul v Mt) ^i^| Dods and Ihuhour B(md\ 
Sainf V havu and ymth and South II />V//z/i, [ISOS] J il B 2()j) As to the 
title giv(n i m<‘icantilo agent when selling goods, see tithes Aqf\( y, Vol I 
p 20.) , N vn ot ( icons * 

(//) Goods entiusted b^ a nuu ndile igt nt to an auctioned foi salt aiti not 
dealt with b) way of pledge dcii though the auctioneer bc^fore silo niake 
advaiKOs upon tliern to the agc.nt ( )( adduujtun d v AWc tt Sum (1907), 90 

\j T 7S0, ^ce/b//(/s^ /^zeeas, [1091] 1 Q B 88), and scie titles Aal•^cy, Vol I 

“ 206 Salf Ol Goons * 

(t) Fiu tois Ac t, KSS9 (a J \ >Mut c lo i s 2(1) ^s to pledges and otbci 
dii*poMtiouH by inouantilc igc nts ot goods belonging It) then piincipals, see 
liiilhe], Gtles \cuNe\,A^>l 1 , pp JOa, 206 , Sati oi Goons ’ ’ 

((0 Factors \(t, 18H9 (52 cV. 53 \ict c -16), 8 1 (6) 

(0 7/;zz , fa 1 

(/) Inijlit^y Jiuhttfso/} [1898] V C C16 In this case th« phdgoi wa^ held 
not to he i nieuiintile agent Avithin the menning of thej Factors Act 1889 '"6 > & 
61 Abet c 16} ’ V - 

(c/) OpfK/thdifU} > Aftn,h(aoto/h a [BHlSl 1 X B 22l C \ 

(A) lUiacz V 77 cimm, [1910] I W B 285 0 A >Suuiliih, it is not beyond 
the oidinnd coiirse ol business (, a ineicanti!< igi nf m tin jewellery trade to 
iiuse nionev by plulgnig g.Muls entnistcHl to him loi {JanfftK h y 
b^ynmqh d Son ,PM0), 102 L T 605} In decicliiig this quostiou tlie actull dis- 
ncKmUon of goods uid not the c iuuins|ai,cev attending such disposition should be 
l«K>ked at althoui,h the '•in icuinding c iic unistaiues (<> i/ , an unusual lati ol 
uiteuist) may be eudeiue agun>^t the pledgee as to the want ot authority ulthe 
cij^Mit to pledge {tiud pu Hvmii lo^ J , it p 282) A men intiie agent bv 
asking a friend to pledge goods entrusted to him lor sale is not pledging goods 
in the <nclinniy coui''»> ot Jus business i6 a jnercantile agent (He hmter v 
JtUnhotooqhd >S(m^l90n, 21 T B R 19) v tier y 

(i) 56 & 67 Vict c 71 

{j) dee ihtd , ss, 25, 47 , and title Sah. oi Goons 



Part II - Pawus at Common Law. 


841 


Sub SjiiC i 12 — ht/ ]\iwufr 

495 At common law, there ib an implied undertaking on the 
part of the pawner that the propeity pawned is his own, oi that he 
has the authority of the owiiei to pledge it, and that it may ho 
-.afelv dehveied back to him (A) 

Generally bpeakmg, the pawiiei doH& not wariant the quality 
of the piopeity pawned, hut if he inakeb a false and fiaudulent 
lepiesentaiion as to such quality foi the purpose of obtaining 
money thereby from the pawnee the paw'iier is indictable (/) 


8w» 6 

BUrhitiUBd 
Duties cdf 
Pawnor. 

iiUy of 

title , 

but not of 
quality 


Suh-Sli 1 ^ —Title ami of Paaun 

496 Subject to the piovisions lelating to mercantile ageiitB (»0, losacHbum no 
mere possession by the pawnei is not buthcient pioof of piopertv lu 

the thing pawned against the real owner (w) Noi can a pawnor 1'^**^®***^^ 
(onfei on a pawqiee any liettei title to the thing pawned than he 
himself has (o) 

If the pawner li.is no authority to make the pledge the pawiiee unnutiionsed 
cMiinot hold the goods pledged against the loal ow nei (pb unless such pa^n 
ownei has so acted as to clothe the pawnoi with apiiaient anthoiit> 
to make the pledge (7) An authoiity to an agent to sell in ciicuin- 
stances paiticularly defined does not extend by implication to a 
pledge so as to give the pawnee a good title as against the real 
ownei (0 

497 liefoie ledeinption the pawner can scdl the thing pledged, salt lutou 
lail, aftei such a sale, the puichaser lias only the same inteiest 111 rLdmiptinn 
the thing as the pawnei liad (s) 


Si li-Sl ( 1 4 Ilnihi to Ueileem 

498 The pawnei has at common law (f) an absolute right to hm® 
ledeem the thing pledged upon tenclei (0 of the amount ad\anced, 

Miice the geneial piopeity therein lemains in Jinn In the absence 
of any agi cement as to time loi payment, he may lodeem at any 
time dining his life, and upon the pawnee 1 death iliis light 


[k) Stayer MannJ(i<iui imj Co v Ckuk ( 1870 ), 0 Ex D ,17, pet eniiam, ut 
1 > 42 , Chfesman v Tjall (1851), b Exth 541 \h to illogul pawnnig, noe 
ji 257, post 

(l) ScO tltlo C’lOMlNAT IjAW \M> lOlOtl-OUCK V"ul f\ , pp l/M, SOI, /i 

V (1871), L K 1 C r B 401, k v (185(») Doairi iV J1 ‘21, 

< C’ R 

(m) See pp ‘2o9, 210 , tz/f/r 

[n) Home v PatUkt (1788), 2 Term Rep 17(), Kutqsjord v \hntj (1850), 
1 H & N 503, 516, Ex Ch 

(y) Colty ^orth Bestera Bank (187o), L R IOC R 551, Ex ( b , l>wl mo 
mite ( 7 ), p 246, post 

( p) Wtlhams \ Batiou 5 Bmg 139, Ex Ch 

(y) Cole V North ]Vestint Bank, snpra, per Rl\tKBbiiN, J , at p 30 5, 
IfcmltrsonA Co v irt/^nTTiA, [1895] 1 Q B 521, C A , and hpo «/y/ Mofum 

V STMllie and Taylor {m2) 106 L T 404, C A 

(r) Ctiy Banks /;a 7 ?y/y (1880), 5 App Oas 664 
8 ^ Franklins (1844), 13 M A W 481 

(n Siieoial pioviSKMis as to redemption and tender of pledf^eH, to w^lmli thp 
I'awnbrokers Act, 1S7‘2 ()> tV. 36 Vict c 93), ipplies, are dealt with (Eowhere, 
>te pp 251, 252, y/Ofif 
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continues against his executors (a) The right to redeem neoessarily 
depends on tendei of the debt by the pawner to the pawnee (b), and 
it IS lost if the pawnee has lawfiill}’ sold the subject of the pledge (c) 

499 'i'hc Ststutes of Limitation do nut bar the light to ledeem 
a pledge duiiiig the pawnei’s lifetime (d) 

600 Thuo IS authority foi the pioposition that this light of the 
piiwnet 16 peisonal to him, and that it is extinguished by bis death 
and does not pass to bis executor (u) 

When goods aie pledged by several paitneis jointly, the right 
to ledeem lies in them jointly and nut seveially Any paitnor 
acting for the film may ledeem, but all must join if an action is 
biought to recover the thing pledged (J ) 

501 The punciplti ol consolidation of Becunties contained in 
the law of inoitgage (g) does not apply to a contuict of pawn, at 
least as against the evecutoi of a deceased pawiiei (h) 

Suii-Sici o — lUnudies of Pan ne) 

502 A pawnei may maintain tiover against a pawnee who 
lotuses to lostore the pledge altei tender of the del)t(0, but if the 
owneiship of the pledge is in doubt such refusal, if made leasonabl^ , 
and to obtain a reasonable time loi the puiposos of investigation, 
will not gionnd such an action (/ij In siimlai ciicumstances the 
assignee of a pawnei may bung an action of trovei (/), and maj 
recover damages foi non deliverj {m) 

(a) Italiiifi' V Dav 1 8 {MiiO) Yelv 178, Bic Abi tit iWlment 
[h) Coijgs V (ITOr, 2 Ld Knjin %9, *)17 J JSituth, L , lllhed, 

17, i at p 181 
U) Reo p 244, post 

(a) Atnip V WMtook (1719), 1 Ves fsoa 278 V. time may be fixed foi 
leaemptiou Uixin the oxpiiation of which, m the ahseiice of ledeuiption, the 
puwueo has a power of sale, see V'Voacf' \ Vhttl (1881), 22 Ch J) 830, and 
p 244, post title Limitaiion oi AcrioN«», Vol XIX , p 17, note (a) 

(f"! Jiuhlifft V JJaus svjynu This lule is laid down stiictly in this case, and 
bras not been the Bub)e< t ot cotihidoiation mm e, hut it w is expio^sl} dmppioved 
ot in i'oitehioa v Lansnuj (180/)), 2 Lame, Xcjw Y«>i1v Cases in Eiioi, 200 
(Ainencan clouBion), and it seems doubtful if it would bo followed at tlu 
piesent time Jiy the Pawnbiokeis Act, 1872 (do A ,16 Vict c 93), s 9, 
this light 18 expressly leseived to an exocutoi ot a deceased pawnei in the 
case of a pledge to which that Act ap^dies 
( f) V (jodsiJI (1870), L R 5 Q B 422 As to the lights of partneis 

generalK, see title pAPrN>Ksini*, pp 24 et seg ante 
M See title Mimic vc r, A ol XXl , pp 208 et 

[fi) Vanderrte v WtUts (1780), Bro C C’ 21, whoio l)ankei<( who weio 
pawnees of securities foi a debt of il,000, ulthongli the indebteiluess of the 
tei^tatc^r to them largely exceeded that amount, weie held to have nofuilhei 
lien on the securities than foi the £1,000 and interest This decision appaieuth 
disiipproves \ J/c^taf/ ^1715', Piec (Jh 419 

[f] Jnofi (1693), balk 522, (\gg8 v Bernaid, supra j and see, generally, 

title Trover and DriTNiE 

(£) Vaughan \ II (1840), C M &W 492, nndsee v /"e ifaw,[1911] 

*K B 1031,1051,0 A . 

(/) Franhha v Ntah (1844), 13 M & W 181 

(/a) Bristol and of Fm/f and Bank v Midland Rati Co ^ [1891] 2 U B 
653, C, A 



Part IT Pawns at Common Law 




503* If the pawnee sells before he is entitled to do so, the pawoei 
may sue him in conversion, but in each a case the damages must 
be measmed by the loss which the pniMiei has actually sustained, 
taking into account the pawnee’s interest in the goods at the tune 
of the conversion («) A sub-pledge does not amount to convei- 
bion (o) 


Sect 6 —Rights and Liahihties of Pawnee 
Sts-SFCJ 1 — Property and Po»»e»sn>n 

504 The pawnee lias a sjiecial property in the thinjr pledged, 
wliile the general pioperty tljerem contuiueB in the owuei (p) 
Such special piopeity exists so that the pawnee can compel pav- 
iiient of the debt (q), or can sell the goods when the right to do so 
arises (r) This pioperty is a leal light in the thing pledged as 
distinguished from a mere personal light of detention («), and, 
moreover, is tiansteiable in the sense that the pawnee can pledge 
his special mteiest (v), while in the case of a lien the unautho- 
iised transfer of the subject of the lion does not transfer the 
personal right (a) This special propeity does not anse until 
possession is given to the paw nee (6) 

If during the contiact there is any incieaso in the value of the 
secuuiy, the pawnee is entitled to that inciease as part of his 
Hecuriiy {< ) 


Si ii-Sl( l 2 — Can oj raun 

505 The law leqiiiies nothing evtiaoidinaiy of the pawnee, but 
only that he shall use ordinal y caie (d) for restoring the thing 
pledged (e) b'mlher, if the pawnee loses the goods pawned without 
default on his part, he may still recover the debt, and the loss falls 
on the owner If the pawTiee keeps the goods aftoi tendei of the 
debt to him and they aie stolen, he is liable, for aftei lender he 
keeps thorn at his peiil ( / ) 


Pamwl 
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(n) Johnson Y Stea7 1 13 (n s) 330, iiid woe title Damaoes 

Vol X , p 344 

(o) Dowihl \ hutklinq {\HQii) L II lU H Oh.;, and soe p 

(p) Ratchffty />/? la (1610), Velv 178, JIaipci v (7r>t/NT// (1870), L K .0 Q Ji 
-122, see p 242, ante Ah to the insurable mteiest of u pawnee, see title 
I^8U^lANCE, Vol XVIT , p 024 

u) CoggsY i/minn/ (1703), 2 Ld llsvm 909 , 1 .*^ 1111111 , L 0,llthed,p 173 
tr) Re Ihvdwtd, P i /mite IlnhUnl (1886), 17 Q H Ti 690, A ,pcr BoWEN, 
L , at p 698 

(«) Donatd v Sutlhpgf sv/Ynt^pn Bi ackblun, J , at p 614 
(a) llid , pc 7 Bl \CKBT u\, J , at p 612 , and see Trcnittl Y Jhirandon (1817), 
8 Taunt 100 

{?;) Howes V Rail (1827), 7 13 & C 481 
(<*) Story, Law of JJailmontM, 9th ed , s 292 

{d) For s])ecial sUtutoiy piovisions applicable to tlie custody of pledges for 
sums of £10 and under, ste pp 251 et s&j , jmt 
{«) CtiggsY IJerpard, »u/ra, at p 917, 1 Smith, L 0, 11th od , p 17.3, at 
p 184, SyiedY Carruthers (185^, L 11 & E 469 (accidental hre) lornpar© 
title Bailment, Vol I . p 514 For the principles of liability toi negligence, 
see title Nloligfnce, Vol XXI , pp 362 et $tq , 430 
(/) Anm (1693), Salk 522 
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606 The jMVMiee may not use the thing pledged if it \^ould be 
the worse foi such use, but, if this is not so, he lUfay make a reason- 
able use of it at his own iisk If he is put to expense in his custody, 
he may take a leasonable proht from the propeity to recompense 
him If to pie^eive the pledge leasonable use is necessary, the 
]>avNnee mint make such usef // ), and if the use of the property is 
Ixnieficial theu to, it seems that the pawnee can use it {h) 

Sun-SE( 1 1 Ttann/ti oj Tan nee' s Rights 

507 The pawnee’s special property in the thing pledged may be 
assigned to a third paity by way of assignnunt of the pawnee’s 
iiiteiest 01 of a snh pledge by him (i) Such a traiisfei is not 
inconsistent with the contiact of pawn so long as it puipoits to 
iransfei no more than the pawnee’s interest against the pawner, 
tho pawnee m the meantime being lesponsible for due caie 
being taken ioi the safe custody of the property (/t) At the same 
time, the pawmei may in such a ease recovei substantial damages if 
the piopeitj IS damaged in the hands of the third party, oi if he 
IS prejudiced by any delay in tlio delneiy of the property to him 
after tend(3i of his debti/) 

iSuB Si Cl 1 —lUmultfs of Pairnee 

508 The contiact of pawn caines with it an implication that 
the seciuity may be made available' to satisfy the oblig.ition (m) 
Undoi this implication ihoimwnee luis a power ot sale on default 
in payment if the time toi payment has been fixed (a) It theie is 
no stipulated time foi pa}ineijt, the jiawnee may demand payment, 
and in default thcieof ui.ij sell, upon notice to the pawnei of his 
intention to do so (o), the iiawuiei ictaining las right to redeem at 
any nioineiit up to sale (p) 

509 If the jiawnee is a jiawnbiokei , a sale b} him does not carry 
with it any wairanty as to the title of the goods sold {q) 


[(f) Vvgij'i V JSonard (17(M), 2 Lil PaMii ‘)0U , 1 Smith L C, 11th ed , 
p 171, Anon Silk , t <f , Lloiln-* \^ouI(l ho the woise for iitse , not 

ng ]GMels, whidi, liowt i, would bo used ut tlio pttwnoe’a ink ji hoise may 
ho riddem or a tow milkid iihid ) , see aKo (uoke \ lladilou (1S(>2;, 3 F & F 
22^1, \iheio tho tonsumj)t]on In tho pawnee of pait of some wine pledged to him 
was hold to ioiloit lii«i lights thium 

{h) btoij, Liw ot Ihiilmonts ^Mh ed , ss 320, 330 

{%) ihnald V (1866), L It 1 Q 13 383, I/aUiday v HolqnU (1868), 

L 11 3 Fxch 299, F\ Ch , and see il/eifs v Conham (1609), Owen, 12 3 

(/.) Donald \ biuklnuf, laijaa, pr/ 13i AC KBUKN, J , at pp 615, 616, and see 

Nifholwn V IfooftH (1838), 4 & Fr 179 

(/) Jhmuld V bntklim/, siijoa, f>ei I'oCKDiiiN C J , at p 618 
m) /iV Alnriittf lx }tatte (ipuuil ^1886) 18 Q 13 D 222, C A, ptr 

IfON LJ,ut p ‘232, Re Ihndnuh, Lr parte Ilnbhard 17 Q 13 1) 

> F \ , Pothoniei V 7>tfn/iort (1S16), Holt (n i ), 383 
^/i) Re Moiritt, 1 1 )inite OffHiaf Jhieuei, supra, per Fry, L J , at p 233 
(<>) Rfante v Chnk. (1883\ 22 (^h D 830 (citing with u]>provnl Stoij, 
Law of Bailments 9th nd , p 275, s 308, and distinguishing Re Ta/uH Cottm 
Do, T'V jiarte Sarijtnt (1874), L K 17 Eq 273), Piqot v Cubleq (1864), 15 
0 B (n s) 701, Martin v Jhul (1862), 11 C B (Ns) 730, RinditL \ 
>Seite//(1883), 10 a B D.663 367 


(^01 
t.90 F 

!S 


(p) Re Vomit, Ed paite 0 [final Retetver, supra, per Oottox, L J, at p 232 
As to the pawner's remedy against the pawnee in case of an illegal safe, see 
p 243, ante 

(j) Mo)ley V AHenhoroujh (4049), 3 Exch 500, cited with ap])ioval in bims v 
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510 If sale the pawnee of the ple'lye does not lealise the 
amount of his debt, tlic pawnee can sue foi tlie deficit, and thoie is 
nothin^]: m the slatiitoiy spucial contiact of pa\Mi Mlueh aflecU 
tlie common law u^ht(?) 

611 The paanee has a ii<;ht of action foi his debt iiohMtli- 
-taiidiiif); the possession bj him of tho pledge (j?), subject to the 
lights of the pawnei ahovo mentioned(0 

Wheie the pledge is of a peiishahle natiiie and no time foi 
uilemption has been fixed, this iiglit of the pa^^noe remains, nol- 
^Mlh&tandlng that the pledge pnishes, and the pawnci has no 
K medv (f() 

512 AMieie tin' pa\Miee is \Mongfull> deprived of possesMon of 
the thing pledged he may mainUin an action, and the mcasuio of 
damage is the full value ol the thing taken and not nieielv the 
amount foi which it stands seunitv (a) He may maintain Buch an 
action without joining the pa\Miei as a party {h) 

513 The pawnee has no light of foKclosino since he never had 
the absolute owneiship at law , and his equilable nglits cannot 
exceed hia legal title (0. the ( out) act of pawn dilleiing iii thiH 
lespect fiom tliat of moitgage(//) 

Shci 7 — bticncHinq Uiqhtb of Thi)d VaitioB. 

Si a-Sj ( i 1 — On Lumtiuii (n /Msfwis 

614 Whore ]U(lginf3nt has been obtained against the pawnei of 
goods and execution issued theieon, the sheiill cannot sei/e tho 
goods pawned unless he satisfies the clainrol the pavvn(e(c) 

If execution issues against a pawnee the sheiiili may seizi 
goods m pledge in tho pawnee’s possession, Imt may sell only those 
in lespect of which the peiiod for redemption has expiied , with 
lespcct to the lest he has a light to possess the qualified piopeity 
of the pawnee, to sell when the twelve montlis and a week have 
(5xpired, 01 to receive anj money paid foi its Hdomption {J) 


Vnrryat (18.01), IT Q B 281, 2% In i\i( (use of a pawnee, not a pawn 
brnkei, it secni'^ tint tli( oidinar^ juincijdes <»t the law nf H.de (jf goods 
apply, title SviJ ol (jOODS 

(r) Jou(8\ Mm shall B J) 269 ,A8 to Huch si»C(iil contnaft, 

seep 2o\, post 

{h" Anon (case 951) (1701), 12 Mod Ilcp IloLl, C J , iSrm/A-.SVi CW/- 

hany V 7>//?<ro7a5 (ITdl ), 2 Sti 1 919, Lmitony (1817), 2 Stalk 72 

(0 See pp 241 et sey , anU 
(li) Ilatdiffe v Davis (1610), Yclv 178 

(n) Sirtre v Lvadi (ISO.Oj, IS C B (x S ) 479, and see title llAXfxoia, 
\ol X , pp .1^12 -- {44 As to tho nil in c of suth poshcssion, nm) p 241, ante 
[l>) Suiilh \ 7awA/f</ (171S), 1 Ves S(n 101 

(m Carifj \ n (1877), 1 fb D hOf), po Jj “(SH , M K , at p t>06 , FrasiV 
¥ Byn^ (189.5), 15 R 1 j2 

(d) LoiLvood \ huer or l^hild {fady) v OhanHfiUet (1742), 9 Mod Rep 275 
ff»> Iloytrsy htnuay (1846), 9 il B 592, lAgg v Evans (1840), 6 M & VV 
si , and st,e title Rxk iifiox, ^ ol XIV , p 51 
(-/) Re Rnllasuhf Rullnson v RMison, Ilah^'s Clami (1887), i4 Ch 1) 495 
As to the fixed period of ied(nii>tioTi in the case of pawnbrokers, hco p 251, 
post, see also titles Execxtiox. \o' XIV ,p 51 , lyruiPLF^nn , Vol XVIL, 
p 614 
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Pawns and Plsdobs. 

515. Goods pledged with the itawnbroker are not bable to 
distress (p) 


Slb Skct 2 — On Bankruptcy 

516 The bankruptcy of the pawner or the pawnee transfers to 
the trustee in bankruptcy his respective property m the thing 
pledged (k) 

The bankiiiptcy of the pawner lenders the pawnee a secured 
creditor in the bankruptcy with respect to things pledged before 
the date of the receiving order and without notice of a prioi 
available act of bankruptcy (t), but where the pawnee has notice of 
Bucli an act he cannot, without the sanction of the court, receive 
payment of his debt and hand over the security (k), 

A pawnbioker, who claims to hold pledges as against the 
ti ustee in bankruptcy of the pawner, must have complied with the 
statutory pi ovisions as to the entry of pledges in his books (1) oi 
his claim may be disallowed (m) 

Sub-Seot 3 —Mights of True Owner 

517 The owner of goods stolen and wrongfully pawned by the 
thief may maintain trover against the pawnee (w) Even a sale in 
market overt will not defeat the title of the tiiie owner if the thief 
18 piosecuted to conviction (o), although the latter piinciple does 
not apply where the goods have been obtained by fiaud or othei 
wiongful means not amounting to laiceny ( 2 ?) Where a chattel 
obtained by fiaud is pledged, the pawnei having obtained a voidable 
title thereto, and the owner seeks to avoid the fraudulent tiansaction 
and to recover it fiom the pawnee, the burden of proof that the 
pawnee took the chattel with notice of the fraud or otherwise than 
in good faith lies on the ownoi (q) 


((/) Sume V Leach (1865), 18 0 B (n s ) 479 It should be noted that in this 
case the pa'wnee was a pawnbrokoi by tiade, and his position was compaied to 
that of a whai finger or arehouse-keepor The privilege does not, appaientl} , 
extend to goods pledged with a peison not a pawnbroker , seo title Disires's, 
Vol XI , pp 1J4 et seq As to the moasiiro of damages in cases of wrongful 
distioss, see tbid , p 200 

{h) See, generally, title lUNKRurroY and Insolvency, Vol li , pp 87 
ef seti , 114 aeq 

(t) Bankiuptcy Act, 188d (46 (fe 47 Vict c 52), ss 49, 168 Undoi the lattu 
piovision a seemed creditor is defined as one “ holding a mortgage charge or lieu 
on the proper^ of the debtor or any part thereof as secuiity for a debt due to 
him from the debt 01 ** As to pi oof bj a secured creditor, see title Bankri rroy 
AND IN 80 LV 1 s.NC\ , Vol II , p 67 

(A) romfivid, Baker il Cv v rnimi of London and Simth's Bank. Ltd , 1 19061 
2 Ch 444, C A » » L J 

(0 Seep 249, 

^w) Ferqusaon v Not'^inan (1838), 5 Biug (n c ) 76 

(*0 Leader v Chenynian, [1907] 2KB 101 , and see Binqet Manu/acUiriwj 
Co V Clark (1879), 5 Ex D 37 

(o) Sale of Goods Act 1893 (56 JL o7 Vict r 7l) ^ 24 (1), see titk 
l^w, Vol IX , pp 686, 688 et seq , and see title Sate oi Goods 

p>) Sale of Goods Act, 1893 (56 & 67 Vict c 71), a 24 (2) 

(}) Wkt^orn Blathers v Xkiiwon, [1911] IK B 463 , and see Sale of Goods 
Act, 1893 (WA 57 Vict o 71), s 23 Tms case, it seems, is distinguishable 
from the principles set out p 241, ante, and notes (c), (d), p 247, post, in that 
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518 In tho Metropolitan Police District (r) the pawnee ol *»0* 7. 
jTooda stolen or unlawfully obtained, and subsequentlv unlawfully 
pawned or pledged, may be ordered to appear befoio a magis- 

iiate, to produce the goods and dolnei them to th(> owneis, Third ’ 

I ither with or without payment by the latter according to tho 

(. ircunistances of the case If the pawnee fails to obey tho ordei ouUrfor 

ol sells the goods after notice that they have been stolon, he 

liable to forfeit the full value thoieof (*). These piovisioiis also 

ipply in the case of goods unlawfully pledged although the> were RooSOn the 

obtained lawfully (t) mptiopoli* 

Wheie piopeity has come into the possession of the police in 
connection w'lth any ciiminal charge or under the Metropolitan oi 
Citv of London Police Acts, 1889 (it), or under a search wariaut(t>), 
or undei tho Pawnbiokeis Act, 1872 («), a court of summary 
jurisdiction mav, on application bv an officer of police, or by a 
tlamiant of the piopertv, make an ordoi foi the delivery of the 
jiioperty to the peison appealing to the court to lie the owner 
thereof, oi, it the owner cannot lie ascei tamed, may make such 
othoi oidei as may, in the circumstances, lie just (h) 

519 As against the tiue ownoi, tho pawnee can obtain no better Titiu wiier* 
title than the pawner has((), and cannot hold goods, pledged by the 
pawner without authority, to which the lattoi has no title (d) pawiiei 

620 Wlieie adveiso claims to piopeity pledged aio made rntcrplemitir 
.vgainst tho pawnee, he mav peihaps liavo a light to inteipleail, 
notwithstanding Ins interest in tho debt for whicli the piopeity has 
been pledged (e) 


'icio tlie jiawnei at the tunc of tho pledge had a title to tho di iltol which had 
not ])oen tivoidotl tho owiioi 

(i) See titles \o) \\\,\) uls, I*ori(p,j) l()7 

(^) Motiupohtiin P(di( o < ’oLutM Vet, 18J9 (i A. i t o 71) ^ J7 sm) titlo 
MAGIbiKATF*?, Vol XTX , p oll 

(H) Metiopoiita-ii Tulice < oiiiU Vet ISPI (2 A. 3 Ynt < 71\ 27, 28 

[n) ‘2 A. 2 \ let c 17, hO , 2 A, J Viut c \(i\ , B t'> 

(v) Lanenv Act, 1801 (21 A. 2> Vi< t ( Mb), b lb sto tithn (’iiiMiM^i 
Law and Piiori diki*, Vol ]X , p UO, MvoisiiiAii s, Vol XIX, p bOb 
As to the tune within wlinh pioce<Mlinp;«» b\ tho claimant spiinst tho poiHon 
in posHf^s'^ion must bo bi ought, floe titlo JjiMii vxioy or Ac no\s, V(»l XIX , 
pp ISl, lb‘2 

(a) A, Ib V^ict 0 92, h J1 * 

(b) Police Pioputy Act, 18M7 (bO & bl Vict c 2U), s I (1) 

) Colt V \(yrth \\ cBtern Hank (1870), L R 10 0 P 274, Ka Lb , and flce 
Kilmmit V Beutla/ (1880), 18 Q J3 D 322, Lcjid Kninv, M K , at p 2‘20 , 
Hoe also p ‘241, unie ♦ 

{d) }\tUiam8y Bat fan (182o), 3 Hiiig 1 ]M, Ex i)h , incite p 241, anfpj and 
cases theie citod It seems that this piinciple would hold good in the c aso ol a 
pledge ot gooils belonging to a bill of sale holder or a vendor on a hiicj-purc*babci 
igi ©emen t which p^isses no propeity in tho goods to tho hiid Thcio weiiiri 
to be no repoiteci case where such pioperty has been pawned without tho 
consent of the owner 

(c) ITieie 19 no leported case on this point See title iNrERrii' ^ i^ek, 
Vol XVII , p 787 , J)e Jlolhsrhtld Freres v Motitaon, KehvnchtS Co , La Haofjoe 
lie Pane et ties Pau>t Bus v Same^ La Bantiut de France v Hame (1890), 24 (i Hi) 
TOO, C A (wharfinger interplcuding though having a claim for pn} merit ol 
charges) Beet v Haues (18b2;, I H & 0 718 (auctioneer claiming cominis*?!©!!) , 
Atienbfyi oitgh v tyl Katharmc $ l^tck Co (1878), .3 C P T) 4^, t A 
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Part III. — Pawns under the Pawnbrokers 

Act (f). 

Secit 1 — lieffidation of Pawnhi oka's Jiu^iness^ 

bi h-Smt 1 —rawnh oht)^ ^ 1 netiu 

521 A pawiibiolvei who tames on business as such, and to 
whom the Pawnbiokers Act, 1872 (q) (in this pait of the title 
lefened to as “the Act"), applies in lelation to loans not exceeding 
£10, must take out a yearlj e\cise licence foi caiiyiiig on his 
bubineHs(/0 Such licence is only gianted on the production and 
inpuisuance of a ceitificate granted iindei conditions hereinafter 
set out (i), except in the case of a pawnbioker aheadv licensed 
at the (omuienceinent of the A(t(f/), wlio, with his executors, 
adniinihtiaiois, assigns, and suecessois, is exempt horn the neces- 
sity of obtaining siuh a ceitihcaie (A) Such exemption, while not 
confined to the business then earned on by liim, but extending to 
shops subsequently opened by him (/), does not extend to a 
su((eshoi who sets up a new husihcss in a town otliei tlmii that 
in. which the business to wdiich he succeeded is situ. lie (m) 

622 B(‘f 01 e a ceitificate 18 applied foi, the applicant must give 
tw'oiitv one clear days’ notice of his application by legisteied post 
to one ot the oveiseeis ot the paiish oi place in whicli he intends 
to cany on business, and to the superintendent of the police of the 
distiK t, and, twenty -eight days hefoie the application, must cause a 
like notice to be affixed and maintained between 10 a m and 5 p m 
on two consecutive Sundays on the door of the chuuh oi chapel of 
the palish or phue, and, if there is none, in some public oi con- 
spicuous pla(o(//) 

523 Ceitiiicales aie granted m the Metiopohtan Police Bistiict 
and ill other places within the jurisdiction ot a stipendiaiy magis- 
trate by a stipendiaiy magistrate (o), and in othei cases by the 
dwtiict council of the district in which the application mado(p) 

( f) Uho Tawiibiokois Act, 1872 (35 & 36 Yut c and coimequentl} this 
pait of thc3 picbciit title apj>h only to coiitiacts of pawn wlieie the sum 
noriowod is ilO oi less, and whcie tho pawnee is a pawnbroku within the 
moaning of tho ict, see p 235, aule 

(</) 35 36 Vict c ‘13 A peibon is not deemed to be a pawnbrokei 

itutson only of his entoiing into contracts oi pawn foi sums evcoeding JCIO 

[tbtll y ti IQ^. 

(A) [hill 8 37 Poi forms ot hconce and notice ot application therefor, see 
1* ncx clop'odia of Foiins and Piocedents, Vol X , j)p ITT, ITS 
(t) Piiwnbrokeis A(t 18T2 (3o A 36 Vict c ‘H) ss 40- 44, nnd see tho text, 
infnt 

(A) Pawnhioktib Act, 18T2 (35 A 36 \ict c ‘^3), e 39 

(/) li V Inland Rvienue Conmii>s\ tnert>j OhlHon's Case and Garland'B Cast. 
[IS^Jlj 1 Q B 485 

(m) Ji V Inland lltvfnm Cimim^snoner^y Kr paiie Sthf^feVy [1907] 1 K B 10s 
at) Pawnbiokeis A(t, 1S72 (35 & 36 Vict c 9 3), ^ 12 
(f») IM , s 10 As to such magistratos, see title vtfm, A"o1 XIX 

pp 545, 548 

(p) kMwnbrokeis Act, 1872 (t)') A 36 \ict c 91) Lo( il (roveinment Act, 
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\.u ai)peal lies fioui the deti'ium of the iiulhuntv, hiil no costs can 
lie oulered against a district council if the appeal is suiccssful (q) 

524 A ceitilUate (an only he lefused on the following gioiiiidfe 
in one of thona (1) that the applicant has failed to pioduoe satisfac- 
lon evidence of good character, (2) lhat the shop in which he 
inlende to cairy on husiiiess or an> adjacent house oi place owned 
01 occupied by him is fi<'(jiientod hv thieves oi peiHons of bad 
iluiractei , (3) lhat he has not given the ii>quisile notice (i) 

625 A ceiLiIiuite must hv in tho picsciibed form (s) 

Foigeiv of a ooihlitate oi tender of a forged certiJicate is an 
olfenee puuibhahle on snniuuu\ eoiiMchon with a fane not exceeding 
I JO 01 nnpiisonment for six months willi oi vvithonfc haid labour 
A licence gi anted in puiMianco of a foiged certificate is \oid, 
and use of a forged ueitituate with knowledge that it is foigod 
poipetually disqualilies a peisou fioiii obtaining a hcencci (i) 

526 The licence must bo taken out jeailj foi (‘ach shop, and 
(allies an excise duty of 47 10s Eveij liceiue bo.iis the date of 
issue and teiminates on the Jilst July lu each yeai («) Pawnbiokois 
uho carry on bu’^iinc^s iii paitneislnp only lequue one licence for 
t acli place of business {i ) 

527 To act as a pawiibioker without a licence is an oftonce 
punishable with an excise ]ienalt\ not exceeding t‘50(a) 

528 The convution ot a p.iwnbioker on indutinenl foi fiaud in 
hib biihiness or toi iecei\ing stolen goods lendeis the liccuice liable (o 
cancellation by the (‘oni t hefoie which the conviction is obtained (h) 

•Suu-^'i ( I 2 Cuhilmt o/ JhimiHHS 

529 A pawnbiokoi must k(*cp and use ceitain piescrihed bookh 
and documeiilH, wliicli include pledge hooks, pawn tickets, sah*- 
books, dc-claiations of claim and loss, and ri^ceipts and foiiiis of 
special contracts, and ontiiis must he made thiTein in the manneu 

1 S<) l (.'iS & 07 ^ lot c 71), H 27, K< fiHo lax at, Oo' i iami m , Vol Xl>f , 
1) 2S() 

I//J R V Xoi tlnnnl eildud Jusitus, l\ fnitU Amble Urban IhHtiut 
(l‘K)7), 9b L T 700 to siifli ippouK p 259, s/ 

(r) I’awnbrokeis 4< t, ls7i (dO lio ^ ict c llJ), s 11 F(ji aiuilogous cants 
whtio su( h giauncl[>i hav< to bo consulorod, sco tulo Imoxicaiixo Luiiou'j, 
V» I XYJl] , pp 04 et SC// 

(s) Pawnbiokors Act, 1872 (15 A db \ ict c 01), s 11, Schfd VJ 

(t) Ibid ^ H 44 As to t]i< olbnco of for^^er^ geueiall^, wee title Ciumixat 
L vw AND PnocEDl Jtl , \()1 IX, pp 711 it Hftj As to th(i laosecutiou oi 
oiTonces pumshable on Humnidiy coiivk tiou, see title Maoi^jkaips, Vol XJX , 
pp 080 et seg 

(u) Pawnbiokera Af t, 1S72 (d5 A U» Vitt t 9d), t> 17 
(r) Excise Licenc^es Act 1820 (C Oco 1, c 81\ s 7 

(a) Pawubiokera Act, 1872 (C5 A dblict < 9d;, s d7 It houis that this 
piovibion onl} ajiplics to iiawubiokeis who actively (iui> on l)usinc->3 as feuch, 
< 111(1 does not <ifiply to pci^ons who in the ordinurv way ol buHincss eij(< r into 
contracts of puwu when then business has in itself no roimfition with pawn- 
broking, see tho definitions (d “ pawnbrokei,’* p 2 ifnfi As to 1h® 
recovery of excise penalties, see title Pj-xfnue 

(b) Pawnbrokers Act, 1872 (3*5 &> db Vict c 93), a d8 
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indicated in the prescribed forms. Failure to comply with these 
provisions constitutes an offence (c) 

530 A pawiibioker must keep exhibited in lai^e characters over 
the outer dooi of his shop his full name with the word ‘‘ pawn- 
broker He must also keep exhibited in a conspicuous part of his 
shop, so as to be legible to peisons doing business therein, the infoi- 
ination which is contained on the presciihed foim of pawn-tickets 
Failure to comply with these provisions constitutes an offence (d) 

It seems iluiL an agieement foi secret paitneibhip in a pawii- 
bioker’s business is contiary to these provisions and that no legal 
partnership is tlieieby constituted (c), but at the same time contracts 
made in relation to the business so earned on are not void by reason 
only of such detect (J ) 

531 For the purposes of the Act(f/; evej vtlmig done oi omitted 
by the soivant, apprentice or agent of a pawnbroker in the course 
of 01 in relation to the business of the pawnbiokei, is deemed to 
be done oi omitted by the pawnbrokei, and acts of a pawnbrokei 
author ised by statutory provisions may be done by such servant, 
appi entice or agent (h) 

532 The pioviBions of the Act ((/) extend to execulorb and 
adiniuistiatois of deceased pawnbiokei s, except that they are not 
liable for any penalty oi foifeiture personally, oi out of their own 
estate, unless the saine is incurred by then own act oi neglect (?) 

533 A pawnbrokei in lespect of business earned on by him in 
accoi dance with the Act (f;) is not a ** money-lender ” within the 
Monev-lendeis Act, 1900(A) 

Sect 2 -Panning and Rpfhnnjition of Pledges 

534 A pawnbiokei must, on taking a pledge in pawn, give to tlie 
pawner a pawn-ticket, and must not take such pledge unless the 
pawnei takes the pawn-ticket (1) 

, (( ) Pawiibiukers Act, 1872 (%) & 3b Vict c 01), b 12 The presenbod form 
of these books and documents aie found in iM , Sc bed III , see Eiicyclopdcdia 
ot Foiins and Piecedents, Yol X , pp 178 ef As to the proserution of 
ofteiideis, see pp 2.')6, 269, post 

((/) l^iwubrokers Acf, 1872 (35 & 36 Vict c 03), s 13 As to the prosecution 
ot ottondeis, see pp 238, 269, post 

(f) So held lu V //(uwdr/* (1815), 12 Cl & Fin 237, H L , aiidArwj- 

•itronq v jU'^nniioug, Lewis v Armstrmig (1834), 3 My A K lo, decided undei 
Btat (1800) 39 & 40 Geo 3, c 99 (now reptaled), and not of certain authont> 
under the Pawnbrokers Act, 1872 (36 & 3b Vitt c 93) 

[f) Seep 267, posf 

\g) Pawnbiokers Act^ 1872 (35 & 36 Vut c 93) 

{h) /6td, 8 8 

(i) Ihid , 8 7 

63 & 64 Vut c 61, s 6 The fait that ho has on one occasion lent 
nione^ on the bocunty of a bill of sale does not make him sue h a “ money- 
lender” (Vmm an V [1911] 1KB 792), and see title Mo>fy and 

MONBY-LENDnsO, Vol XXI , P 44 

(/) Pawnbiokei*s Act, 1872 (35 & 36 Vict c 93), s 14 The foims of j)awii- 
tickets are prescril>ed by tbtd , Sclied III Tho> contain, titta aha^ the scales 
of charges, temis to time of redemption, and directions as to the steps to be 
taken when the pledge is destroyed by hre, or the ticket is lost, mislaid, or 
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535. Where the loan exceeds 40*. but does not exceed JS!0(in), t. 

tiie pawnbroker may make a special contract with the pawner, FsmAlt 

piovided that he delivers to the pawner at the time of the pawnmg *04 
L special contract pawn-ticket signed by himself, and the pawner RedentvttMl^s 
•,i<Tus a duplicate thereof Such a special contract is within the of Pl®di#R ■ 
l»ovisions of the Act (n) save as far as they aie excluded by the s|K<rir~ 
it'ims of the special contract (<;), and is also subject to rules of t‘oiitrna« for 
Knnmon law where these are not repugnant to the provisions of the 
-.tiitute (p) 

536 The pawnbroker may only demand or take certain specifaed Profita and 
piofits and charges on a loan on a pledge (q)^ unless the loan cbargoB 
exceeds ilO, when the statutory provisions do not apply at all (i) 

Specified profits and charges aie provided wheie the loan exceeds 

106 («), but it IS submitted that these only apply m cases where no 
special contract has been made (t) The pawnbroker must at the 
Lime of redemption, if required, give a receipt for the amount of the 
loan and profit paid to him (u) 

537 Eveiy pledge is redeemable within twelve months from fimefoi 
the day of pawning, exclusive of that day, but seven days of giace 

aie added within which, if not redeemed within the year, it continues 
to be redeemable (v) 

A pledge pawned for 10s. or less, if not lodeemed witlun Piwiges Cor 
the year and days of grace, becomes, at the end of the days of grace, 
the absolute pioperty of the pawnbiokei (a) This piovisiou does 
not, however, give the pawnbroker such a property in the pledge as 
would prevail against the claim of the leal ownei wheie the 
pledge had been pawned without the owner’s consent by a person 
who has no title to the pledge (b) 

stolon The pawnbroker ib entitled to charge for the ticket itself , see iM , 
scheds III and TV A pawn ticket is the subject of laioeny (/*’ v Morrism 
(1859\ Bell, C 0 158), and see title Criminal L^w and rRorKDiin, 

\ol IX , p 642) 

(w) Pawnbrokers Act, 1872 (t35 & 36 Vict c 93), m 10 (whu h altogethoi 
excludes from tlie Act contracts where the loan exccf Is £10) P(»r forms of 
'Special contiacts for loans exceeding £10, see Knryt »pKMiia of Forms anil 
Ihecedents, Vol X , pp 184, 186, 187 

(n) See note (/), p 218, ante 

(o) Pawnbiokers Act, 1872 (35 <k 36 Vict c 9J), s 24 This ticket is exempt 
Lrom stamp duty (tJtd ) As m the case of ordinary pawn-tn kofs, a special 
form IS provided, which must bo used by the pawfibrokor (thuf ,812, Hched III . 

Form 7) In the absence of special terms, where the loan cx( pchIh 40^ , Hched III , 

]\)im 2, c, 18 piovided 

(p) Jones V Marshall (1889), 24 Q B iJ 269 

\q) Pawnbrokers Act, 1872 (35 & 36 Vict c 91), s 15 The charges aie mi 
out in tbul , Sched IV 

(r) 1 bid , 8 10 In such a case none of the provisions of the Pawnbrokers 
Act, 1872 (35 & 36 Vict c 93), apply, and any terms may be agreed upon as 
to prohts and charges by pawner ana pawnee 

(fl) Ibid, s 15, Sohed tV 

(tj Ibid,-^ 10(2), 24 

(a) Ibid fS 16 This receipt is not hable to stamp duty unless the proht 
amounts to 403 or more {tbul ) As to stamp duty generally, see title Revpnue 

(v) Pawnbrokers Act, 1872 (36 & 36 Vict c 93), s 16 

(а) Ibid , B 17 

(б) Btnger Manufacturing Co v Clark (1879), 5 Ex I) 37, per furiam, at 
p 46. 
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A pledge pawned for above lOs continueb redeemable until 
disposed of by sale or otherwise, although the year of redemption 
and days of giace have expired (c) 

638 Tho holdei for tlio time being of the pawn-ticket ib pzesumed 
to be the p(‘isoii entitled to redeem the pledge, and the pawnbroker, 
on paymf nt to him of the loan and proht, must deliver the pledge to 
the pfihon pioducing the pawn-ticket and is indemnified for bo 
doing (</) This indemnily onh applies as hetw^een the pawnbrokei 
and th(‘ pawnei, or the ownei who has aiitlioiised the pledi^e, and 
in no degree aflotts the common law rights of an ownei whose 
property has been pledged against his will (c) 

Srct 3 — Salr oj Pledfjes 

SiTB Sfci 1 —Condmt of Hales 

639 A pledge pawned foi a sum abo\e 10s must, when dispo-^ed 
of by the pawnhioker, be disposed of bv sale l)\ pulilic auction, 
Hubiect to special icgulations ( / ) The pawnhioker ma\ bid foi 
and purchase at siuli a sale a pledge pawned with him, and on 
purchase is deemed to he the al)solute owoiei of the pledge pui- 
chased (c/) A title thus acquiied is not valid against the tiue 
ownei of a pledge which 1ms been fiaudulentlv pawned without lus 
consent by ai)<iwnei having no tith t)ieieto(//) At any time within 
three yeais altei such an amtion, the hoklei ot the pawn-ticket 
may inspect theenliv of the sale in the jiawnlaokei's hook (i) and 
the autlienticated catalogue of jiledges ih) oi eitliei of them (/) 

SbiJ-HFCr 2 -Appluntan Htiiphfs 

540 Wbeie aftei sale of a pledge jiawned foi a sum above lO^ 
there appeal b in the pawnhiokcn s hook to he a siuplus ovei and 
above the amount of the loan and piotiL duo at tlie time of the 
sale, tlie pawnbrokei must, on demand, within thit^e Aeais aftei 
the s«ile, pay the suiplus, the necessaiv co-.ts and chaiges of the 
sale being Just deducted, to the lioldei of the pawn-ticket If within 
twelve months befoie or aflei a sale lesulting in a suiplus another 
s£ile ot a pledge oi pledges of the same peison lesults in a deticit, 
the pawnbrokei has a light of set-oft and i^ only liable foi the 
balance due theieaftei {nt) These piovisjons do not aflect the 
common law right of a pawnbrokei to sue the pawnei for a deficit 
after sale (71) 

M PawJibiokois Act, 1872 (35 36 Vict c ^3), s 18, uad s €0 ]> 2al, ante 

ui) Pawi)lnokeiM V(t, 1872f35& i6\ut c 63), a J>, s?eo j) 253, 
f() hntqet Maiwfadiu in f Co v » larA (1879), a bx D 37 
{}) No J\iwTibiokeiB Act, 1872 ( A: 3b \irt r ^M), s pi Sohcil V , and 
hce,t^inJhoi titlo Ax oiiox \M) Auctiomfix'^ Vol 1 , pp r>07 508 Ah to the 
ponalh loi bicuch ol slatutoi^ pKWjsumsb} luthonoei 508, whtie 

the logulidioiiM aiP sot emt 

(f/) l^awiibiokei'^ Act 1872 (35 cV 3b\i(t c 93), s 19 

{/i) Barron s\ (1900), 82 Jj T 721 

[i] As to the pawnbroker H books, ^ee p 249 ante 

iL\ As to this catalogue, see title \LOiiox vMi AIfJIO^FTls, \ul I, 
pp 507, 508 

(/) Pawnbiokeis ^ct 1872 ( 55 A 3b Vict c 93), s ‘21 

(m) Ibid 6 22 

(n) Jotiei V Marshall (1889), 24 Q B I) 2s9 , see p 215, at,te 
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Sect 4 — lledehiny of Pledyet SBcr 4 

Sub-Sect \ —Ptodwtion o/ Vann-Uilel 

OfHSdSMk 

541 The pa^^nb^oke^ muht on paMiiont of loan and profit uedem^ion 
(hdiver the pledge to the peiBon piodiuiiig the pawn-ticket (d), but, bv holier^ 
subject to certain provisions (/;), he is not bound to deliver back tlie ticket?, 
pledge unless tb^ pawn-ticket is dehvciod to hiuKt^ These p..o- 
Msioiis only Bpplj as between pawner and pawuieo, and do not 
aflfect the rights of real owners of pledges pledged without ilioir 
consent (rf' 


642 Any pel son claiming to be the ownei of a pledge, but not UMkmptiou 
holding the pawn -ticket, and alleging that the same has been lost, ^'koniuket 
mislaid, de8tro}(*d, or stolen oi fiauduleiiily obtained fioin bun, may 
apply to the pawnbroker for a printed form of declaiation, whicli 
must be delivoied to him by the pavvnhiokei (c) Tlie declaiation Sw^oru 
must be in the piescribed foini(/ and mav be imide beloie a com- ’'‘rahon 
missionei foi oatliH(^) oi a justice by Ihe ajiplicant and by a pei^ui 
identifying him If the applicant dehveis hucli doclaialion to (be 
pawnbioker, he ac(|uues as between himself and the pawnbiokoi all 
the saino rights and if 3 !iiodies as if he prodiued the pawn (uket (h) 

The declaration is not eih ctual iuil(‘ss it isdul> made anddehvoKHl wiku 
to ihe pawnbrokei not latei than on the thuil da\ aftei tlie day on tkcUiiUion 
which the form is delivered to ihe applicant, i‘\clusive of a day oi 
days on which tlio pawnbiokei is prohibited from canving on 
business, the pa vMibioker lieing indcMiiiiiiied foi not delivenng the 
pledge to any poison until the* expuiition of this period (/) 

543 The pawnbrokei is fuithei iiidemnified foi delivenng I be Uidomnityof 
pledged otherwise acting m conformitv witli the declaration uiiU‘ - avMii)ri)Ur 
he has actual or constructive notice that the declaration is fiandulenl 
or false in any maleiial jiaiticnlar ih) 


644 The leal owner of goods jiledgod without liih consent is not Ucul ownorS 
confined foi his remedy to the foregoing piovisions, but may sue at of 
once to recovc^r the goods (i) 

545 A peisori who wilfully make*, such a d (laiation Knowing" it bHiHc 
to be false oi not believing it toh^ line, is gmity of a misdcnneanour (k'^larndon 
and iH liable to punislinient liy iinpiisoniueiit oi a fine* (y//) 


(a) Pawnbiokers Act, 1872 (35 & 36 Vict ( 6 5), « 25 

t h) See tho text, tnjin 

() PawiibrokeiH Act, 1872 (35 iV 16 \*(t c 61), s 26 
d) Stor/€i Mnimjurfintnrf (^n v (1S76), o Kx D 37 

e) Pawnbrokei s Act, 1872 (15 16 Vu t < 61) h 26 ( 1) Tho dehvf‘iy of 

the ticket by mistake to a thud pci son, if that prison his ibsronrled and the 
ticket oaiiiiot be obtained from him, is a “ l^»^s ” wdhin those provisions 
(Uurs/ein V (1873), Tj PHI P 122; 

(/) Pavinbrokers Act, 1872 ( 57 56 Xict o on *^1 lud HI , \ 

(ff) Coinmissionorp for Oalhg Act, 186J (51 A 55 Viol 4 »0), s 1, ho (3 titles 
EviUEVfL Vol XHI,P 627, Souciroiis 
(/i) Pawnb^oke^^ t, 1872 (35 A 36 Vicf ( 6*5), h J6 f2) 

(t) JM , B 26 (2), (3) 
f/0 Ihtd , s 29 (4) 

(/) Singer Manufadvriruj Co v (Vaifc, eujna, at p io 

[m) Perjury Act, 1611 fl & 2 Geo 5, c 6), repoding tha* pint only of the 
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Sub-Seot 2 —Damage to [Hedge 

64tt If a pledge xs destroyed or damaged by or m consequence 
ot hre, the pawnbroker is hable, on application within the period 
available foi redemption, to pav the value of the pledge aftei 
deducting the amount of the loan and piofit, such value to Ik* 
the amount of the loan and profit and 25 per cent on the 
amount ot the loan The pawnbrokei is entitled to insure to the 
extent of this value (n) 

54V Where a peison entitled and ofieiing to redeem a pledge 
shows to a couit of summary jurisdiction that the pledge has 
become or has been rendered of less value than it was at the time 
of pawning by or through the default, neglect, or wilful mis* 
liehavioui of the pawnbroker, the owner may be awarded reasonable 
satisfaction in respect of the damage, and the amount awarded must 
be deducted from the amount payable to the pawnbroker or must 
be paid by the pawnbroker as the eouit directs (o) In order to 
obtain a remedy iindoi this provision the owner must prove actual 
default 01 neglect in the pawnbroker, which is not presumed in the 
case of accident (p) 


SiJB-SKci 3 -Oidtrt/ot Ddii’eiy 

548 All 01 del for the delivery of goods and chattels to the 
owner may, on pioot of o^^neiship, be madp by the court betore 
which the conviction is obtained (</), oithei on payment of the loan 
or any pait thei(3of to the pav^nbrokei, or without payment, accord- 
ing to the conduct of the owner and the other circumstances of the 
case, in the following cases — 

(1) Wheie a peison is convicted in a couit of summary juris- 
diction of knowingly and designedly pawning with a pawnbioker 
the pioperty of anothei person without the authority of the 
ownei , 

(2) Where a peison is convicted in any court of feloniously 
taking or fraudulently obtaining any goods and chattels, and it 
appeals to the couit that the same have been pawned with a 
pawnbiokei , 

(3) Where in any proceedings before a court of summary 


Pawnbiokers Act, 1872 (35 36 Viit c 93), b 29, which deals with perjury in 

this matter , penalty, penal servitude for not iiioio than seven years or 
impnsoiinieiit with or without hard labour for not more than two yeais, ox a 
fine alone or added to Uio other penalties , and see also title Cbiminal Law 
AND PjiocEDUUE, Vol IX , p 490 Making a faKe declaration as to a pledge 
of grbater value than £I0 was held not to be an offence under the lepealed 
provision (/? v Tregmuty (1309\ 63 J P 6(H) 

in) Pawnbrokei*8 A<t, 1872 (35 & 3() Vict c 93), s 27, and see title 
IjfSUKANCE, Vol XYIl , p 524 

(o) Pawnbrokers Act, 1872 (35 & 36 Vict c 93), s 28 

(p) St/red V Carruthera (1858), E B ik E 469 (accidental fire) This case 
was aeoided ou similar woids occuning m stat (1800), 39 & 40 Geo 3, o 99, 
8 24 (now rmealed) As to the common law liability of pawnees, see p 243, 
ardt, titles Bailment, Vol 1 , pp 544, 564, Neqliqenok, Vol XXI ,p 430. 

( ^ ) See the text, ta/ra, and p 265, poet 
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4il^ 

jurisdiction it appears to the couit that any goods an^Hlittej 
brought before the couit have been unlawfully pawned (») 

649 An Older for delivery made by a court of sutninarj jniis- 
diction is no bar to an action at common law by the owner against 
the pawnbroker for the return of the goods, where the ordei has 
lieen applied lor by a person otbei than the owner (ti) 
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550 A pawnbioker wlio, without reasoiuiblo excuse (pi oof ixnait^ foi 
wheieof lies on him) (f), neglects oi icfuaes todelivei a pledge to the 
peiBon entitled to ha\e delivery iheieof is guilty of an oflence (t/) , onntkd*^ 
and a couit of surnmaiy jiuisdiction may, withoi without imposing 
a penalty, 01 del the delnen of the pledge on pajment of the 
amount of the loan and profit (a) 


Seci 5—OffcticcH. 

SuB-Sycr \ Pawnholn^ 

551 A pawnbiokei commilh an offence (h) if he does any of the OffenoMin 
following things — (1) takes an ailiele in pawn fiom any person 
appaiently undei the age of fourteen, whethei offeied by that 
person on Ins o^^n behalf oi on behalf of any other person (c), oi 
liom any poison appealing to be intoxicated, (2) pui chases oi 
takes m pa^\n oi exchange a pawn-ticket issued by aiiothei pawn- 
iuokei , (JJ employs any scivant oi appi entice oi othei i>erson 
undei the age ot sixteen years (o take pledges m pawn , (1) (allies 
on the business of a pawnbroker on Sunday, Good Fiidav, oi 
(Jhiistinus ]>av, oi a day appointed foi public fast, humiliation, oi 
tliaiiksgiving, (5) undei any pretence pmi liases, except at puldu 
auction, any pledge while in pawn with liim , (6) suflors any plod^'* 
while in pawn willi linn to Ik icdeemed with a view to lun 
puichasing it, (7) makes any contiaet oi agreenumt with anv 
peison pawning 01 offering to pawn an> aiticle or witJi the ownei 
thereof for the puichase, sale, oi disposition theieot within the 
time of ledeniption , (8) sells oi otherwise disposes of any pledge 
pawned with him except at tlie time and in he mainui authorised 
by the Act (d) 


(r) Pawiibiokerfl 'V.ct, 1872 fd*) iV ih Vict r 01 ), b 150, and wee title 
Crimjxal Law axd Pko( inupi, Yid lA , OSS As to the powc^rw of iongif* 
tmtee m tlio metiopolii g 6 'iioiall>, seo p 217, avit 

(b) LiPe^fef a Co v (;/<(/ rwa?/, 1 19071 2 K b U)l Even if tho owner had 
ijiphed for the ordoi, 7 /fon whether thoic would have l)«wn an cfttoppel ats 
against him {ihtd ) 

(<) In the absence of dishonesty, the loss oi tlu jilcdgo by ttic pawnbioker is 
a “leasonable excuse” [AUworthy and Walhr v ('layfmt [1907] 2 K b t) 8 '>) 
(m) For penalty, see p 2 o 8 , jmf 
(aj Pawnbrokeis Act, 1872 (33 A 36 Vu t f 9,>) y 31 
{bj P'or penalty , nee j) 238, poet 

(c) Childien Act, 1908 (8 Edw 7, c 67), t» 117, whicli laisos the »g( to 
fourteen from twelve vears as laid down m the Pawnbrokorn \( t, 1872 ' { > & 16 
Vict c 93), s 52 montioiied in note (d), fw/ra, and see lith Jx^sxrs ano 
Children, Vol XVJI p 172 

(d) Pawnbiokers Act, 3S72 (3o A 30 Vict c 93), S 32 tooUonces by 
retauera of spintiiouH Jkjuois taking pledges as secunty foi /i debt for such 
liqiiora, see tirle Intoxicaiixo Liquojrs, VoJ XVIII, pp 1^0, 171 
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bWKFk pawiibrokei who knowingly takoa in pawn any linen ot 
%)paiel or unbnished goods or materials entiusted to any person 
tf) wash, scoiu, non, mend, rnanufapture, woik up, finish or make 
up, commits an ottenco, and is liable on summiiy conviction to 
forfeit a sum not cxceoihng double the amount of the loan, and to 
U'stoie the pledge to the ownei in the pie'^ence of the court oi as 
the (ourt diifct'5 (e) Unfinished goods or materials include am 
goods of any inanufaetme, oi of any pait or brancli of any 
numifactuie, eitlua mixed or sipaiate, or any mateiials whatever 
plainly intended foi the composing oi manufacturing of any goods, 
after 8U( b goods or materials are put into a state or couise of 
manulaituie oi into a state foi any piocess or opeiafion to be 
peifoirned tbeieiipon oi therewith, and before the same are com- 
phted 01 Iniished toi the purpose of wear oi consumption {fj 

553 The ownoi of am such aituks above imntioned, if they 
have hoGii p iwned, oi ot an aiticle unlawfully pawned (r/), may obtain 
a seaich waiiant, upon pioot liefou) a justice on oath of piohable 
cause of suspicion, and that the goods, if unlawfully pawned, have 
been unlawfully obtained (//) Thewaiiaiit must ht executed within 
tlio houis of husmesH at the shop of the suspected pawnbroker (//) 
Resistance to the seaich entitles the constable to break open the 
slu)p and is an oftence If the al)ov< -mentioned goods, oi any of 
them, iUe found, the couit must, on duo jiioot of propeity hv the 
ownei, (aiise them to he lestoied to 

554 A pawiihiokei muht at anv time, when oideied oi sum- 
moned h} a couit of summaiy juiisdii tion, .ittind hotoie the coiut 
and pioducoall liooKs and papeis lelating to Ins Imsim ^s loquued 
by the conitfM Failuio to comply with this piovision is an 
o(hm(e(/. ) 

555 The ftdlowing acts and dihnilts 1)\ a pawnhioker with 

lesped to pkalgc's foi loans of moie than l(k? aio olTeiices punish- 
iiblo summaiilv by a lino not exceeding —(1) F.iihng to 

co;uply with tlio piovisions as to 8.ile . (2) entiuing in Ins hook a 
ph'dge as sold foi less than the sum ie,iliseil oi tailing to enter th(‘ 
same (fi) lefusing to any pei>.on entitled theieto inspection of an 
entiv ot sale in Ins book or of the aiithentu ated catalogue, 
(4) failing without lawful excuse (pioof win icof lies on him) to 


(0 Pawnbiokpis Act, 1872 ( iNt 36 Vict c s io Th© amount foifeitod 
must be pai<l to tlin o\eMoors ot the pool of tlio piiish in which tho otfcnco is 
cniiimittoa {tlnd ) Foi the piosoiution of oiTences punishable on auminai} 
convutimg see title M\oistk V ol XIX , pp 5S0 t't 
V f) Fiiwnbrokeis A(t 1S7‘2 ' >5 30 Vut c UJ), h } 

(</) Art to unliwful piwiiiii.;, son p J’i7, 

(/i) Va to SI mh wuii mts m gonei il, soo titles Crimln VL Lxw A^D Pin) 
oFneHi- Vol rx, p no, MvcisiRviL^, Vol XIX , p 676 , Police, p 498 , 

^ 1 ) Piwiibiokers Ut 1872 (3 1 A 36 Vut c 93), s 30, and see p 25-i, ante 
lA) Pawn broker‘d Ait, ls72"[35 A lo Viot c 93), s oO For penalty , see 
)> 258, jmt 

d) As to summary couvictious generally, see title Magi^^irates, Vol XIX , 
pp 689 et ^eq 
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produce such a catalogue on lawful demand , ( 5 ) refusing to 
demand the surplus to the person entitled thereto (m). 

556. Wheie a pawnbrokei is guilty of an offence against the 
V(‘t(«) (apait fiom offences relating to licences (o) ), any contract 
of pawn or otbei contract made bj him in lelstion to his bubiuess 
of pawnbroker is not void by leason onlv of the offence, nor by 
ic.i''On only of the offence does he lose his lien on or light to the 
jiledge 01 to the loan and piolit This enactment does not affect 
uiy pionsion lelating to ouleis foi deliveiy or lestoiation nindo 
I)} any coiut(p) 

Srii '*^1 < 1 2 — hy l*tnni€i 8 

557 Any pel son is of an ollence who knowingly aiul 

(IpMgnedly pawns a pa\N nbiokei the piopeity of another person, 
without being emplojed oi aiithori‘ 3 ed by the owner thereof to pawn 
llie same, and is liable on suramaiy conviition to a fine not exceed- 
ing £5 and, in addition theieto, any sum not exceeding the full 
\Hlue of the pledge as ascei tamed by the couit(7^ The tact that 
I person has been convicted of hiiceny of a chattel is no hai to a 
bubsecjuent piosecution foi unlawfully pawning the stolen chatt(‘l (/ ) 

558 Any person is guilty of an offence (b) wlio ( 1 ) offeis to a 
]'awnbiokei an aiiicle by way of pawn, being unible or refuHing to 
;4i\e a satisfactoiy account of the means by which he became 
po^nessedof the aiticle , ( 2 ) wilfully gi\es false infonnation to a 
]) iwiibiokoi as to whethei an aitide ofloied b\ linn in jiawn h 
I ns own piopeity oi not, oi as to his name and addiess, oi as 
10 the name and addiess of the owuei of the article, (M) not 
being entitled to redeem, and not having any coloin of title by 
law to ledeeni a pledge, attempts oi cndeaxouis to ledeciii tlie 
bame (t) 

559 In the cases mentioned in the preceding paiagraph, and 
where a pawnbroker reasonably bUHpect^(a) that an aiticle offeiod to 

(m) Pawnbiokeis Act, 1872 ^^35 A ^6 Vict c 33), b 

[n) PawnbrokerB \ct 187*2 at» Vict c OtJ) 

\o) Soo i> 2-10 ante 

(/>) Pawnbrokoi-^ Act, 1872 ( 15 A 3(> \ itt ( *M), p 51 As in such oiclois, 
0 p 254, ante , 

(fy) Pawnbiokeis Act, 1872 (45A3b Vict t ai),B Iht hnninaybf applied 
to comjieDsate the pei'^on nnuiod and to def^a^ tbo corIh of piosecution, but m 
»a>© the person injuiod declines to receive cofupciiBation, or theie is a surplus, 
the fine or surplus must be paid to the overseors of tho poor of the paiiih m 
which the offence was committed {xhid ) The pawnbrokei himself maj be the 
prosecutor {tancettv Bterman (1898), 14 T LB 148) Ah to the pro'iocutioii of 
offences punishable on summary conviction, see title Magisirates, Vol XIX , 
Pl> o 89 ei B&j 

\r) Pukford v Com, [1901] 2KB 212 
( 0 For penalty, see p 258, pi^ai 
U) Pawnbrokers Act, 1872 (35 & 30 Viot c 9.3), s 34 
(a) The reasonable suspicion need not be a suspicion that the person offeniig 
goods 10 himself the tnief, nor need the pawnbroker leave his shop to uuiko 
fnither inquiries (^Touarc^ v Clarke 20 <2 13 D 5o8) In an action for 

false impnsonment against a pawnbroker arising in such a case, tho r|uestion 
to whether the defendant's suspicion was reasonable is one for th^ judge atid 
not for the jury {thul ) , apd see title JSvidekck, Vol XIII., p. 431 
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Jjim lid' pawn has been stolen or otherwise illegally or clandestindy 
obtained, he may seize and detain the person or article, or either 
of them, to be delivered up as soon as possible into the custody of 
the police, and in the case of a poison so detained to be brought 
before a justice (b) 

The pawribioker, upon certificate of the justice, may m such 
a case be compensated foi his expenses, trouble and loss of time, 
such certificate having the effect of an older of court upon the 
offendoi for Hie payment of the expenses of a prosecution (h) 
under the Ciiminal Law Act, 1826 (c) 

Similar pioMsion for detention is made, iindei special statutes, 
in cases arising in the Metropolitan Police Distiict(rf) and the City 
of London (c) 

660 A pawiibiokor may, on reasonable suspicion that a pawn 
ticket has been coiintei felted, foiged or altered, detain the peison 
iittei mg, producing, showing oi oftenng the same and the ticket 
or eithei of them, and deliver the poison and the ticket, c>i 
either of them, into the custod} of the police (/) 

SncT 6— Penalties and Pi osec niton 

561 A pawnbroker or othei peison found guilty of an offence 
under the Act ( 7 ), in lespect of which no spedhe foifeitine 01 
j)onalty is thoieiu prescribed, is liable on summary comiction to a 
penalty not exceeding £10 (h) 

562 Penalties m the absence of a special direction may be 
applied by the couit ( 1 ) wheie the complainant is the part\ 
aggiieved, by paying one moiety of the penalty to him, and 
( 2 ) whore the complainant is not the paity aggiieved, by paying 
linn no part theieof, or such part only as the court thinks 
lit (i) 

563 Wheie it appears to the court that the irifoimation 01 
complaint is frivolous, the mfoiraer 01 complainant may be ordered 


(h) I’awnbiokeiN Act, 1672 (^5 & JIO A at l M3) h 34 

(r) 7 Cioo 4, c 01, p 23 , now ropoabd uiid replaced by the C'osIh m CiiininJil 

Act, IMOS fs Ldw 7. c 15), h M ((>) , bco title Law \m» 

]‘aocn>VJx>, A^)l IX , j)p 321, note (/), 44o 

(d) kLetiopohtaii 1\)1 ko Act, 1839 (2 3 Vict t 47) s hh As to the Meti 0 

])olilHn I’olue Liritiict, bee titles Macusibajls, Vol XIX ,p 54S , Polki*, 
j) lb7, ftv't 

(f) City of London Police Act, IS 19 (2 Ac 3 Viot r \ci\ ), s 48 
(y) Pawiibrokei-a Act, 1872 (35 d 33 Vict r 93), s 49 Tlttoruig a forged 
paw;.i-tioket with intent to defraud is an offence under the Foi gery Act, 1861 
(*24 A. 23 Viot c 9K), s 21 as tlie same is an “accountable lecoipt** within 
that section (It v Fttr/ne (ls57). Dears & B 175, C C It , and see title 
t'^f^!I^Ali Law A^D Pnocrnrjif, A’^ol IX , pp 719 et A pawu-tickct is 
the Mubiett of laueuv {H v J/o; mow (1859), Jlell, C C 158) 

[q) I'awnbrokois Act, 1872 (35 & 36 Vict v 93) 

]lnd , s 45 As to Uie prosecution of offences punishable on suminaiv 
roiiMotion, see title Magistii vtes. Yol XIX, pp 589 ri «eq A common 
uitoriner may commence proceedings {Casudl v Moiqan (1839), 1 E & E 809 
(a CHse 1 elating to penalties under a re]^aled Act) ) 

( 1 ) I^awnbrdieis Act. 36 Tict c. «. 46. 
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to pay, as amends to the defendant, a sum not exceeding £$i 
recoverable as a penalty (A). 

584 A common informei compounding, delaying, or with- 
(hawing any information foi raonev diiectly or iiidiiectly paid 
to him commits an offence (/) oorapouiuUnff 

' offi iices* 

565 An appeal lies to (piaitor sessions fiom a summary Ainwais in 
conviction foi an offence under the Act {i«), m accordance with the B»''‘cral 
general provisions governing ajipeals in summaiy jurisdiction (/() 


ItanaA. 



566 All appeal from a lefusal to grant a ceitificate foi a liceni?e(o), 
must be made to a couit of geneial or quarter sessions of the dibtuct 
held not less than hfteen da3"8, and unless adjourned by the court, 
not more than foui months, after the decision complained of Seven 
days’ notice of the appeal and of the giounds theieof must be given 
to the other paity by the appellant, who immediately theieaftor must 
(mtei into the usual recognisance before a justice with two sureties. 
If the appellant is in custody he may be released thoiefiom on 
entering into the recognisance The conit may adjoin n the 
appeal oi coulirm, leverse, oi modify tlie decision oi remit the 
mattei with the opinion of the couit theieon, oi make such oihoi 
ordei as it thinks just, and the couit has a complete discretion as 
to costs (jl) 


Appeal from 

UfUHUl to 

^riint 

(trtirtcRte. 


No nrrtwraHt 


567 No Older oi conviction of the court of Hummaiy juris- 
diction, the subject of an appeal, may be quashed foi want of 
form or be removed by cotioiau ov otherwise at the instance of 
eitliei party (q) 

568 Any person sued or piosecuted for anything done by 
him in puisuance oi execution or intended execution of the 
\ct(/)may plead generally that the same was done under those 
ciicuiubtaiices and give the special mattei in evidence (/») 


PI ndlng 
vpt Uil 
11/ Iter 


(A) Pawnbrokers Act, 1872 (b> & Mi Viet c *U), s 17 

ihn) , H 48 Pur penalty, floe p 258, antf ^ 

(m) J’awnliiokers Act, 1872 ( J5 16 Vict c 9,1), 8 52, Sijminar\ Jurisilutum 
let, 1884 (47 A 48 Vict c 4Jj, s 4 and Nfhed (lepoaliug m paifc the l^awri- 
brokers Act, 1872 (J5 J6 Vict c 91), s d2) 

( 7 ?) Summarj^ JmiNdution Act, 1879 (42 & 43 Vut c 49), and «oo title 
MagISI RATES, Vol XIX , pp 642 ef 

( 0 ) See p 249, ante All other appeals are governed by the gem ral law aw to 
appeals to quarter sessions, for which sm> title Maoisirmi^s, Vol XIX , 
pp 6;KS— 660 

ip) Pawubiokerfl Act, 1872 (35 & 30 Vict c 93), s 52 This socljon has W n 
repealed (see the Wummaiy Jurisdiction Act, 1884 (47 A 48 Vut c 4 1;, h 4) 
except so far as it relates to an appeal in this particular inatt» 1 

(q) Pawnbrokei-s Act, 1872 (3o&36Vict t 93) s 5i. and hco titlo CaoWDI 
PRACTICF, Vol X , pp 155, lliO 

(r) PawnbrokeiH Act, 1872 (Pi A 36 u 9.) 

W riuJ . M y5 
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Part I. — Peerage. 

SncT 1 — In Geneud 

Sect 1. ggg Peerage may be defined as a hereditary dignity to which 

In deneraL attached tlio right to a summons by name to sit and vote in Parha- 

Dcfitiitiou of merit (a) The right has, howe\er, been modified by the Acts of 
peeraRe Union (/>) to this extent, that peers of Scotland and peeis of Ireland 
sit in the Pailiament of the United Kingdom by representftn\o 
peers only (<) 

c'lfMwification 670 'fhere aio now five classes of peers — 
of poera. (1) Peers of England. They aie all entitled to a summons to the 

Pailiament of the United Kingdom 
(2) J^eeiH of Scotland The\ aio represented in the Parlia- 
ment of the United Kingdom by sixteen lepresentative peers of 
Scotland (r/) 

<.‘l) Peers of Great Britain These are peers created hetwe»en the 
datfs of the Union with Scotland and the Union with Ireland The\ 
aie entitled to a writ of Hiimmons to the Pailiament of the United 
Kingdom (r) 

( 4 ) IVeis of Tielarid They aic rejiiesented in the Parliament 
of the United Kingdom by twentv-eiglit elected lepresditative peei^ 
ot Ji eland ( / ) 

(f)) Peeis of th(' Uiiitod Kingdom These are peers cieated since 
the Union witli Iiolaiid othei than peers of Scotland oi Ireland, 
and the Loids of Appeal in Ordinaiy(c/) They are entitled to a 
wilt of summons to sit in Pailiament (/i) 

Omnity of 571 Wheieas the dignity of the Soveioign is woild-wide, that of 
» a peer is confined to the countiy in which it is held(0 

Theie aie peeis who aie not loids of Pailiament, and loids of 
Pailiament who aie entitled to be summoned and to sit and vote in 
Parliament but are not peeis, for example, the Lords Spiiitual (/») 

(//) See title Pauliament, Vol XXI , pp 622 et seq As to peerages 
So} life, see p 260, 

(/)) Union with fecotland Act, 1706 (6 Anne, c 11), Union with Ireland 
\ci 1800 (39 & 40 Geo 3, o 67), and see titles Constitutional Law, 
Vol VII , pp 10 ft sea , Pariiameni, Vol XXI , pp 624 et seq 
(o) See the text, tvfra 

(d) Union with Scotland Act, 1706 (6 Anne, o 11), s Larts 22, 23, and 
see title Paruament, Vol XXI , p 625 There is a fresh election for 
each Parliament A |)eer of Scotland who is also a peer of Great Britain 
or of the United Kingdom may be, but is not usually, elected a repn* 
sentative peer 

(e) See title Parliament, Vol XXI , p 622 , and see thd , note (p) 

(/) Union with li-eland Act, 1800 (39 & 40 Geo 3, c 67), s 1, art. 4, 
and see p 270, post, title Parliament, VoL XXI , p 626 Election is 
loi life 

(j 7 ) Appellate Jurisdiction Act, 1876 (39 & 40 Viot c 69), s 6 , see title 
Parliament. Vol XXI , p 628 
(A) See title Parliament, Vol XXI , p 622 

(f) Dfmglas V 3/fl/ord (1480), Y B 20 Edw 4. fo. 6, pi 6, Calmn'e 

Case (1008), 7 Co liep 1 15 b, 16 a , and see L^d Advocate v 

Trustees, [1912^ A Q 95, per Lord Atkinsok, at p 104 
{k) See tililes Ecclesiastical Law, Vol XI > p 387 ; Parliament, 
Vol XXI, pp. 619, 621 
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Sect. 2 — Deqiee» of JWiaqt. 


9»mi% 


BVB-ShCT 1 - 7ft 

572 The right to a peeiago 13 distinct from a title of bonoui 
t'oiiferring a particular rank in the peerage, which is a matter 
merely collateral (/) 


SirittsLff 2 /W.M 


Hight to ' 
l»«era^ ^ 

distinct froBtr ' 
title of 
bononi 


673 ‘"Duke” is tire highest degree of peerage, though third in Uukcii. 
order of antiquity The title, though formerly used as a special 
desciiption of an earl (wi)» was in 1388 distinguished from the latter 
title by the creation of Edwaid, Eail of Chester ^ as Duke of 
Cornwall («) 

Scii-bLCT 1 - 

574 “ Marquess ” (o), the second degree of peer age in pi emlonce, MarqueuM 
I»ui fourth in antiquity, was lust intioduced into England as a 
title or dignity in 1385, when Robeit de Veie, Earl of Oxford, was 
treated Marquess of Dublin (p) The creation was by charter 
and for life only, and piecodonce was given between the dukes 
.ind calls (q) 


(l) Norfolk (Earldom) Vcnnge Claim, [1307] A 0 10, />r> Lord l>AV£y, 

it p 17 

(m) bolden, Vol I , c 8, r JO 

(n) 2 Co Inst 5, 9 Co Kcp 40 a ('Inutci, 11 Ldw 0 (held to be an 
\ct of Pailiament (Princess Case (1006), H Co Itep J) ) The dignity and 
1 uids weio entailed on the eldest son ot the de facto king (ibid ) , and see, 
luither, title Constitutional Law, Vol VI , p 368 Henry Plantagenet 
l.arl (Palatine) of Lancaster (see Complete Peerage of England, by 
C E C , Vol V , p 7) was, on 6th March 1350 1351, created Duke of Lan 

< aster, and King Richard 11 created several meIIlbe^^ of the Royal Faiuily 
dukes King Richaid II also created Robert do Vci , F arl of Oxford, to 
he Marquess ol Dubhii and afiornards Duke of Ireland, but both dignitietf 
appear to have boon for life and toiolate to the otluje of governor (see 
t complete Peerage of England, by G E C , Vol IV , ]) J21) .loUn, Lari 
of Huntingdon, was oreaUd Duke of Exeter by King Henry JV “ tn 
J)ucatu tllo cmgendo stbi gladium ac apposikoncm cappe capiti siw tnvesti 
mu8 ut est mans ” to hold to him and tire heirs male of Jus body (Dignity 
of a Peer of the Realm, Vol V , pp 241, 242) 

(oj Also spelt ‘‘marquis’* (Oxford English Ilictionaiy, Vol VI ) 

(p) Seldon, Vol I , c 4. p 30 , Vol II , r 6, p 603, 2 Co Inst 5 
{q) llotuli Parlidinentorum, Vol III , p 209 Thenext treatioii was in 
1397 , when Richard II created John, Eail of Someiset, marquess of the 
f'ame, to him and the heirs male of his body The title was extinguished 
by King Henry IV , and the Lords and Commous having petitioned Hih 
to restore the honour, the earl liimsell objected as the name ol 
marquess was “strange in this kingdom ” The words of creation were 
de atdo itiulo ac nomtne M archtoms hc% predteit per tvariuram gladit 
^nveeitmus The charter was granted in Parliament (Dignity of a Pw'r of 
thn Vol V , p 117 ; Rotuli Parhamentoium, vol III , p 488 , 

FaJmer, Peerage Law in England, pp 3, 57) The name is supposed to 
have been first apphed in Europe to lords marchers or govunnrs of 
Imqtierpirovmoes (Selden, Vol 11,6 5, s 64), 
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SuB-fetcr 4— 

576 “Ijciil” 18 the thud degiee of 2 )ei"iag 0 in older of prece- 
dence, ))ut iiKst in antiquity 0) The name of a county was hot an 
essential part of the dignity, but was used to distinguish eails of 
the same chnstian name (s) 

An earldom is not conhned to a i)lace, but extends through the 
uhole kingdom It was designed tor the defence of the King and 
(ountiv and oxh nds ovei all the land (/) It is an office as well as 
a digniL} (//) 

Sia Slci 5 \ 

576 “ Viscount” la the most leceiit degiee of peeiiige,.uid lauka 
ultei e.irls hut above baion8(a) The fust introduction of tlie title 
into Engbiud was in 1440, when John Loid Beaumont was, by 
lettois patent and mvcstitiiie, cioated Viscount of Beaumont {b) 

ScuSifr 6- IfiDimt 

677 “Ihiion” is the iifth degioo of peciage, and lauks after 
vjscount At the time of the Conquest, and as late as Magiiii 
Chill ta, Uioie weio gieater and lesser baions(r) 

(r) i'luiHC, Ongin ol DignitiCh, < 1, w 55, 4 ('o Hep 40 a The 

oaildoni ot Surif^ wascnaledby King \\ ilium II , and certain magnates 
i\i styled U# A 111 Domesday Book These eails are, howcvei, alv\ays 

called by Ihen poisonal lumrs, and it is doubtlul whetln r they held 
I nglish earldoms oi weie counts of Noimandv If the Ultei, thej woie 
< omits ueated b> a duke, which powei existed in dukes of the Frapin 
1 heir status, theietoie, was presumably below that ol English earls when 
the laUoj weie established The fiist chaitds now existing aie those 
<i(»i<ing — (1) fhofliey do Mandeville, Kail ut 1 ss,ex, to hold to him and 
Inns '' imt einti lined itahUitet (2) Milo do Gloiuestoi, Eail ot 
Jfcieloia, (3) Aubiey de Vcie Kail of Cambridge, with liberty, il he 
nnild not ha\e that name to choose from Oxtoidshiic, lieikshire, Wilt 
shiK, and DoiMtshiie Hie ohaitcr to Milo is punted in full, and the 
niateiial pails ot the otheis aie gi\en m ScJden’s Titlcjs of Honour on tlu 
mtlionty ol chioiiiders The chaiter to GootTun de Alandeville is in the 
llutisli Museum, and has been punted in PaJmej l*tuage Law in England, 
p Utl , Bound, “(icoffiey dt MandevilU ” l^ails aud baioiis are the onlj 
irignuies known to have existed ]»etoio llic toiwiiUitinn of rarhameut 

(s) Koimd (h'oftiry de Maiidi \ ille,’ p 14 1 

(/) 7? V Knollye (Ib^H), 1 Ld 1\ i \ m 10,12, C, nub nom U \ 
Ji fffffr/fn, J 2 Mod Kep 60 

(//) Norfolk (Eiiddom) Veeiaye ( luiru, | J9071 A il 10 

(o) hcldoii, Vol If, c 5, K II see the Utteis paUnl (icatiiig John, 
Lord Beaumont, to bo Viscount Beaumont (printed in Palniei, Bceiagc 
J. iw in England, p 275) 

{h) King Henry VI <ieated this peeiago, see 2 Co Inst 5, and set 
noio (a) fSupi a The Latin o\pre*Hon “ tue tomen ” is not strictly eqmva 
for it anciently meant the slieiilT The dignity has always been 
ere ited by lettcis patent in England, but m Ireland the thi*ee dignities of 
Biititevant, Ferumy, and Gormanston are in abst ot prescriptive peerages 
jf cognised by King Heniy VII Gormanston was created by patent in 
1478, and the coiistitutiou of the othci two are unknown (Complete Peerage 
of Epgland by G E C , Vol III , p 326) 

(o) Ouise, Origm of Dignities, 2na ed , c 1,8 50 The word was anciently 
assigned to all mihtiiry tenants in chief of the Crow u (see the opmion of 
the author of the Dignity of a Peer of the Realm, VoL I , p 85), 
which 18 coreoboiated by the fact that such tenants m chief retained the 
title m ScotUnd Jong subsequent to tb oyeation qf I^ords qf Parbi^ip^nti 
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fearouy by tenuie was not pieseiveil In the \lH)hkiwi of 'iSnures 
Act(d) and no longoi eM8t8(t‘) 

Sacr fl — Cnation of 

678. Peers have been created by Act ot Parliament, bi chartci 
by letters patent and, m England, b\ w i it ot Bummons to Pni hiiment 
tolloiied by a sitting (t) 


dact.l. 
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creation 


679 A \Mit of Riuninonw, fullounil l>v a hjttinpr, UHjt.s a liiionits. 
Ibiionv onl\ A wiit !»> tbn nanio ul ‘ oul ’ tloos luit iicnlo ao 
( fiildom (r/)* “t ‘<uiniTKin» 

A will does not ck ale a pr( if it cau be lefei lod to a pi o\ ions 
instillment of ciBation (//) 

There must l>e a silling as well as a writlib and evitlonoe to ,if 

explain the absence of sitting is not enoagli(;), but pioof of a 
sitting IS tpso fado pi oof of tlie wiit(/. ) 


c also tlie (harlcr of Kmi!: Ilonry T (punted in Mie St ihiloM oMIh^ K< itm, 

\ ol I » p I), atniainiug tin* woids Si quiA baionum, ( onnhnu 
\ne ahornm qm d< me inieiit \ ** m qtttk bmmmnu »// nhoiuni bonnninn 
meornw '' A * homo legis'* \\as a <on‘nit nt olin I, ami the ihuiUr 

allows that baroii and ‘ /mmo wire dislincl laiikH loity >iwifH alter 1 ho 

roiiqueat For a luller di'^qnisitiou on thw qiieHtlon see tho tliieo Hint 

divisions of the Dignity of a Peer of the Kealin The opinion llnio 

I K pressed may bo held (o differ from that ot the text, Bufmi fl 
wa8 Ul fact the obieit of the antlioi of the Lords Reports to i eject all 
(hums to peoiage founded on tenure ft must he eonchuled that the 
reports ana the inlinga in various claims to batonies by writ go fai to deny 
till! the barons who obtained Magna Fharta (soo title roNSinuTioNAi 
Law, \ol VI , p 377, note [1)) were peers in the present meaning ol 
peoiage Similarly, King Henry II in 1154 granted a eh *7 lei whuh 
mentions “ Comiteft et Barones et omnes mei hominek (Matutes ol the 
healm, Vol J p 4) , and see note (k), tnfw 

(d) Stat (1660) 12 Car 2, c 24, see titles Cokstituiional Law, 

\ (»1 VI , p 380, note (c) , Ri al PaopfcKiy and Chaitfis JDal 
( c) Berkfleq Peerage (1861), 8 II L Cas 21 Up to the aeiessioii 
of William III (1089) the theory that all peeiag« in its origin was by 

teuuie of land was held by all judges and wriU but has now b< t n 

abandoned, so that their authority is now of little v iluc * 

(/) Prtnee's Case (1605), 8 Co Rep 1 It w sometimes difficult 1o 
decide whether a particular mstrurnont is an Ad of Parhament or a 
I barter granted in Paihaineiit But the drstmgiiishing feature seems, as 
a rule, to be the assent of the Commorrs The validity ol the instrument 
may depend on this distinction , see title CoNsniunoNAL J^vw, \(d VI 
pp 454, 456 For example of such Ads. sc*e Palmer, Pierage Law m 
England, ch 4 Although historical evidence tends to show that pr< 
f mment dignities entitling or quahfymg tlie hfdders to attend the King s 
t'ounoil or Parliament were created by public mvcstituie by the »Sovf reign 
himself, and that written doeumeiits were evidence of creation ratheu 
than creation itself, the contrary opinion is, however, asserted that 
eaildoms and higher dignities are create by charter or patent, and that 
investiture is the outward sign of creation 

iq) Nirrfolk [Earldom) Peerage Vlatm, [1907] A C 10 
(A) Vaux Peerage (1837), 6 Cl Fin 526 

(♦> Barony of Clifton (1673), Collins on Baronies, p 292, Fusehille 
Pwrage (1677), Dignity of a Peer of the Realm Vol III , p 29 
(j) De Wahull Claim (1892), Minutes of Evidbnce of Claiiris f#efort> 
Committee for Priv ileges 

il) Btuttngt reeiaqf (l«4l) 8 Ol Tm 144, » ««/ itai>,n( 

P/vrf^ge [I SliG), 0 > 'I A> I'n* 7^7 
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AK1> 

A tvrifc of sumiiions to an assembly other than a Pafliament 
consisting of lords spiiitual and temporal and elected repre- 
sentatives of counties, cities and boroughs does not create a 
peeiage (/) 

The lust cuMtion of a haioii hy letteis patent appears to hate 
1)0(11 in IdBs (ll Ric II), wlieii John de Beauchamp of Holt, 
steward of the King’s household, was created Lord de Beauchamp 
find Baion of Kidderminster to him and the heirs male of his 
body (m) 

680 SiiiCvO the Union with Scotland (it) no now peer of 


(/) De II tthull (Jlmm (1802), Minutes of Evidence of Claims before 
(’oiiimittci* loi Pnvilegfs The first evidence of such a Parliament is the 
isMiK ot Wilts by Simon de Moiitfoit, F ail of Leicester, m 1264, when King 
ileiii> III was a captive, and this date was alloweci in the claim to the 
baioiiy of do Uos (Collins on Baronies, p 261) Subsequently this Parba 
inent was abandoned the King not being a free agent, and it was 
held in ibe Mowbraif Claim (1887), that the fiist Parliament, a summons 
to which may prove peerage, was that of 23 Edward I (Edward for 
Heniy) m 1295 

(w) Dignity of a Peer of the Kealm, Vol V , p 81 , Palmer, Peerage 
Law in England, p 263 In the Dignity of a Peer of the Realm, Vol V , 
a number of cbaiiers and letters paleiit creating dignities are printed, 
of which a few relate to baronies Theso creations are by letters patent 
of Kings Heniy VI and Edward IV The earlier creations contain no 
dear limitation, but some make piovision for the sustentation of the 
dignity, which is limited to heirs or heirs male of the body One Act 
of King Ilciny III (26th year), with its sequel, may be oousideied to 
ihiow light on the early constitution ot baruiiios (Dignity of a Peer of 
the Realm, Vol V , p 244 . Sir Hams Kicholas, Report, p 204) The Act 
recites that \Vaiiu, late Baron de Lisle, was seised of the lordship of 
Kingston Lisle in the county of Berks, that his estates descended io 
V li/abeth, Countess of Warw'ick, who loft three cohens, the eldest of 
them niaiiKMl to John lalbot, Eail of Shrew^sbury , that the earl and 
countoss had granted the lordship to their son John, which lordship was 
the xmition ot the eldest coheir, that A\arm and all his ancestors had 
the dignity of Baron and Lord of Lisle in light of the said manor and 
lordship beyond the memory of man The King theiefore ^ants thc'^ 
dignity of Baron de Lisle to John, son of the earl, with nght to ait 
in Parliament This supports tlie proposition that in the fifteenth century 
the heirs in possession ot ceitain landed baronies had always belonged 
and ought to belong to the class styled * Barones Majores Baronies ha^c 
for the last four centunes been always created by letters patent with 
limitations to heirs male of the body (further special remainders being 
sometimes added), except in Scotland, where earldoms and baronies 
descendible to heirs weio created down to the union of the kmgdoms 
^Dignity of a Peer of the Realm, Vol V , p 252) King Henry VI , in his 
twenty filth year, created the barony of Saye and Sele without words of 
liuutiation, and granted a provision hmited to heirs and assigns (Complete 
Peerage of England, hy G E C , Vol VII , p 64 , Saye and Sele 
Bmony (1848) 1 H L Cas 507) Whether the barony was created by 
this instrument or by writ, or whether the grantee was heir of an earlier 
barony, is open to aiyiment, but the use of the word “ assigns must 
be as raising tlie question whether any of the letters patent 

creating dignities, without words of limitation expressly applied to the 
dignities,, did in fact create hereditary peerages according to Uie law of 
England 

(n) Union wjlth Scotland Act, 1706 (6 Anne, c. 11); and see titles €on- 
eTiTuaiuNAj:. Law, Vol V]LL, p. 10, Pablumxkt, VoL XXU P* 086. 



1. — ^PsBitAOS. 


England or Scotland oan be created , and, since the Act of Union 
with Ireland (o), no new peer of Great Britain can be created The 
Crown has, however, power to create any number of peers of the 
United Kingdom (p^ 

581 The Crown can only create one new Insb peerage for eveiy Irish inmis, 

three that become extinct, provided the number of Irish peers > 

entitled to eit in the House of Lords does not fall below one hun- 
dred, m which case that number is to be niaintamed (q). But the 
extmction of one out of several peerages held by the same person , 

will not give nse to the light, because the word “peerage ’’ here 

means the status oi condition of a peei (a). The creation of a new 
lush peerage on the supposed extinction of an old one is not, how- 
ever, affected by the revival of the latter (h) 

582 A peerage ib (c) created by letters patent undei the rrofsedureoo 

creation of 
)>oerag« 

(o) Union Ireland Act, 1800 ()9 & 40 (ieo 3, e 07), and see title 
Parliament, Vol XXI , pp 026. 627 

( p) See title Conshtutional Law, Vol VI , p 445 

(q) Union with Ireland Act, 1800 (39 & 40 Geo 3, c 67), ait 4 

(a) Fermoi/ Peerage Claim (1856), 6 11 L Cos 716 In thiH cane the 
holder of an Irish earldom received, befoie the Act of Union ii new patent 
creating him an Insb baron with remainder over in default of hoir» male of 
luh body He died without heirs male of his body, so that the earldom 
became extinct, but the bai ony went over It was held that i In evfiiu ( loii 
ot the earldom was not, undei the ciroumstaiioos, an extinction \\ithiri the 
meaning of the statute As to extinction, see ]> 273, 

(h) moomiield Peerage (1831), 2 Dow ^ Cl 344 

(o) The ancient method of creation appears to have been by writ of 
summons One of the demands of the baions conceded in Magna Charta 
(see title Constitutional Law, Vol VI, p 377, note (1)) was that 
summonses must be addressed to the Barones Majores separately and 
individually when geueral summonses to the tenants in duel were 
addiessed to the sheiiffs of counties But whethei a tenant lu chief 
became a greater baron by any form of creation, oi whetlur, between the 
fiate of Domesday Book (1086) and that of the eai best Aints of summons 
to Parliament, any person created a baron wiT* a teiiitonal name 
ot digmty, IS unknown In the subsequent wnts one oi two peisovs weyi 
summoned as barons, while the vast maionty vieie called “ chivalers ” 

It IS possible that these persons had been oieated baioiis by charl/CT No 
hucb charter, however, is known to exist The writ ot summons was “or/ 
mnstilendam ad tractandum de neqoitis ’’ or eome such words inapplicable 
to mihtai-y sesmee, followed by a sitting in Vaihaiiient (Co Jjti 10 b, 
torn Dig, lit Dignity (C 3), Vaux Peerage (1837), 5 Cl At Fin 
526, Brayo Peerage (1839), 6 Cl A. Fin 757, flaeitngft Peemge (1841), 

8 Oi & Pin 144, 157 , W^rton Peerage (1845), 12 (3 A Fin 295) This 
created a peerage barony descendible to hens {ibtd ), uiiIchh it appeared 
that thewnt was addressed to an otficial (Barony of Clifton (1673), Collins 
on Baronies, p 292) The only use of this writ now iimaiiiing w the 
writ addressed to the eldest son of a peer of any degree calling him 
to the House of Lords in his father’s barony, but this wTit does not 
create a new dignity (Ex parte Perrv (1782), 5 Bro Pari Cas 509) 11. 
however, this mode of creation is stiU vahd, it is doubtful whether or no< 
a wnt issued to such an eldest son in respect of a barony which his father 
does not ID fact possess would create a barony descendible to heirs For 
a collection of hmitations from the reign of King Stephen to 20 Henry VI , 
see Palmer, Peerage Law in England, p 70 The mere sitting in Parharoenu 
under the King’s writ only confers peerage, but not any particular lank 
in peerage {itarfoH {Earldom) Peerage CUvm, [1907] A C 10) 
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Sect. 8 Great Seal by ihe Sovereign (d) A precept to pass the seal received 
Creation of the Sign Manual Buperscribe<l, and the letters patent are oonnter* 
Peers. signed by the Secietary of State for the Home Department (e) The 
letters patent aie theieupou enrolled at the Pulho Becoid 
Office 


Form of 

letters 

patent 

Limitation of 
grant. 


583 The leileis patent must specify the patentee and name of 
the dignity, the limitation thereof to future heirs of the patentee, 
and the limitation must be one known to the law(/) 

The rule in England now is a limitation to heirs male of the 
body, with an occasional addition of special lemaindeis, and theie 
IS a presumption of law that the limitation of an English peerage 
in a lost grant was to heirs male of the body (q) A limitation to 
hens male, as distinguisLed from heirs male of the body, is void lu 
England (/t), but not m Scotland The piesumption ot law now in 
the case of a Scottish peeiage the giant of which has been lost oi 
cannot be found is that the limitation was to the hens male 
geneially (0 , but this piesumption is lebuttable (/i) 


Shifting 584 A shifting clause in letteis patent, diiecting that the 

cUiisit dignity should pass from the holdei of the dignit} to anothei peison 

liy special lemaindei upon his succession to an oldei oi gieatci 
dfgmty, lb had, but the letteis patent fcheniseKes .iie not leii- 
deied invalid theioby, noi by leason of any Imutatiou becoming 
incaiiablo of taking eflect (I) A special lemaindei after the 


(d) bee title CoissiiTuriuNAL Law. Vul VF , p 47B Creation by wiit 
being peculiar to the LngUsh peeiage, it w doubtful whetlier a peeiage 
of (he United Kingdom can be created in this manner 

(c) As to the functions of the Seoietary of State for the Home Depait* 
lueiit see title CoNSTiruTiONAL Law, Vol VII , pp S2et8eq 
if) See title CONSiiruJiojJAL Law, Vol VI, p 456, WdUh Claim oj 
P(naqe (1869), L R 4 II L 126, mr Loid Chelmsford, L (\ at pp 153, 
162 , Cope V De la W arr (flail) (1673), 8 Ch App 082 , Ciiuse, Oiigiii 
Dignities, c 2 As to life peeis, see We^iAeydale Peeraoe (1856), 

5 H L Cas 958, and p 269, po8t A giant without words of Jimitation 
IS bad HI England In Scotland 6 giant in fee would be piesumed 

{q) The fii'St known himtation of an eaildom to hens male oi the body 
was m 1322, on the cieation of the eaildom of Carlisle , it ib, however, 
aiguable whethei the earULom of Winchester, created in 1207, was uot so 
limited All the eaildoms of the eleventh and twelfth ct ntunes wcie 
limited to heus, and the piesumption that the hmitatiuu in a lost giant 
was to heirs male of the body is not founded m antiquity , see, fuithcj, 
Norfolk (Eaildom) Peeuiye Claim [1907] A C 10 , p 204, a«fe , and see 
title Co^‘^TIlUlIONAl Law, Vol VI , pp 467 et seq 
(JO WiUes Claim of Penage, supra , Devon's (Earl) Case (1831), 2 Dow 

6 Cl 200 , see Sir Hains hicholas, The Devon Peeiage (1832), with appen- 
dices of the Ne\ill, Piubeek, Lovell, and Oxford Cases, Finlayson, Histoiy 
of Hereditary Dignities, with special loferenoe to the Earldom of WUtes 
(1869) 

(i) Berries Peerage Clam (1858), L B 2 So & Div 268 , 3 Macq 585 , 
Perth Earldom (1848), 2 H L Caa 865 , Mar Peerage (1875), 1 App Cas 
1, 24, 36, and cases tiiera "cited 

(k) llmnes Peeiage supra , Mar Peeiage^ supra 

(l) hmUmr^i Pierage Case (1876), 2 App Cas 1 , compare 
n dies clam of Peeiage,^ ntpra Such a clause may, howe\er, he 



Past I— Pberaob 


160 


exhaustion of the original limitation is good , the remainder taking 
effect as a new grant. 

585 Tho naming of a place is not ehseimal to the creation of a 
peerage ( iii) 

586 A subject cannot lefuse to accejit a peeiaget«), even if 
confeired upon him in his lufancj' (<t) 

Sect 4 . — Estate in and Desunt oj a Peoaqe 

587 A peeiage is an incorpoieal heieditament, inalienable and 
descendible accoiding to the wouls of limitation contained in the 
grant (b) 

\ limitation to a man “and his heiis” will not cairv it to 
(ollateial hens (c) Foi the piupises of descent, IhtKfnu, iliii 
limitation is piacticallj equivalent to “hens of tho body ” 

Baronies by writ aie piosumed to be limited to h(‘iiH(f/) 

Each successive beir to a peerage takes undei tlie oiiginal 
grant 

In the case of a loid of appeal m oidiiiaiy lus dignity as a 
loid of Parliament does not descend to his hens 


Ku r 5 — Pj uileges and Ptet edau c 
588 The most impoitant pinilege of a peei is to sit and vole 


valid to impede succession (Cope v I)« la Wair (Kail) (lS7i), 8('h \pj) 
1)82) An example of a shifting clause may be found lu the \oiy elaborate 
letteis patent creating the eaildom of Ciomartie, pimted in “tlio 
Cromartie Book,*’ by Sir William Frasei 

(m) B V Knolliftf (1694), 1 Ld Rayin 10, l>neti CainuCn (Sir J ) 
iriW (1885), 30 Ch D 136 

(ft) Egertony Brownlow (Lord) (1853), 4 II L l is 1 , seo title Con- 
faiiUTiONAL Law, Vol VI, pp 456 457 

(<j) Mortimer Sackville'e Caho (1719), (itod 2 App Caa 6, a , Qiieenn- 
beiry's (Duke) Case (1719), 1 P Wran 582 

(b) B V Purheck (Viscount) (1600), hliow Poll Tas I, 5 ^ in folk 

(Earldom) Peerage Claim, [1907] A C 10 A peerage cannot, tin leloie, 1x5 
the subject of a trust or pass to a tiustee in baukrupU y (Bwe/f/zarKi 
Peerage (1876), 2 App Cas 1) But bog Be Jhictt (JarnaCs (Sir /) 
Will, supra In this case it was held that an horeditaiy dignity was 
‘ land ** within the meaning of the Settled Land Act, 1882 (45 A 46 Vut 

c 38), 8 37 , see also Be Aylesford's (Earl) Settled Estates (1886), 32 
Ch D 162, Couley (Earl) V Cowley (Countess), [19U1J A C 450 

(c) De Bos Peerage (1804), Minutes of Evidtnoe of Claims before Com- 
mittee for Privileges , Collins on Baronies, p 266 

(d) Vaux Peerage (1837), 5 Cl & Fin 626, Braye Peerage (1839), 0 Cl, 
^ PTn 767 , [lastinge Peerage (1841), 8 Cl 65 Fin 144 

(«) Appellate Jurisdiction Act, 1876 (39 & 40 Vict c 59), s 6 
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in Parliament/) But a peer is disqualified for leeeiving a writ of 
bummons and for sitting and \oting in Parliament if he is (1) an 
infant (</), (2) an alien (A) not iiatuiahsed Ct), (3) a bankrupt, 
during the continuance of the bankruptcy (k) , or (4) convicted 
of treason oi felony, until pardoned, or until completion of 
sentence (i) 

A patent of a peeiage for life does nwt confer the right to sit and 
vote in Parliament (m) 

580 Although peel 8 of England, Scotland, Great Bntain, and 
the United Kingdom aie disqualified for election as membeis of the 
House of Commons, peeis of Ireland, who have not been elected 
lepiesentative peers, are qualified to lepresent constituencies in 
Gieat Bntain (») 

590 Peeis of England, Scotland, Gieat Bntain, and the United 
Kingdom .tie disqualified for \oting at elections of membeis of the 
House of Commons, and cannot be placed on the register of 
voters (o) , but peeis of Ireland, who have been actually elected and 
■lie seiving as membeis of the House of Commons, aie not so 
disqualified (j)) 

591 Since the Union with Scotland a peer of Scotland cannot, 
iiieiely by vuliie of such jieerage, sit and vote in Pailiament, but 
be has all tho pnvileges of the peerage of England e\cept onh that 
of sitting and voting in Parliament 

592 An lush peer has, unless he chooses to waive them 
in 01 (lei to become a member of the House of Commons, all 


(/) Norfolk {Kaildom) Peerage Claim, [1907] A C 10, 17, see title 
Pakliamcnt, Vol XXI, p 779 As to i e present a tive peers ot Scot- 
land and Iieland see ibid, 024, Bieadalhanf Peerage Claim (1872), 
L K 2 Sc A Di\ 269, see also title Constitutional Law, \o\ VI , 
p 466 

(g) Standing Oidci of the House of Loids 22nd May. 1686 and see 
thleslNiAMS AND Children, Vol XVII, p 47, Parliament, Vol XXI, 

]>p 022 622 

(k) Act of 'Settlement. 1700 (12 aV 12 Will 2. c 2), s 3 

(0 Naturalization Act, 1870 (23 A, 34 Vict c 14), s 7, see title Aliens, 
Vol I.p 314 

(^) Bankruptcy Disqualihcatiou Act, 1871 (34 & 35 A let c 50), as 6, 
7, 8 A peer who commits an act of bankruptcy may be dealt with under 
the Bankruptcy Act, 18H2 (46 & 47 \iet c 52). as though 'ho had no 
privilege ol Paihameut (iftwf p 124), aud see title Bankrupicy and 
Insolvency, Vol 11 , pp 12, 68 

{D forfeiture Act, 1870 (33 & 34 Viet c 23), s 2 , see title Criminal 
Law and Procedure, Vol JX , pp 428. 429 

(m) WetHskydnU Peerage L Cas 058 

(n) Union with Ireland Act, 1800 (39 & 40 Geo 3, c 07), s 1, art 4 ; 
•lee title Parliament, Vol XXI , p 625 

(oyBeanchamp (Earl) v Madresfield (1872), L R P C P 245, 
PendUsham (Lord) \ ZZawaid (1873), L R 9 C P 252 , BmetoUMarquiB) 
y Beck (1907), 96 L T "55 , and see title Elections, Vol XII , p 140 
M tp mnnioipa] elections, see tind , p 183 

(p) AnsoOi |-aw and Custom of the Constitution, Yol I . p 124 

<2) Vmop Scotland Act, 1706 (6 Anne, c 11), s L art 23, 
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tlte piivilegos of poeiage except that of hitting in the House o! 
Loids(t ) 

593 A peel IS at all times fiee fioin aiiost in civil oases (»), ami 
process foi contempt of couit cannot, it seems, be seived against 
him(0 Hence, a peer ought not to be appointed a receivei(a') 
An oidei of court may, however, be enforced again&t a peer by 
sequestiation {h) 

Wlieio a paity to legal pioceedings desiies to plead piivilege of 
Parliament, for example, peeiage, he must assert definitelv that he 
IS a peer , for, if he merely alleges facts on wduch the juiy may Imd 
that he is a peei, he wull be treated as being an oidinaiy peison and 
will be estopped by judgment against him fiom setting up his 
peel age (r) , and it has been held that, if the peerage is denied by 
the other side, the party pleading poeiage must stale in his leply 
how he claims the dignity (d) 
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594 In legal pioceedings a peer of Ii eland is entitled, if a loid DeBorl|>tton in 
of I’arliament, to be desciibed by his title of dignity , but, if be is iTowedinK, 
not aloidof Parliament, he should be described liy his propei name 
with the addition of his title and degiee, but without the exprosHiun 
“commonly called,*’ which is only used in the case of courksy titles 
of sons of dukes, marcpiesses, viscounts, or earls (c) 


595 A peel who is a plaintiff and out of the jutisdiclion must Security (or 
give the usiuil secniity foi costs ( f) 

596 A peer indicted for treason oi foloii} inust bo tiled by lim rrml 
peei8(</) 

This light IS extended to Scottish peers by the Union wiUi 
Scotland Act, 1706 (A), and to Irish peeis by the Union with Ire- 
land Act, 1800 (t), and to peei esses, wheUiei mained oi sole, l»v 
statute (A ) 


(0 Irtgh Peer'* Case (1806), Rasa & Ky 117, Rohneon v Boleby 
{Told) (1803), 8 Yen 001 

(«) Shrewsbury's {Earl) Case (1610), 9 Co Rep 0 b, 40 b , Foster ji 
Jaclson (1616), Hob 62, 61, Couehe v Arundel {Lord) (1802), i Eas*, 
127 , and ace title Pasliament, VoI XXI , pp 779, 780 
(() Pheasant v Pheasant (1670), 2 Vent 340, but see title Contempt 
ot Court, Atiacument amd Committal, VoI VII , p ‘120, note (m) 

{a) A G V Gee (1813), 2 Vos & 11 208 • 

{b) Pheasant v Pheasant, supra , Eyre {Jusltce) v Shaflsbury {Counlrsi.) 
(1723), 2 P Wins 103, 110, and, us to sequestration, see title Execu- 
tion, Vol XIV , pp 79 el seq 
(o) Digby v Alexander (1832), 9 Bing 412 

(d) Sttrhng {Earl) v Clayton (1832), I Cr & M 241 

(e) B v waAam (1791), 2 Leacfa, 647 

if) Aldborough {Lord) v Burton (1834), 2 My & K 401 , and, as to 
security for costs, see title Practice and Procedure 

{g) le , bis equals {B v AtuUey {Lord) (1631), 3 State Tr 401) Thw 
right IS not strictly a privilege, because it is the ordinary right of every sub 
jeet by Magna Cliarta and cannot be waived , and see titles Criminal 
J^ aw AMD Procedubf, Vol IX , p 270 , Pari iament, Vol. XXI , p 663 
(&) 6 Anne, c 11 

(4) 89*40 Geo 3. e 67 _ „ . 

{k) Stat (1441 2) 20 Ib-n 6, o 9, see title Parliament, Vol XXL, 
p« 663 
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Peers wlio aie loidsof Pailiament haie the piujle^^efe of nieail)etiJ 
of PailiaiiJtnl (/) 

A peel may act as advocate m civil aud crmnnal cause^j (tn) 

697 Peei esses have the same lights and piivileges, except that 
of sitting aud voting in Parliament, ns peeis, and, although a 
peeress hy niaiiiage loses such rights and piivilegos if she many a 
(oniinonei,a pceiess in her o\\n light m the like event retains 
them («) 

Si n-Spci 2 — Pteiedeme 
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598 The piocedenco of peers in Pailiament is legulated hv 
statute (o ), nndei which none hut the King’s childien can sit on either 
Bide of the cloth of estate (p) in Pailiament The Lord Chancelloi, 
the Loid Treasuiei, the Lord President of the Council and the Loid 
Pi ivy Seal, being of tlie degree of harons ot Pailiament oi above, sit 
on the left side of the Pailiament chambei above all dukes othei than 
Buch as shall happen to be the King’s son, hrothei, uncle, nephe^^, 
or hrothc I’s or sister’s sons (<i) Aftei the Loid Privy Seal come the 
Oieat Chamheilain the Constable, the Marshal, the Lord Admiral, 
the Grand Master oi Loid Steward and the King’s Chamberlain in 
the Older named (/) If the King’s Chief Secuitaiy is a baron ot 
Pailiament oi a bishop, he takes precedence of all haions or bishops 
not holding any of the above-named olhces(s) All dukes, othei 
than those above-mentioned, and all maiquesses, earls, viscounts 
and haions not holding an} of the oflices afoiesaid, take piecedemc 
accoiding to senioiity (0 If, however, the holdeis of the office ok 
Loid Chancelloi, Loid Treasurer, Lord Pic'sident of the Council, 
Loid Pi ivy Seal, or Chief Seciotaiy are nndei the degiee of a baion 
of Pailiament, they sit at the uppei end of a seat in the middle ol 
the Pailiamc^nt chambei in the ordei named (a) 

Since tlie Lniori with Scotland, peers of Scotland take precedence 
next aftei peeis of England of the same degree (/>) Peeis of 
Ireland, cieated before the Union with Ireland, take pieccdence 
next after peeis of Great Britain of the same degree, if createil 


(l) See title Pakliament, Vo! XXI , pp 770 et , 785 ef sea 

(m) See titles Barristers, \o] II , p 371 , Parliamem, VoI XXI , 
pp 04J), note (h), 754, note (b) 

(it) Rutland's (Cotmiess) Case (1005), 6 Co Rep 52 b , Co Litt 10 b , 
Rivets" (Countess) Case (1661), Sty 252, Ano-n (1676), 1 Vent 298, 
Acton's Case (1603), 4 Co Rep 117 a, compaie Cowhy (Flail) v Cowley 
(Coanteps), [1001] A C 460 and see the text, supin 

(o) Stat (15J9) 31 Hen 8, o 10, and see title Co^slITUTIONAL Law, 
Vol VI , pp 455 456 

(P) Stat (1639) 31 Hen 8, c 10,8 1 

(q) Ibid f fl 4, and see title CovsTITt^TIo^ al Law, Vol VII . 
pp 57, 6.t As to the places of arthbishop'; and bishops, see titles Fccrfc 
xit'fTiCAL Law, Vol XI , pp 387, 388, 404, Parliament, Vol XXI, 
p (121 

(T) Stat (1639) 31 Hea 8, c 10, $ 6 

(s) Jbtd , a 6 

(t) Jhtd,, 8 7 The expression in the statute is •' after ther annciects 
as it hathe ben accustomed ” 

(a) Jb%d , 8, 8 

(h) Union Until S<.‘otIani|,Act, 1706 (6 Aune, 0 11), g 1 art 23 



PaIIT t — ^i!KRAO«. fyg 

JticG the Tnlon they mnk pan im‘,a auIi pwH n{ llte t^mted 
Kingdom of the same degiec (f ■) 

Si-iT. (i . — }•' itiiit fiiiu o) Siisfh i<\tau of a Vahoir 
Sub-Sec I 1 - I ntlurf of h„»f 

599 On failure of the heirs indicated at the ci eation of a peerage 
it becomes extinct (rf), 

600 The (loctimc ot abevanco lelates not to the extinction but 
to the doimanfe existence of a peeiage It does not apply to Scottish 
peeiages(c) and m of lecent ongin not being known before the 
scxenteenth, noi fully developed till the nineteenth cenliuv(/) 

It must he dislingiiished tiom coheiislnp, the law applicable to 

Inch IS the common law 

When the ownei of a fief died leaving no male issue hut ni(>ie 
lluni one daughter, hiH land fell to such daught^u^ in equal 
slunes, lliongh in ease of a landed liiiony it was held tliat the 
el(h‘st imi-at h.ive the wlioio seisin was taken foi the 

wliole ((/) 

\ dignity being impailihle and all the daughtois having tM|U il 
right to it, the peerage light is held to he latent in all the coheiis (/<) 

(r) Union with Iieland Af t 1800 ( )0 ^ 40 Geo J, < 67)» a 1, art I 

(d) KnolhfH' Case (1604), Marcham'a INpoit 464 nuh vom L* v 
llanhxmf {Earl)^ Skin 517, whore the Ilouho ot Lo ids hold tliiil tlio fijvi; 

1 ail of Banbuiy lolt no sons, and consoqncntly that the oaildoin L)ecaiiio 
ovtinct by failure of isfliio 

(e) Henifia Peerage (laim (1838), L R 2 Sc &; I)iv 258, 3 Mac(| 

685 

if) The law of abeyance, as dxstin£!;uibhcd from cohciisliip, and flisi 
enunciated in the seventfonth (ontury, i** sot foith in the lolteis j>,itojii 
dated 7tlj May, 1663, cicatinc Mai^y, Lountoss of Kent, to he JJarorxss 
Jaicas of Crndwoll, which provided that if at any time after th( death ol 
fhe said Mary, and in default of hens male of her '»o<ly, becutien by the 
Karl ot Kent," there should be more persons than on< >vho shnll be coheir** yf 
her body, so that the King or his heu» might declare which ot them slionld 
have tlm dignity or otherwise, the dignity should bo suspended or cxlin 
guifihed, then, nevertheless, the dignity should not be suspended m estin 
guishcd, blit should go and be held and ea>oyed from tune to time by smli 
of the said coheirs as by course of descent* and the common law of the 
realm should be inheritable in other entire and indivwjble inluMitances as 
namely, an office of honour and public trust, or a castle for the oecessarv 
defence of the lealm, and the like m case such inheritance had been given 
and limited to the said countess and the heirs of her body by the ^aid < lul 
begotten Except as to the earldom of Croinartic, which was not th» 
subject of any judicial decision, this doctnne has not l>ecn applied to any 
dignity other than a barony by writ the point was expressly left open 
m Norfolk {Emldom) Peerage Clfiitn, [19071 A C 10 

iq) 2 Pollock and Maitland, 272, citing Bract , Vol II , 272 

{%) It was formerly held to revert or be escheated to the fountain of 
hononr, t e , the Crown, but the law was sabsequentlv ascertained t(» be 
Giat a peerage in coheirs was not extinguished, and that the hoveicign 
possessed it only so long as ooheirship existed , so that if at anv future 
time there should be but one heir, the right revived and the dignity was 
«aid to have been m abeyance (Willoughby de Broke Ca$e (1696). Cruise, 

Orijm of Dignities, p 197 , Collins on Batomes, p 321 , Skin 432), 
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and Dionittb^ 


6pct 6 The King uiu terminate Buch abeyance in fa\our of one coheii (t\ 
Extinction but cannot ^laiit the dignity to anyone but a coheir {k) 
orSnspen* oituo ol honoiu not inherited l)^ anA one coheir but 

won of remains ^e>Ud in all the coheiis, \^ho must yeifoini anv dut\ 
Peerage, to the lionour b} depulv approved by the Soveieign {1). 

Abeyance 601 Aheyiirue ma> ause from the disqualification of the heir 
wising oil Thus, when llie heu to a peerage is an alien, the light to a wiit 

ot summons does not descend, but remains dormant until such 
time as the disqualification is lemoved (a/) 

LdpHcof 602 Tiapse ot time, if satisfactoiily explained, is no bai to a 

clium to a peeiage(a), hut may give use to a pTe&uniptioii agamsL 
Uie light of the clamiant (o) 

i 'Shci 3 “ Mn^/er 

603 If the holdei of a peeiage succeeds to the Ciown, the 
dignity merges in the Ciown and tfin only l^e leiived or le-cieated 
1)> grant (p) 

A baionv hy wiit does not meige in a subsequent earldom (q) 


(0 (\)in Dignity (C 3) title CoN^^ri in riONxi Law, \ ol Vf , 

p 457 , and see, lurthci, pp 276, 278, ‘pott 

(A) Tins power in the Sovueign was ( xerciscd frequently m the mm* 
toenth oentui y ui lesiiect of ahoy aiui s of long duiation, some of the instances 
being remniluible 

(/) See the claims to the olfice ot Lord Gieat Chamberlain (1902), 
Wollaston, Coionation riaims, pp 206, 301, 302 , see also (1625), CoUins, 
Prac 173 (wlieiv, upon the death of the I arl ot Oxford, leaving daughters 
and no male issue, it was leported to the King by the judges that In'* 
baiomes reveiteil to the Crown to dispose of the Kinsr s measure and that 
the office of Gieat Chamberlain went to his hen at law) Kevertbeloas, the 
ilonse of Loids leoently resolved that the eldest coheir was entitled to the 
Baiony ot Lucas (Mmutos of Proceeduigs before the Committee for 
Privileges, J907) , and see note (/), p 273 ante 

(m) NewhurqiCs (Eaildom) Case (1830), Minutes of Evidence before the 
Committee foi Privileges It was at one time held by the House of Loids 
that a Scottish peer was disquahffed under the Union with bcotland Act, 
1706 (6 Anno, c II), fiom being created a poor of the United Kingdom 
iQueetisberry^b {Duhe)Cafte (1720), 1 P Wins 582, Binnidon's (Duke) Case 
(1711), Lords* Journals, Vol XIX , p 396) This decision has been reversed 
(Brandon's (Duke) Case (1782), Lords* Journals, Vol XXXVI , p 61Cb) 
As to the effect of bankruptcy on a peer, see title Bankruptcy and 
iNbOLVENCT, Vol II , p 88, note («) , and as to the effect of a oouviction 
foi telony, see title Criminal L\w and Procedure, Voi IX , p 429. 
and see ]) 270 ante 

(n) Com Dig , tit Dignity (E) Hastings Peerage (1841), 8 Cl & Fin 
144, 16*^105, Fiiswalter Peeraqe (1844), 10 Cl & Fin 946, 957 

De Wnhull CUnm (1892), Minutes of Evidence before the Committee 
for Pnvilegea 

(p) bee Ornnmoie's (lord) Claim (1836), 2 H L Cos 910, corapan 
Btickhurst Peerage (1876), 2 App Cas 1, ^ler Lord Cairns, L C , at 
p M The effect of the King becoming coheir to a barony by wnt m 
abeyance has nevOT been argued As to the titles of the Crown, see tltJe 
CoNSTitUTiONAL Law, Vol Vl , p 360 Merger might arise if the Sovereign 
tenniiiated the abeyance m his own favour , and see the text, «uj>m 

{q) Jieos Barony (1666), CoUins on Baronies, p 261, Grey of Ruihyn 
Barony fl646), Collins on Baronies, p 195 , and see title CoNSTnnunOKAli 
Law, Vol VI , p 457, ^ 



Part I — Pberaois 


SuB'Sjcci' 4 —lleujfHittion and SufrtiKdtr 

604 A peei of England cannot surrender, le&ign (»), or 
i>\tingui8h his dignity by fine, grant, oi any other convoy auce to 
I he King (a) 

A Scottish peer could lestgn his dignit\ into the hands of the 
King in order to extinguish it, oi, which was usual, lesigu foi a 
Hovodamm altering the course of descent (b). 



ti»u and 
Murrcudur 


Sub-Slct 6 — I'of /etlii7 f 


606 Foifeiture of all civil rights follo^^8 upon attauidei (f') 
Dignities held by the attainted peison, oi to which any jiorson 
(laiming thiough him becomes hoir, escheat to the Ciown and the 
Wood of the attainted person is ** coiiupted,” so that he cannot 
'-iibseiiuently inheiit, noi tiansmit to his hens the capacity to 
inherit, any dignity (d) 

The barony of an attainted ptarson is not piesenod by his son 
having been summoned to railiament in his latliei’s haiony jinoi 
to the attainder (c) 

If, however, an attainted poison dies without issue befoie hcconi' 
mg hen to a dignity , the succession to the dignity is not allocled ( / ), 


(r) NoifolL (Eaddom) Peeuiqe Claim, 119071 A C 10 Before the 
seventeenth century it was supposed that a peer had power to smieiuier or 
lesign, and inaiiv earls did in fact purport to do so 
(a) B V Pa; ftcc/r (1660), Show Purl Tas 1,5, Cum Dig, tit Dignity 
(b) 

{h) The power seems to have been abolwUed by the Union with Scotland 
Act, 1706 (6 Anne o 11) 

(c) Common law conviction of tica^on or felony, followed by sentence of 
death, involved attainder Persons can also be attainted bv Act ot Paiha 
inent, even after death (4 B1 Com 3^0 . Co Litt 200 b , Chittv, ('’iirmne; 
Law, p 723 ) as to Bills of Attainder, see title Comas, Vol IX , 
]) 20 , and see titles Constiiution al Law, A ol VI , p 457 , Pabliamln r, 
Aol XXr . p 727 

(d) 2 B1 Com 253 , 4 B1 Com 380 Chitly, ( nmindl Law, pp 726 


et bcq 

(e) Moniaouie and Moiitheimii Peerages (1874), I K 7 11 L dOO, per 
Lord Cairns, L C , at p 315, ]>tr Loid nAiiibRLE'i, it p 316 * 

If) Perth Earldom (1848), 2 H L Cas 865, and «oe the Soufliesk 
Larldom (1848), 2 H L Cas 008 For evampie, it A has thiee Hon> 
B , C , and D , the hne of B lemains pure, the line of C becomes coirupt 
Ihiough attainder of a descendant, and the Una ol D remains pure The 
issue of B and C become extinct, and the descendant ot D bc( omes heir 
of ihe person ennobled If in fact aiivdewcndant of C be< ante heir, 
all the descendants of D are barred 'J'he chief authority foi this sUte 
nient of the law is the Airlie Earldom (1813), Parhamentary PapciH, and 
t iiiise, Origin of Dignities, p 131 The judges were sent lor and delivered 
thciT unanimous opinion in the House of Loids by the mouth of the 
Lord Chief Justice of the Common Pleas on 2nd June, 1818 They luld 
that an estate tail is not protected from lorfeituro by the statute 
Da Donis Conditionahhus (Statute of Westminster JT (1285) 13 
Edw 1, 0 1) they discussed cases in Dyer, p 116 [R v Hussey 
(1696), Cro Ehr 619, Bheffeild {Lord) v RaUuffe (1616), Hob 3*14, 
Lx* Ch ) and the opinion of Lord Gilbskt, C B , as author of the title 
** Leases ** in Bacon’s Abndgement, who asserted that the donee of an estate 
tail holds by homage, fealty etc If a peerage is hold by homage and 
fealtv, as the ceremony ot the Coionation indicates, the argument is perhaps 
ines&tible In the "Atrlte Earldom, supra, the claimant consequently 
failed, and subsecijiently obtained an Act of Parliament ^•‘verfung the 
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FeSRAOES A27D DIGNITIES. 
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Forfeituie 

without 

attainder 

JleHtitntiou 
oi blood 


Dopiivuliou 


nor is tbe iiiheiila.nce of a dignity under a special remainder barred 
by the ait<iiiidoi of an heir under the prior limitation (</) 

On the attainder of one coheir to a barony in abeyance, the 
dignity does not escheat to the Oiown , the title of the other coheu 
01 colieiis is not affected (/t). 

606 Forfeituie without attainder has been imposed by Act of 
Parliament (i) , and no judgment can cause attaindei oi coiiuptioii 
of blood foi foiteiture or escheat except judgment of outlawry (A) 

607 The eflect of an attainder can only be removed by statute, 
which, in the case of attainder by Act of Paihament, takes the foiin 
of a repealing Act Restitution of blood does not levive a forfeited 
digmt\ ft does, howevei, enable the attainted person or his heus 
fcubbt(jueiill\ to inherit a dignity (i) 

6 — D( privation 

608 No peer can be depiived of peerage except by Act of 
railiaiiieiit (m) 


flttaindei of the peeia^re and thus succeeded to the dicrnty It will be 
obaerveti, therefore, that the law of forfeiture as applicable to di^iaties has 
b< (‘11 ('xtrcrnely doubtful, and that althoufrh it is considered settled bv aulho 
nty ol the AtiUe Earldom (1813) (the di^fiiity being Scottish, and brought 
within the law of England only by the Union with Scotland Act, 170b 
((} Anno, 0 II), yet the decision lests on the supposition that the law of 
dignities follows that of land held in chief of the Crown It is aKo 
worthy ol note that the earldom of Aiilie was limited to “ heirs male,” 
which limitation — if ‘ hens male of the body ” is not implied — ^^vould be 
\oul (sec p 268, ante), and none of the authonlies quoted would a])ply 
eompaie the Fenerh (Earl) Attainder {1160), 2 Eden, 373, Third Report 
on tne Dignity of a Peei of the Realm, p 54, on the question whether 
attainder For felony lias the same effect as attainder foi treason, and the 
facts of the Athol Case (1813), Cruise, Ongin of Dignities, 2iid ed , p 192 
paificularly m lelation to the barony of Strange, see also the Dm re 
Baronij (1605), and otheis, cited m Palmer, Peerage Law in England, 
j,jj 197—199 

By the terms of the giant, enjoyment by the second grantee is made 
iS depend on a tutuie event Both cieatious are emanations of the same 
loyal preiogative, perfectly distinct and independent of each other 
therefoie. the forfeituie of the first by tieason does not pi event the 
Mcoud lioni arising and taking effect at the time appointed (SomerseCs 
{l>i(kedom) Case, Tluid Report on the Dignity of a Peer of the Realm, 
p 56) 

{h) Biaife Veerage (1839), 6 Cl At Km 757 , Camoi^s Peerage (1839), 
6 Cl Fm 789 Beaumont Peerage (1840). 6 Cl & Fm 868 As to 
abeyanc^e, see p 273, ante 

(t) Stat (1634) 26 Hen 8, c 13 (now repealed) 

(Jl) Forfeiture Act, 1870 (33 ^ 84 Vict c 23), s 1 The provision is not 
retrospective, and all the autlionties applicable to peerage apply to the 
previous period, sc©, fuitber, title Chimin al Law and Procbdubi , 
Vol IX . pp 428 ei seq , and see title Constitutional Law, Vol VI, 
p 457 A ]udgment of outlawry standing m the way of a claim to a 
dormant barony, thou^ clearly eiToneoue, cannot be overlooked, but must 
be reversed (Wharton Peerage (1845), 12 Cl & Fm 296) 

(/) Montaimieand Mohihermer Peeragw (1614^),!^ R 7H L 305 
(w) Com Dig, tit Dignity (E) , Water^ord^e (Earl) Claim (1832), 8 
Cl & Fm 183 , title Constitutional Law, Vol VI , p 457 



Pakt I — Pbbraob. 
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Brer 7 . — Claiimt (o 

SlU’^Lcr I — Jut fstiiitton 

609 Tlie boih t>f the Loids Spiiituul anti Teiupuial is an entity 
ihblinct from any House of Paihatueiitt>t) 

Jurisdiction to determine a claim to a dignity exists only in the 
Sovereign, and can be delegated bv him only, and has in fact been 
delegated by him at vaiious periods to different authouties, huch 
as the Lord Sto\taid of England and the Couit of the Mai&lialto) 
V question of dignity oi honoui cannot be tiied by a couit of 
law (p) 

610 The ]uiisdiction of the House of Lords is conhnoj to 
claims to the light to vote theie 0/^ 

'J’he House of Loids claims to have an uiheieiit light to Jetido 
claims to Scottish and Irish peeiages upon the ground that tho 
petition is in fact a claim by the petitionei to be placed on a 
legistei of voteis who elect membois of the House (/) 


(rt) There are iieisona in postsesbion of dignitn^ b(»lh e( ( lewiastK al and 
liiv, who aie not pceis of Parliament, but are, i( is appiehendtd, loids ot 
(lie lealm Bishops and prolate^, baiona by tenure, if an\, are e\iun])li‘^ 
toi tbo ocdipanU ol aucieiit episcopal sees aic» to somo extent disqualilRtl, 
ind a baion by tonme could i laini no wiit ot summons to tho House of 
l.oids 'J’hey may uevcrthelesh be lords spnitual oi tempoial It is to 
he obfterved, also, that the pioclarnatiou of a new Soveieign oinaiiafes fioru 
the loidb spiiitual and temporal taking such advuo as tliey tlnnk propei, 
no letereuce to cuther House ot Parhameut appealing in tho foim used 
title CoxsiiTUTioNAi Law, Vol VI , p 126 The ouginal theoiy ot 
monarchy is to this extent preserved The subject is oin not easily 
defined, and if the distinction is well founded it aftects Ihe ipicstion ot 
junsdietion , but see title Pariiament, Vol XXI , pp 619 H tteq 
(o) See title Courts, Vol IX, pp 26, 116 Of trials in the Omit of 
Hie Marshal m the seventeenth century, there aie many reouids piettncfl 
lU the College ot Arms see p 288, 
ip) Cowley {Eml} y Cowlcu (Counfehs), [l^Ol] C 4>0 
Uj) This IS evidenced the passing and rex>oahii< of a Standing Oidcr 
(now obsolete) to compel peeis on first sitting m Pai lameut to hand in 
pedigree showing the position of heirs to their digmties The Lail ot 
Ikikeley made use of this older to hand in a pedigiec showing Jus eldc ht son 
to lie legitimate, thus raising a question which the peeis, without ic fci( im‘c 
tioin the Crown, had appaiently no imisdiction to liy The st jiirtiug 
Older was, piobably tor tins reason, lepealed* It is notevideiif that th< 
question raised by the Lari ot Beikoley could have been iritd in any <*n\ii 
befc.re a light III someone had emerged hi R v /ir/f/Zto (1694), 1 Ld Rayrn 
10, Holt, C J, held that tho question whether the person beloif tlin 
couit was, 01 was not, earl was witbin his jurmdifticm, and, eontnrv to 
the opinion of the House of Lords, he ouashed an iiulic tmeiit foi telony, 
because the person chaigod was desenbea as Charles Knollys, wdieicdS lie 
ought to have been described as Eail of Banbiiiy, and tins aller tho 
House of liords had refused the claim of the ptrson (barged to b(' tried 
a peer (Report of the Attorney General, p 42, printed with the Miiiutis 
of Evidence before the Committee for Privileges) 

(r) See Waterford's (Earl) Claim (1832), 6 Cl & Fin 133 This assertion 
has never h^en made where the claimant has petitioned the King , but in tlio 
>ears 1790-1793 certain persons claiming peerages voted at an elertion of 
‘Scottish peers, and the House summoned them to establish thtir right on 
a p<^titlon of a defeated candidate who desired that tho n tuni might I»e 
altered The evidence m these claims was pimted, prob^ld^ tho fitst 
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Pel softs claiming to vote as Irish peers petition the Honse of Lords 
that their names may be entered on the Roll of Irish Peers (») 

SuH^San 2 —rKxedttre and Lttdenre 

6 U A claiiuto peeiage is initiated by petition to the Sovereign 
The claimant niiibt state the cieation of the dignity, and the 
steps by which the right has devolved upon him (a) 

612 In the case of a jieeiage of England, Gieat Britain, or the 
Tinted Kingdom, the pia^ei of the petition is that a wnt of 
buininons to Piulniment may be issued to the petitioner In the 
ease of a peeiage ot Scotland oi Iieland, which is alieady on the 
Koll of Scottish 01 lush peeis, the piajei is that the petitionei 
may he admitted to vote at the election of lepiesentative peers If 
the jieeiage is not on the Iloll, a puijei that the jieerage may be 
placed on the Koll is included 

If a hiiionv is in ahevance, the petition pia\s that the Boveieign 
may ho pleased to toiiiiinale the ahe\ ante in favoui of the petitioner 
In that ciise the onlv question is v\hetliei or not the petitioner is a 
coheii to tlie hiuony, the teimination oi the abeyance being a 
inattei of fsvoui and not of light 

A iiieio statement of the alleged right by the claimant is not 
enough (h) 

The petition is sent to the Secretaiy of State for the Horae 
I>e|)Hitnient, wlio leleis it to the law oiheors of theCio\vn(r) 

The law otticeis may lepoit the claim proved and lecommend a 
wilt to be issued, but it is more usual to lepoit that the claim is one 
jit to be leteired to the House of Louis The Secretaiy of State 
then juesents it to the Sovereign, b> whom it is in vaiiably, though 
not necessarily, lefened to the House of Loids, who lefer it to the 
(Uuninitlee foi Piivileges (J) The House oi Committee theieupon 
.ijipoint a dav on uhich to heai the claimant or his counsel, and the 


ofiasion of piHilmg — the }»apGrs aie vei^ lait As to the election of 
Sluttish and lush repiescutatne peeis, bee title Parlument, Vol XXI , 
pp t}25 tt €eq 

l^) petitiuiib arc by Standing (hdeis relened to the Lonl 

^'liamclloi of Gi-eat Biitain, ^\bose report is usually adopted, see title 
Parliamem, Vol XXI , p 627, note (a) In case^ of dithculty or doubt 
the Ijoid riiaiicellor lecominends reference to the Committee for Privileges , 
see ift/d , p 641 For cases wheio the cJaiin has already been dealt vvitli 
by a roiniuittoc ol the lush peers, see lioscornmon' s {Earl) Clatm (1828), C 
Cl & Fin 07 Waterford's (harl) Olntm (1802), 6 Cl & Fin 133 

(«) The Standing Oiders requiie the claimant to hand in a pnritcd ease, 
stating prwiaely the creation and limitation of the dignity and the steps 
by \Chiih tlic right has descended, and this in the form ot separate para- 
giaphs, the j dative documents being stated ^ith each paragraph, and 
imuaily printed %n cxienso m an appendix to the case The pnntcd case 
must be on the table of the House for a period defined m tne Standing 
< Orders These vary from time to time and must be ascertamed Compare 
title PARLIAMENT, Vol XXI , pp 622, 623, 627 

JJiintly Peerage (1838), 5 Cl & Fin 340 As to the case Tfhen the 
light of ^e claimant’s piedecessor m the peerage is admitted, see title 
Parliament, Vol XXI , p 622 
(d Euelhwst Peerage {1^16)^ 2 Am Cas 1,17 

id) This Committee is of" the whole House, sec title PvriuMENT 
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law officers of the Crown appear nominally m opposition, and more 
especially to advise the House or Committee when asked (0 lu a 
proper case the Committee mav asbisn counsel to take np a ca<«> 
where the claimant is prev’entod hck of means ( f) 

The Committee may 111 proper cases heat persons who aio nut 
claimants, hut appear to be concei ned (</) 

It 18 the duty of the Committee to consider the elTcct of any 
danse in a patent in the case referred to it(/<). 


t. 



613 The admissibility of evidence in a peeinge claim is entiidv Rudems 
within the jurisdiction of the Committee heaiinp; the claim, and the 
Coniraittoe is not bound bv any decision of its piedocessors even 
in cases where the limitations in the patents aio evactly siinilai (/■), AdmiwiVuiiu . 
nor by any lules of ev idence prevailing iii the civil couits(/) 


614 In all peernge claiiiiB e\i(lenee of oieation, dosoont, and Evidence uf 
extinction of nearer hen b innst he punod , and m addition, in a 
(laim to 1)0 declared colieii to a baionv in aliejanee, the poisons 
^^ho aie the othei coliens must, so fai as it is kiumn, he Hlatod, 


Vol XXI , p (t4l It IS not a court of locoid (ato title CotJKTs, Vol JX , 
p 9), and la not hound by* its own dccirtioim oi by thoHO of any otbei 
fouit (l)evm\ (Eail) ( abc (1831), 2 Dow iL C\ 200 WtWtt {'Unm of 
Peel age (1860), L It 4 11 L 126), and soo the tnfia 
(c) Afl to counsel for the oUimant becoming a law oftlcer of the Ciowri 
during the hearing see Traci/ Peerage (1843), 10 iU & Fin 104, WhaUoa 
iVera5fe(1845), 12 Cl &: Fin 295 (S7ncM<f6Mrf/ (1858), 7 II h Cas I, 
Fermoy Peeutge Plaiin (1850), 5 H L Cas 716 
(/) Jlomommon'H (Lari) Claim (1828), 6 Cl Fin 07 
(g) Slane Peerage (1835). 5 01 & Fin 23, Brai/e Peerage (1839). 6 
(0 & Fui 757 Shrewhbury Penagi\ nupra , compaie Peikileif Pefiagt 
(1861), 8 H li ('aft 21 

(/?) Buclhurbt Peeiage (1876), 2 App Cas I 

(t) VauT Peeuige (1837), 5 Cl ^ Fiii 52(), 541 , Ihayr /Vcmr/e ( IS SO), 
6 Cl Sc Fin 757, 766, and flee Lalymet Peeiage (1012), Tunes, lOtli July, 
per Lord IIalsbury 

(k) Wilies ( laim of Peerage, supra , compare Ponoughmore Peerage 
(1853), 3 H L ('aft 822. U until/ Peerage (1838), 5 Cl ^ Fiii 349 3 lie 

following have been tendered m o\idcnco in vaiious coftefl and have 
been received or rejected iw cording to the circumfltauces — pnvate Acts 
of Parbament (Wharton Peerage, svpra , Shrewsbury Peerage, sup) a) , 
copies of inseriptioiis no longer legible (tbul , at p 27), iiiKi riptions 
on tombs m churches (ibid , at p 22) , Blatt^uientfl in willfl as to pedigno 
(lind ) , incomplete documents and records (ibid ,at p 32 , Slane Peerage 
su/pia , Crawford and Lindsay Peeiages (1848), 2 H L Cas ^ 534 , 
and cQinpBie Vaux Peerage, supra) , c<o<it of anus in St (Icoige^s (3iaptl, 
^Vindsor (Berkeley Peerage, supra, at p 37 Shrewsbury Petragt, supra), 
records from the Heralds’ College (Faujc Peerage, supra, at pp 541, 544 , 
Tracy Peerage^ supra, at p 157 , Shrewsbury Peerage, supia, at pp 24, 
31, 33) As to proof of handwriting, flee FilswaUer Peeiaae (1843), lb 
<3 & Fin 193 , Shrewsbury Peerage, supra , and see, further, <itl<‘ 
Kvidfncf, Vol XIII , pp 560, 561 In Fat7fax Peerage, [1908] W N 
226, a predecessor of tiie claim ant having made out mn claim in 
I80D, the claimant produced m evidence the testimony of relatives, an 
0 I 4 family Bible, and monumental mscnptions (there bemg no early rtcoid 
of births, deaths, and roamages in Virginia, USA, where the family 
had settled smoe 1750, and most of the records having been desl roved 
by the Northern Army duniig the American Civil War), and the Coin- 
imttee accepted secondary evidence in snpport of the claim to the barony, 
(J) Shrewebury Peerage^ supra, at pp. 15, 16, 
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PiEftAoi^s At^D t>ir,NiTtjBi9 

filul thoii pidi^if'O prove(l(ni), ami it must' be piovul that they 
have all bet ij su\(d with iiotiee of the (hum 00 

To prove the creation of tlie dignity the cUumant must pio- 
duce the instiiiment of creation, or, if it cannot be found, the 
onrohnent (( 0 i or give such evidence as the House requires (p) 

In the (Ms( of bfiionioa by writ, the claimant must produce fiom 
llie Close Rolls ( 5 ') the record of the writ of summons and proof (">f 
sitting from the iouinals of the House of Loids(;) In cases befoie 
the dates of oMsting Journals (^), he must pio\e h\ lecoid that the 
ancestor toiik p.nt in some pioceeding winch necessitated his 
l)i(‘sence ((/) Tins is siiKicienth pio\ed h> e\idence that a 
jiaiticnhu peei was appointed to do some act, hear some appeal, 01 
he a member of some commission (/>) 

615 The olannont must pro\o d( 3 scent fiom the oiigniril 
gianteo W'lLhm the onginal linnlaLion (< ), (‘xcopt in piOMUg a 

(m) /f 7 at/e /Wr/uje (IHJ9), 0 Cl Im 757 Strict proot of the pedii^ne 
ol (oluirs IS not in-'i'-od on whei(" coiichiMve proof is iraposftible , him 
llidye Peemqe, huput Ftizwalfo Vuiuqe (1841), 10 ( I iV Fin 040 

(n) VaujT Penaqe (ISH), 5 Cl Fin 520 lhayt F^feinqe, hUfmi 

nl p 780, lioiicc l)\ posl lias Ixh n lit Id ill^ul^lcl< nt (( amo>/\ (I8OI) 

0 U & Fill 780, 701) 

(o) T^atq Vee\aqt (1840), 10 (4 1 in 151 , seo p 278, anle 

(ji) In the (aso of aneu»nt dignities, the iiirstrunnnt of cication is usually 
lost, but some act may be on record which implies cieation , see the Craw 
fold avtl Ltmlnay Feeraqen (1848), 2 H L Cas 5 34, where the proof accepted 
in the claim to the earldom of Ciawford was an entry id the Lord I'reasureFs 
nccounts of the expense of creating that dignity and two royal Dukedoms 
in PaihaiiKuit As to pi oof by circnmbtaiitial evidence, see also Jl/«r 
Pcfinqe (1875), 1 App Cas 1 Statements by chxomcleis and con tern 
])oiaiy historians are not admissible as evidence of cieation (Vavx Peeinge, 
bupra) In all sut h cases tl e existence of the dignity is abundantly pro^ eel 
by letords, and it is ineiely its oiigm which lequired to be established , 
toinpdK' also Perth Kmldom (1848), 1 II L Cas 865 The Committee may 
actcp*^ an oxainiried copy coming Irom proper custody, m the absence ot 
the oiiginal lerteis patent {Lanebboiouqh'a {Earl) Claim (1848), 1 II L Ca^ 
510, n Saye and Sele Barony (1848), 1 II L Cas 507 , and compaic 
llunthf Peeiage (1838), 5 Cl & Fin 340) , and the limitations of the 
peerage maybe pro\ed from the Journals of the House of Lords (Saqe 
and Sele Barony^ eapia Be Duffenn and ( laneboye {Lord) (1837) 4 
Cl A' Fin 568) As to the picMimption where no evidence of the limit a 
tions is to ho found, see p 268 ante It is, however, always ne<^essaiy 
I0 pio\e that (3v cry possible ellojt has been made todnd the missing mstru- 
nient, and the poisons emploved in the search are necessary witnesses 
{q) See P.ilgrave’s Pailiamentary Wnts If the Close Roll is lost tlio 
wilt may be pioyed by other evideiue 
{ 1 ) See title Pahi iawent, Vol XXI , p 6Jl 

(») There are no Lords’ Journds bofor*' the tune of Henry VIIT , see 

1 arw Peeiage, mpra As to proof of sitting, where there are no Lords 
Jouuials in existence, see Slanc Peerage (1835), 6 Cl Fin 23 

{a) What constitutes a proceeding m Parliament may be a matter of 
aigument , sec Hastings Peerage (1841), 8 Cl & Fm 144, 150, 151, 160 — 
162 Cruise, Origin ot Dignifies, p 188 
(b) Botefovrt Case (1764), Palmer, Peerage Law m England, p 46 (the 
roll of 60 Edw 3, showing John, Lord Botetourt, to have been a mam 
pernor of Parharaent, allowed as proof of sitting) In Moubray Peerage 
(1877), Minutes of Evidence of Proceedings before the Committee foi 
Pm lieges a statement or recital in letters putent describing the patentee 
as Baron Mowbiay was admitted to prove termination of an aheyince. 

(e) Criey de Ihithyn (Uiae (JUNO), Coihiis on Barnnies, p 256, 



Part I — Peeraoe, 


(laim to a baronj which, aUhoiigh revived after being previously fiacTi?, 
in abeyance, is again in abeyance, \^hen it is Bufheient to piove Cta{|lltl|li, 
deseent from the holdei m whose favour it was last revived yti) 

If it has happened that the peoiage, \alidlv created, has ceased 
ti) fc^ist or its extinction in law can bo aigiied, the Committee mav 
liear the aigument and decide the question whether theie is a 
dignitj capable of being cliumed befoio allowing anyevideuco of 
jM-digiee to be adduced 0) 

616 Declaiations by li\ing(/) poisons as to pedigioc are Declanitjoni 
admissible in peeiage claims quatitum i ah ant When madol)\ ncai '''» p«digieo 
jclatious, they aie al\>a>s admitted Any declaration made imt pcuoua* 

hit m viotam may be lejected (//) 

A peei may give evidence and subheqnently paiticipale in the 
judgment in the same cabe(j) 

Itesoit may be had to an action to poipotuate testimon> (h) But 
this couise should not he adopted wheio Ibeieal quebtion in dispute 
(an be determined at once by other pioceedings (/), for example, to 
ohttun a dtelaiation of legitimacy (aO 

617 ^\hoto the letters patent dealing a haiony aio lost the Oocumentaiy 

cieation may he pioved by pioof of buminons and sittiTigOM evidence 

Documents in public custodv are piovid 1)> ceititic(l copies as 
in oidmaiy legiil proceedings (o) Othci dot umentb rauBt be pioNod 
I ' pioductionof the ouginal fiom piopei cubtody(/)) 

id) lulzaaVc) (184 )), 10 <1 Fin 0U> 

tc) This may happiri m <ab('« ot attaiiidti ('•ec tlic Karldom 

(lbl8) 2 H L fas 908), and the power was also (\<KiKMlmthe Monirou 
l*te}aqe C/aiwi, but the procedure ot allowing a tluunanl to prove his right 
bnhjcct to alUuuder or other obstacle has been iiioie oltcui adopted 
I y ) As to dcdaraiions by dc‘( eased pdsons stc title Lvidinci-, 

A <d XIII , jip 469 e/ tfcq A written dcdaialion bv a deceased pusoii m 
lint alwa>8 adinib'^ible (Berlileq Peerage Parte (Jbll), 4 i’anij) 401 , and 
i fanyjii:) Shrewsburi/ Peerage {IS5S), 1 ll L ('as 1) 

{q) See, as to stale irioiitb byiemole ndatioriN, The JJnufhf J^teiriqe {]^]b), 

» I 1 A I'm d40 , Lnidsay Peerage (.Vise (1H77), Mo, ms ol J vuhiH< ol 
Vioeeeding'^ b(.loie the (Joinmittoc foi Piivihgev , 

(h) feee title 1 MOLVCh, \ol Xlll , p 469 In Hm inmnulnh 
dS78), Mirmles ot Evidence of riocetdings bilon^ ihe ( oininitler foi 
I'l \ ilc'ge*^, a punted case was admitted to piove that a p( digret allege d to 
<uiu(3 horn the diaitci dicst was in icality pitpircd ponthtna moUtni , see 
ih( BolceUy Peerage iJaeCj supra r blane PeeraQe*{\by>) '>('1 AFni -M 

(i) J? V F lie Piyjush Lords (1685), 7 Statelr 1218, 1458, A v MtadfH- 
laid {Earl) (1725), 16 fetate Tr 767 

I/O R S C,1883,Ord 37 r 35, B(>e title Vol MTI,pi» 47,46 

(1) West V Sackixlle (Lord), 1 19031 2 (Jli 778, (' A 

{m) Under the Legitimacy Declaiatioii Act, 1858 (21 A 22 \ ut c 91), 

(•(H title Bastardy, Vol II , pp 433, 434 , and see p 282, post 

See p 265, ante, Hastings Peerage (1841), 8 Cl A Fin 144, 150, 

151 

(o) Standing Orders of the House of Lords (Public Business), 1902, 

87, as amended 0th Maich, 1902, Journals of the House ol Lords, 

1902, Vol CiXXIV , p 96 As to the proof of wills prior to 1700, see the 
Fiimtdier Peerage^ supra, at p 952 , and see the Shrewsbury Peeiage, supra , 
as to French marriage registers, see the Perth Earldom (1848), 2 H L Cas 
^^65, as to the general rules tor proof of records, see title JiViDENfL, 

Vol XIII , pp 517 Hseq , x i *. 

(p) Proper pustody in the case of pnvate 4ocunieut» is the ciiaitf r ch<’H 
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Pkeiuges anx> Viomriw. 


A doctiinent not coming from out of proper custody is primAfaeui 
inadmissible, and its condition as a ground for admission may be 
open to argument, as, for example, whether it is complete in respect 
of matter, bjgnatuie or seal, and free fiom alteration oi erasure 
Keports of pio^eedinga on other claims are not evidence (a), but 
m.iv 1)0 used tf)i convenience and to assist the Committee (fc), and 
IcMvc tn lepniit the evidence is sometimes guen 

IifsiUmacj 618 Qucritionb us to legitimacy fiequentlv aiise in connection 
with claims to peerages In such cases the oidinaiy law as to 
legitmuK Y in i elation to succession to land and the effect of domicil 
tlieieon applies (f) 

The status of legitimate oi lawful heii may be questioned in 
lespect of an uncc-itor, hut has usually aiisen in lespect of the 
claimant liiniselt at the instance of a countei -claimant oi the 
(^own (tl) 

In such cas(h tlio ph^suml fact of incompetencv or of iioo- 
accehs(f) 01 of non-genciating access, as the case may be, may 
always be fully pioved by means of such legal evidence as is 
htiictU admissible in e\eiy othei case in which it is necessaiy, by 
the law of England, that a iihjsical fact be proved ( t) 

of the family, or of the picscni ponstssor of estates acquiied fiom an 
uiucstor of flio (Idunant, see the Vanwya Peerage (1839), 6 Cl & Fin 789, 
801 and sec ilio Chnndos Peerage (IH02), BrjdgGS Rcpoit , The Ve Pos 
Peerage (1804), Minutes of Evidence of Pioceedings before the Committee 
loi Pi IV ikges An old attested copy of a deed coming from pioper custody 
may be admissible (liizwalter Peerage (1843), 10 Cl & Fin 946, 963) An 
insf iiption on a iioitrut m proper custody lias been received in cvidcmo 
i< 'amove Puragt, supw , at pp 801, 802, see, lurther, title Evidencl, 
Vol A I II , pp 505, 612 li eeq ) 

{a) Betlehif Peerage (1861), 8 H It Cas 21, 37 

(/)) Jbtd t at p 36, lUavmont Pemige (1840), 6 Cl Fin 868, 871 , 
7?) m/e Pea age (1839), 6 V\ & Fm 757. 766 

{<) .S(() titles Bvsivanv, Vol 11, pp 426, 437, CoNiricx ot 
A ol A1 pp 182 ei? aeg , 252 et eeg , 272 et eeq Husband and Wir^, 
Vol W1 ,pp 278 (t eeq , p 283, yoht The liability of a peer to attend 
la P.uliaineiit when his jiic^ence is icqiiired does not prevent him liom 
iieqiuimg a foreign domuil (llamxlion \ DnlUu (1875) 1 Ch D 257) 

(d) Ikmbxnq Peeiaqc Case (1811), 1 &im U JSt 153, fully leported in 
'tieafise on Adulterine Bastaidy (1836), p 182 For a case wheie 
a ( I ninaiit bioiight a petition in the Probate Division of the High Couit ol 
hustico under the Legitimacy Declaration Act, 1868 (21 & 22 Vict c 93), 
h'i 4, 11, see t^nehnUe-Weei v A -(7 , [1910] P 143 and see titles 
I’.VMMiDY, \ol 11, pp 433. 434 , Equity, Vol Xlll , pp 46, 46 
V\ hotln r a claimant can establish his status as lawful heir to a peerage, 
wlitn Ui« iathei oi ancestor has contracted a marnage invalid by fne 
1 j\> ot England but valid in the countiy of domicil, has not yet 
b‘M>n f decided in a peeiago claim Smsex Peerage (1844), 11 01 & Fin 
s5, H not strictly relevant on this point In that case the Duke of 
^us^e>t was mamed to Lady Augusta Muriay vaUdly by the law of Home 
though the paities were not domiciled m Rome, but the marriage was 
invalid under the Royal Marriages Act, 1772 (12 <loo 3, c 11), s 1 , see 
title CaN8iiTUTiONAL Lvvv, Vol VI , pp 370, 371 
(f) Save and Sele Barony (1848), I 11 L Cas 607 
(f) Banhuvv Peerage CaMy supra, Mmiites of Evidence of Proceedings 
before the Committee for Pnvilews, 269 Impotency and impossibility 
of access were formerly the omy allegations which cxiuld rebnt tiie 
presumption ** pater est uupH(^ detnoneirapt '* As to access, see 
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Le^timation of illegitimate chtidien bv the Babeeqneut marriage 8bot.7. 
of tbeir parents depends on the donncil of the falhei at the time 
of the mairiage (9) 


Part li. — The Baronetage. 

^ 619 The hereditary dignity of Bai onet ) was fust instituted by inatltutiou 
King James L in 1611, to be gianted to those peisons who shonlll of dignity 
contribute to the expenses of the riantation of Ulstei (i) 

The dignity is created hy letteis patent imdei the Gieat Seal (A) 

also Gardner Feeraqe (182t), Petition, Case, and Minutes of Evidence of 
Piocoedings before the Committee lor Privileges, Claims to the linroih^ 
of Gardner, Le Marohant, Foulett Feerage, [1903] A C 395 As to a 
(feclaration by either spouse as to non access before iii imago, ww 
tftid , per Lord Halsburt, L C , at p 398, title Bast \iu)Y, Vol 11, p 42M, 
noto(d), as to evidence of a wile os to her child’s legitimacy, see title 
lJuSBAND AND Wife, Vol XVI , p 479 The occasions on which sudi 
i vjdence is on ^neral grounds admitted as relevant oio laie see, turtlioi, 

Sayp and Sele Barony (IS4S), i H L Cos 507, Aylti^/oid Peerage (IHHCi), 

11 App Cas 1 , and, as to incoinpoteiKy, see title IlLhBwn and Wiin, 

Vol XVJ , pp 470 et sfg 

(g) Siraihmo7€ Feci age Case (1821), Minutes of Evidence of Prociodings 
before the ( ominittee for Privileges (lather newly domiciled in hnglaml 
at time of marriage, no legitimation), Tjanderdah Feeratfe (1885) 10 
\pp Cas, 692 (lather domidled in Scotland ohildien, though destribed 
m will as illegitimate, legitimised by death bed mairiago), and see title 
\ ONFiiCT OF Laws, Vol VI , pp 182 el seg 

{h) llie meaning of the woid “ baronet ” is ol)Kcun^ A few evamples 
exist of its use, and the distinction between the baioiics and baionos 
rna]Oies in Magna Caita (stat 9 Hen 3, c 5) is suggesUd T’hfie is 
however, no satisfactory pi oof that the leMval of any ancient lank was 
intended, and if King James invented the teim it is noteworthy that the 
persons he wished to decoiato were always called barons in t^cotJaiid It 
IS aWo clear that great doubt existed in 1611 whether the more un])oi1anl 
untitled gentlemen would accept tJie pioposed title T'Jie obiect w.is t«> 
laise money for State pui poses, and there is evidence that some genth nu ii 
were willing to advance the money without m opting this dignity 
Hereditary knighthood existed m the Holy Rom i ^ Fnipire, hut never 
obtained a fooling m England, and cannot be considen d os the foundation 
of baronetcy, It has been held th*it a baronetcy is an incor])oreal hei i diU - 
inent, and, being limited to the heirs of the body, is within the ’Statute 
De JJonis Condiiionahbus (Statute of Wcstmirihti i II (1285) 11 Fdw' 1, 
c 1), and 18 descendible as an estate tad and flot a he siinph condition il 
although no place be named in its creation (Re CVirmic’n (*Sm 7 ) 

Will (1885), 30 Ch D 136, wlwue it was also held that a baionelov wiis 
* land*’ within the meaning of the Settled Land Act, 1882 (45 & 46 Viet 
c 38), 8 37) The Houiidness of this deciHioiihas been doubled (Hood and 
(’hallis ( onveyaiicing Acts, 7th ed ,p 298, and see title Ki-al Peoprui y 
AND Chattels Real 

(i) At the close of his reign. King Jaine.s consented to establish an 
Order of BaroneU for Scotland, the consideration for which was the 
colonisation of distiicts in Ivew Scotland, called Nova Scotia This digriit v 
was temtonal, and the charters grant4»d a definitely bounded barony la 
regi^itv, held feudally, with seisin taken at Edinburgh, togetJier with the 
title of baronet The letters patent were, therefore, ot great length h'cw 
of these were granted, and King Charles I granted the hei editary title 
of “knight baronet ” without any lands to several persons 

(k) Previous to the granting of letters patent, there w m iSHued by 
Commisstoneri a memorandnm that A B Jiad offered to f barge himsell 
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PpfSRAOFS AND 

Therois now no Umit to the mnnhei of baronetcies nlncb tli8 
Clown mav cif.ite (A 

620 Tlie privilo^HS of a baronot aiG set foith in the letters 
patent of neat ion, and compuse the light to the title or piefi^ “Sir/' 
and tlie right to lank above all knights except Knights o! the 
Gaitor (m), and immediately below tlie sons of barons, and be has 
no piivilegos except those stated in Ins patent (w) A baronet takes 
piecedence amongst other baionets ae(oiding to pnoritv in date of 
ciealion (o) 

The Wife of a hiuonet is entitled to the pietW “ Dame * 

621 A (‘l.um to a l)aionetc\ should ho made b^ petition to 


\Mtli Iho y\ ail\ e nUilaiinrient ol iliiitv foot (soldieis) for llin^c years after 
the late ot S// i (la\ tor the plaiitalioii of ( Istti, and that Hi-» Maiesl\ 
Jia\in" giatiouslv /i((< pted this semoe is pleased in lecompeiice thereof to 
lonlfr on him the ilij^nily an<l place ot a baronet A royal warrant 
iollownl tor the prepai ition ot ‘ a booke in due form containing on piiinl 
ol tlio dignity of b nom (t to the said A B and the hi irs male of Ins body ” 
'I lie hist letti'is patt iit recited the King’s desire to promote the plantation 
and the piecise sum to be eontribiited 

(/) It had been oiigmally promised that the number of baronets of 
1 iittland should not o'cceed 200 and that \acancics by extinction of isfein 
should not bo tilled up llowe\er, up to the time (1700) ot the union 
wilh iSoolUnd, 097 baionetoeh of England, 58 bnronetcio^ of Ireland, and 
JOO haioneli les ofN'othnd had been eiea led Aftei the prom ulg ition ot 
the Union with ^ooll*iud Ait, 1706 (6 Anne, c 11) 1 nglaiul and Scotland 
teased (o exist m coiitem pi ition of law, and it is ooucoived (hat no new 
bnonotcN of eilhei kingdom could be created, but whereas the question 
ol the peerage ol (M< li kingdom was carefullv deilt with m tlie Act, no 
n hicnce to baronetcy appears theiein 

(m) As to Knights of the Gartei see p 28o, Some of the first 

CM i\U d baionets churned to be knightc d and as the result of a control ersx 
H spe< ling then ]>reculonce the King covenanted that all tlie then baionets 
iiid the eldest son^^ oi heirs appar(3iit ot baionets, should be knighted at 
iheii leqiieet on rcathmg the age of twenty one This lattei right was 
abolished b> Jhn d Waiianl dated 10th December, 1827 As, howevei 
i lu status icqmied loi i baionet w as that ho possessed a thousand pounds ,i 
\eir in land, and tint his father and granilt ithei at least must ha\e been 
gi'ntlnueri ot coit armoui the vast nui)oiity must have been persons 
who could have been < ailed upon to accept knighthood, whether or not the 
new grade had been touiided 

(a) The King origin illy eovenaiited that he and Ins successors would 
fu M i cieale inv new dignity having precedence between barons lords ol 
Pailiament, and baronets, and it has been contended that a warrant 
• » anting prei edence to the cliildieii ot life peers is a breach of this covenant 
Jt IS thought, however, that a distinct heiedi*ary dignity was meant 
(o) All the eMddue lelntmg to the status of a baronet which can be 
collected liorn the publu. lecoids purports to be punted in (1) The Heiakl 
and (TCUCNilogist, N ol III , (2) K Ilisturyof the Baronetage, by Francis 
i>i\le\, iHibhshed in I9(»u (V, The preface to the Baronetage, by GEO, 

uul [A) The Buonutng* bv in anonvinous author, published in 1911 , se<' 
aUo ^ome obMcrvations br Selden, 'Jitles of Honoui Part 2 Careful 
^ludv of such evidence raises grave doubt whether the King intended to 
< reate a degree of irolnlitv, or whether he merely intended to apwt a 
hereditary pi'e eminence among squires similar to the distinction of l^ghtc* 
banneret and ordinary knights for the persons whom it was proposed 
to dijraify with the piefix “Sir “ and the suffix “ Baronet ** were those who 
would rn the oidinary course of mibtar) tenure be called upon to accept 
tuughtiioovh 
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tlio King in Council, and n lioaid l)\ a oonmntteo of the Privy 
()ouneil(j») 

622 Piovision has been made foi an (flicial loll of l^monets to 
be drawn up (g) and maintained fi) A registrai has Iwon 
appointed (o) and his duties aie defined (fcb and no pet sou is to be 
ofiiciallj stirled a baronet unless his name upiieaia on the roll (c) 


Part III- Knighthood. 

623 Ktiigbthood (^/Z) is a jhmsouhI dignity confined for hfo 
It IS i)ot 111 am sense a looni title It m an oidei td cliivali\ 
lecognisablo in e\en part ot I he Kin^ s dominions (e) 

An incliMdual of the male sex is now legally entitled to hu 
addressed w ith the picfix Sii ” ( / ) and to lank before untitled pei 
sons only (/") if trie King oi his especially appointed lieutenant {a) 
O' ho must be a knight (h)) has directed him to Lneel before liinn lias 

ip) Royal \Aarran1, 8th rthniaiv, 11)10, art 4 {homlon 
ir>ih Fcbiiiar\, lOlO) A Foinnnttu of tho J*n\y Fount il uas nppointtd 
Oidoi in Foimcil, otli March, 1010 (Loiidoti <iaziiti\ Sth Maun» 1010/ 
One h ( linin luH ahoidv hot n In arti spo linuniphtf of For of f>unmau 
^(fO/(1011), Tunehf 10th N()\pmhpi It wan the piaotu e of King lamea I 
10 lelei claims to dignitipc^ to tin Fomnubsioncia fore \ei( isiiig the ottno ol 
J 111 MarRlial, and it \\as plo^m^O(l that bironctcios should be subject 
to the same pinsdu tion, but no tonninssionois or othei functionaries to 
jj [iresent the Lail Marshal havt evislod for the Last two eon tunes The 
lights of the Earl Matshal are expressly saied bv tlie Royal A\ irrant ol 
liu 81h Eebiuary, 1010, e\eept in so iai ns tin v are t outamed in thi 
tancelled \Narnnts ot 'hd Detcinbei, 178*1 -!4<b rebiuiry, 1785, 

loth Septembei 1780 (Royal W uraiit, 8th Fehimii^ 1010 aits 12, M) 

'] lie prnctiee in futuie will piobably he that it the Seciet n v ot '^tate, aftei 
obtaining a lepoit from tin Kinir of Arms, finds any ditbtulty in udMsing 
the King as to the \aliditv of any < hum to ho pi io< d on tin loll, 1h> ( iaiin 
will be refpiTed to the Aitoniey (general tor England the J.iord Adiotali* 
lor Sootland, or the Atlointy (iimial foi fnlaiKk us the case may b(‘ toi 
<Uiinion, and ultiinateH to the Piivy Foumil as t)o\e stiileil 1 he 
EetnUmaev Declaration Act, 1858 (21 &. 22 \ n t * M) gives no pins 
dn lion to investigate or decide a < laiiii to a l»'iioriett s [luedirul \ I u 
(1874), E R S P aX D 1%) 

(7) RfAal A\ an ant, 8lli Fehi mi V 1910 arts I 1 

(r) Ibid, vits 5, 0, 11 9 ho lot-* to b< p ml by new barom fs ire bud 

down {ihid , art 10) • 

(n) Ibid , art 7 The first registiai and a'*‘-istant logi'^ti ii wut‘ ajtpomted 
b\ ()iderin Council >tb Mirch, 1910 
ib) Royal Warrant, Sth Februaiy, 1910, arts 8, 9 
(f ) Ihui , art 2 

id) For the history of knighthood out of l^nglnrid and the earlv history 
in England, see Seldon Titles of Honour, >iicholas, History of the Orders 
of Knighthood of the British Empire The most autlantic list of English 
Knights 18 in Sliaw, Et^t of Knights of England 
(e) See Lord Adrocate v Walker^ fi Tiustees, f J912J A C 96, 104 
(/) As to foreign dignities and orders, see p 290, pout 
Ig) The Lord Lieutenant of Ireland has, by virtue of Ins olllce, authfirity 
to confer knighthood (nnanimous opinion of the juices summoned bv the 
King in Council, 1823, pc3e Nieolts, Historv of the Orders of Knighthood 
of the British Empire, xiii ) , u 

(fc> See however, ^lcolas, History of the Orders of Knighthood of the 

Briti&U Einpue, xv 
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Part III sliuck hu shouWer with a naked sword and has said “ Sots Cheiakr 
Biughthood ait nom de Iheit ” and “ Ause Sii Knight” oi “.lpan<‘<^ 
Chnalei , ” oi has created him a knight by letters patent (t) 


Orders of 
knighthood * 

Order of 
the Garter 


Ord( r of tlie 
Hath. 


Oi<!< I ot t’le 

TiiiHlle 


Oi<k r of 
bt Tutritk 


624 The ago of chivaliy produced societies the membership of 
which was rostiicfced to knights Of these the eailiest in England 
was a socielv, founded by King Edward III , of knights under the 
name of the Older of the Gartei The foundation of the oidei was 
in 1849 It 18 limited to twenty-five knights in addition to the 
Soveieign, who is head of the order, hut the Koveroign has power 
tr) cieaio additional lioyal knights , and, although usually bestowed 
uiion a peei, the locipient of the honour need not iiecessaiilv 
heloiig to the peeiageQ) Knights of the Gaitei take precedence 
111 lingl.md beforo l^nvv (Vuinullois and baionets (L) 

Auotlu'i society ot knights in England, the precise origui of 
winch IS not dear, is that of the liath(/) The Order of the Batli 
oi rank of knighthood lias, howoier, been so altered by its convcTsion 
niio a nulitaiy ordei by George II , and by a subsequent division 
into giadis of companionsbip by King George III , that it has lost 
the inediawal chaiacter pieseived by tlie darter The oidei is 
now divided into two bianclieH, military and ci\il (///) 

Other oideis of knighthood aie 

Knights ot St Andiew oi the Thistle founded or revised in 
Siotlaiid 1 )\ King Chailes II m ]() 87 (/ 0 » ^Gid le-established on th«‘ 
8 fst Deiembei, 1703 , 

Ivnighls of St Patnek, founded in Ii eland b> King George I IK 
on the ()th Eobiuary, 17 B 8 (o), and revised in DOo , 


(t) If a Sovereign knn^hts a Sovereign he also passes his arm around the 
BhouUleis It waft forincilv (ouferred bv ceremonial investiture, which 
now i( puMCiikd bv the ac colado , much of the ceremonial of the luvestituic* 
Hlill suivnert in (lie ccieirioiiy of the Coionatxou, eg, m the venting ot 
tlio King in guimoiits ot a nauidotal chaiacter and gilding him with tin 
•-woid und spins, sec title Constituiioval L\w, Vol VI, p 327 
Knighls have also Ihhjii cieatcd by h ttciB patent Bince 1777 (Nicolas, 
JIjsIoiv of the Orders of Knighthood of the Biitish Empire, xv ) 

(;) 'rhe lOght Honouiable 8ir Edwaid Giey, baioriet, M P, Secretaiy 
of bialo lor Foreign VifairB, was made a Knight oL the Garter m March, 
10 1 ‘2 

m See n 284, ante 

{1) Tlie bath was the fli-st pait of the ceremonial for creating a knight 
but to call knights of the twelfth century K B (see Shaw, List of Knighla 
of England, Vol I , p 100) sioms somewhat strange it is considered tliat 
knighthood by baptism e\isted side by side with knighthood by accolodi 
autiquitv of the bath ih illu^'tratcHl b^* the Coronation ceremony The 
ancient practice was for the King to bathe at the palace of Wcstininstej , 
the day beforo he nroceeded to the Abbey, with a number ot youthful 
aspirants who weie knighted by the King when ci owned, attei mvestituio 
as a knight bv tlio Cliur< li 

(la) It is also divided in(o three classes, name y, Knights Grand Cross, 
Knights i ornmandora (both of which are entitled to be called knight 
uitci investiture with the insignia of the order and to take precedence of 
knights bachelor), and Companions, who take precedence of esquires but 
are not entitled to be called knight Each class is restricted in point of 
numbers 

(n) Nicolas, History of tlio Orders of Knighthood of the British Empire. 

(0) /M. ^ 
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Knights of the Order of the Star of India, founded in 18 C 1 , and 
need to reward service m connection uith India (j>) , 

Knights of St Michael and St Geoige, founded in 181K (7) to 
leiiard senioe in the Mediterianenn, cliieflj Maltese ami lonip, hm 
now iiseii to rewaid all colonial sen ice, 

Ivmghts of the Order of the Indian Eiupne, foumlod lo corn- 
niemorate the title of Empeioi or Empioss of India in 1H7H(M . 
Ivniglits of the Ko\al Yicloiiim Oidei, founded in 



Oi-dwofSt ^v' 
Mtthnolar ^ 

Order of tbt) 
Indian 


625 Knight*^ bacheloi, oi oidimu) liiiights, aio mo 

iiiereh created knights hut belong to no paiticulai Oid('i (t) N^uioni 

Ordmaiy knightliood is nsiially contoiied upon tlie Judges of tiiUu * 
the Supieme (.'oiiit of Judical are, the Attoinej-troiioral and iviuirhu 
hidiutoi-Genoial, and occasionally upon eiMC dignilaues on htal(‘ Uiohclur. 
tucasions Theie are mimeioiis Oideis and Dignities wlncli do not 
loiifei any title oi light ot precedence (a) 


(p) London Oa^ette^ J5fh June, ISUl It roiiHisfK of the So\(uei^n llio 
(oand Mastei, *nui a ii\ed number of Companions divided iiUo (liur 
1 1 uss(3i>, namely, Kiiiglith (huiid Cioss, Kiiighis Comuuuidcrfc*, and Com- 
]i uiions 

(</) Ihid y 27lh Apiil, 1818 It compnsffe a fixed iiumbei of Iviughls 
Cicind CioRh Knights Coinniunden, and ( ompamons EcUh tlishiauka 
next after the < oirosporiding cl of Ihe Older of 1hi Sl.n ot India 
(?) It consists of t]i<» Soxcieign, (iiand Mastei, and Ihmc ebis*^*^ 
II iinely Kiiighls Grand Cioss, Knights Commandt is, and Companions 
] leh (Iciss Jinks next aflei ilu < orfespondiiig elass ol theOidir ot Si 
^litliael and Si (loorgc 

(a) llnd f 21th April, 1890 It consisls of llie Sovriugn iml nidnuirv 
iiiLinbirs It diMdc'd into five (hishes, iiiiuoJ>, Kiugbls Gland t loss 
Kiiightfe Coiijiiiaudois Compdiuons, niembeis ol the I'ourih md I'lflb 
I bv>ses Ordinary membeis must be bubjocts oi the Ihitish t io\mi who 
]ia\e rendoied c xtraordinaiy oi important or ]UMson.il siiviem (o th< 
i^ovejfign Foieigii piimcft inav be uppoinled lionuiaiy mmibd', 
Kiiiffhts Gland Cioss and Knighls Corninindeis lanlc iltii Die rofif 
^poudlng (lasbes of tlic Order ot the Indian Fnipne ( oiiipunous r uik 
iflcr kinghta baclicJoi Meinbeis of the Fourth Cl iss i ink allfi ( <Mn 
]>inioiis ot the Indian 1 mpiio M* mints of the I iCi Clis> illu I Ik 
< Idevl, sons of knights b ichelois Tlie number of nieiiiiK rs is urilimjlc d • 
(/) Orurinally there were no oideis of kni«hts, but ali knights w< i* ( iIIki 
knights banneret or kniglits baduJor The distmdion hetucdi tv\o 

« I iss(8 was xnuely inilitar>, the ioiinei being entitled to a b inm i iii tune 
‘»t wur, and to have (oiiimand ov( r the kittei if onlv fiititled to a 

]>Minon The distirxtion appears to fia\e bCioin3 obsuli to , and hm 1 
lil Com , pp 404, 405 

(v) For instance, the Distinguished StrxKo Older institutid by l*o\ »l 
W'lnant dated the 6th September, 1886, the Irnpenal Sciviee Oidn 
truindcd Hth Augu'^t 1902, the Order ot Meiit, founded 29id June 190^ , 
the Ordei of Vielona and Albert, instituted in JS02, the Irnpenal Oidci 
ol the Cioi^ii of India, instituted in 1878 , the Kaisar i Hind medal , tin 
Autoria Cross, instituted by Royal Wairaiit 29fh Januaiv, 1856 tin 
\oluntetr Officers Decoration, foiiudtd by Roy il Wariant 2')t]i JuU, 
1S92 . the Indian Distinguished S ivice Med il, iounded by Royal Wan ant 
25th June, 1907 , the Albeit Medal, founded by RoyaJ Warrant 7th Man h, 
1866, the Edward Medal, founded by Royal Warrant l»3th July, i907| 
and the Red Cross, founded bv Royal Wanaiit 23rd Apid, 1883 
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Part IV. — The College of Arms. 

626 The College of AiinR(a) was incorpoiated m 1556 by Rojal 
Chartei granltil by King Philip and Queen Maiy in fulfilment; of the 
iiitenfcioii of King Edward VI («) 

It consists at ])iesentof thice kings of .urns, si\heialds, and four 
jiiiiriiiivants Til 7 are undei the juiisdiction of the Eail 
Miiishal (li) 

627 The ot aims aie ceilain heuilcls to whom at an 

j'Milv, though nut p^^rfectly ascei tamed, date the Soveieign giantod 
the light and duty to eveicise his right of gianting arms 

Foi the jiiupoae of such giants, and for regulating the use of 
aiinoiial beaiings ot such as possess them, there have existed fui 
tentuues two piovincutl kings of anus — Claicncioux (or Buiroy) 
and Noii()v(<') 

About a ceuiiuy after the institution of the Oidei of the Gartei (//), 
(laitei King of Aims was instituted as an otiicei ot that oidei, who 
was staled piiiieipal king of aims foi all England, and his co-opeia- 
tion with each piovincial king of arms in his icspective piovmce 
had, by the end of the seventeenth century, become essential (e) 

The right to giant arms is inherent m the ofhee of king of aims, 
hut the eveicise ot that light is legulatcd by an older of the Eail 
Maislml of England dueding the kings of aims not to cieate new 
aims in favoui of any individual without a spotial wan ant fiom the 
hail Maishal m each case diiected to Gaiter Iving of Aims and the 
ajijiropnate piovincial king of amis 

I’jacii lung of aims has appropriate aims belonging to his office, 
which he IS entitled to bear in conjunction with his family arms 

628 The heralds ( / ) numbei six, and are known as Windsor, 
Ciicstoi, Lancaster, Someiset, York, and Richmond Additional 


. fj) Also called the lleialds* College 
(ii) 1 he chaitor is piiuted m extenso with a translation m Noble’s Collego 
ol Anus "JTio present building wib built alter the Gieat Fiic on the site 
ot Iitrbv Place gi anted to the College bj the chartei A chapter of the 
(oipoiaiion is held every month, and has hequently issued undei its 
romiuon seal oeitihcates of the armorial bearings, but more often of the 
desoent of individuals 

(6) This office is hereditary m the family of the Duke of Norfolk , for 
the duties of the Earl Marshal at coronations, see title Constitutional 
Daw, Vol VI , p 326, and see title Courts, Vol IX , p 116 

(e) Their junsdiotions were south and north of the Tient lespectively , 
and/iee the text, tnfrn ^ 

(d) Bee p 286, avfe 

(e) In addition there is a fourth English king of arms, known as Bath or 
Gkmoestcr, who is not a member of the College, whose jurisdiction is over 
the pTmcipahty of Wales There are also a Lyon Kmg of Arms for 
Scotland and Ulster King of Arms for Ireland 

(J) The number of heralds has vaned from time to time Heridds were 
originally, as their name Imports, ambassadors or messengei^s, the bearers 
ot compliment or deflanoe from one pnneo to another, habited for the 
piirpiuie With the aunonal insignia of t|ieir masters, The habit atlil 

(survives ih the Imald’s tabafd» 
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heiftWs may be appointed for special pmpososO?). It is not the fAfttlV. 
function of a herald to gi'ant aims, but to present lueinoiials to ThaCoBi^ 
the Eail Marshal IJis dutj is to assist the Earl Maishnl in the of 
work of his deiiaitment 

629 The pursuivants are four in number, known as Eouge I’lirmwvanta 
( !oi\, Eouge Diagon, Bluemiuitle, and I’oitcullis. 

630 In the Mxtoontli find soieiiLoonih oentiirjes most of tho 

of England weio \i^il(‘d iwo oi thioo times 1>\ hoi aids 
. ling as delegates for tho kiiiLfs of aims, witli JvomiI aulhontv to 
leoord the pedigrees of thoso ^^ho oonid pioduce exidenoe ol 
iiie right to coat armour and to iiso tho title of “osquiro ’ and 
l^entleinan [h) 

'1 he lotuiufe of UiOsSe Tto^al commiHsioneis, called Msititions, me 
l(pt in the College of Anns and aie tnidimce in ihi‘ coin is of 
hw (O The} can be pioducod in OMdence, and the piopei \Mt nosa 
In pioduce them is an oflicc i of anus undei )) 

631 The al)solii(o juiisdution of the Tail Sraislial o\(n all riuwlinivnj 
]>» isons concenung themsel\es \mI1i aimonal insignia, wlashei l)V 
jMisonal use ot as tradesmen (/. K and Mhitations is iionn dis 

< lOitinued, hut the ]iiiis(hction is di)im ml, not al) ilisliod Jl would 
till be in the power of the SoMuoign to levne mther it he ho 
ihought lit, and to appoint a judge of tlie comt ot llie Mail Marshal 
nil the lattei’s nomination (/I 

632 It appeals that tho junsclution of the oflicfUh of aims in junwiui.iu 
iiiatteis aimonal cannot be challenged in an> louit of law (ai) ofmaius 
Most of the rights and duties of ofiiceis of arms have in course ot 

time become obsolete, hut it bIiII remains the law that no man is 
. nlitled to the dignity of a gentlemnn and to aimonal insignia 
t \L(‘pt h\ lecoid, and that such lecoid exists onh in llie College 
»)[ Anns 


iq) E q , Jlillii lleiaKl was appointed t«> a<M as Heialn it tho C oronution* 
l)uil>ar held in India in 1<)1 1 

ih) Tho praitiio began in 1545 IJio ftox.i! connuiriNionb wcio 
ohlnssed to the kings of arms in rospect of thnr iospoc1i\c pioviiaos 
1 lie oommiMHions aUo gave anlhoiiti to df^Ktioi all ic pn si mat ioiik of 
coat armour the right to which was not proved 
(0 Seo title Evini NLi Vol XIlI.pp 527 610 

(;) iht visitations havi oltin bei ii io<oi\oii in ovidinoi in poorago 
‘ ' ums. but on some oocasions the cominibsion to liohl a visit al ion lias also 
Ikou required Cont< niporaneoiisly with the visitutions, tlioie bat in 
hnidon a court of the Earl Marshal, in vvhu h sat originally tho Constable 
“iCngland with the Marshal In this couit, now within the precincts ol 
^he College of Anns, or before the Commissioners to exercis#* the ofluM* 
•>• Marshal, many claims to dignities were tried, and the decisicuis aw , it h 
U> piehcnded, judgments of a court of record 
ih) As to the unlawful use ol the Royal Anns sec titles Paten rs am> 
hvRNTioiiS, p 2*12, ante , Trvuf Marks, Tiunf NiMis, am» Dfsuas 
if) Bee title Cot kfs, Vol I V , p 110 

tm) See title Xaul asv Aumb, CwiNot oi, \ ol \\I , p 3‘>l and the 
1 ases there oited 
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Part V.- Foreign Dignities, Orders, and 
Decorations. 

Sett 1 1 —1 

633 Dj^miips created by foicip;n S^neieigns aie not recognised 
Not 11 ( 0 ^ law ui this (oiintij, ))ut the light to beai them may be granted 

ijiHd lii \ i\\ by the hing 

A petition stnlmg good ua^-on for leave to bear such a title in 
Knghind iH addiesscd to the King and sent to the Kecietaij of Stale 
ioi the Home Jhjiaitment in the saino manner as other petitions 
loi wairants ot jnecedenev, changes ot nanie etc 

Manv loieigri dignitic's loiifei the lillo of count oi haion on all 
llie cliilflu n of th(* giantee, but ot lilcveaisit has been usual lu 
hunt llie p( iini^sion tt) IIm eldest ‘-mis onlv in accordaiut witli 11, » 
I'lnglisb ]u a( ti( ( 

\ loieign liile lawfiilh list'd in England givt's in law no pu 
(idnice, hut it is iisuallj n*cognis('d in couih'sv 

Sill 2 — Onhis autJ Ih au tdions 

Not ioon<*- 634 Oidcis and dtcouitions gianled hy a ioit'igu Soveieign me 
ms. (I 111 1 i\N H'tognihi'd in lavs m this connli v (//) 

111 ^.jiilatioiis 635 Ilf’gulation'^, 1)> liosa! conun ind, have bc'eii issued lesjieit 
foi vMiiuii^' ing tlio weaiii'g ot tuieign oideis and medals (o) 

toKI^Ml Of-. \ / 

4 l(.C‘»l ll ions " - — - . . _ _ 

(ri) Ruling m the < ot Knights of the CJurlphu* Oicbr of Ilniosu 
fouridod 111 1815 by (*eoigo IV whilst riiiuo Rigint, and iioi (ojilcind 
Hiiiii the deith of King \\ iliiaiu IV in 1837 

(o) ,SiC roiiign Olhic Regul.i1ion«4, 8lh May, 1911 The luU m tint 
no siil)|((t o1 Ills M ijist) ''liall wear the insignia of ans louii^n oidti 
wif’inut Ji iMMg pii KMi^lv oblaintd llis MtijesU’s iKiinisMon to do si* 
Hiumiml < Uhl ] — ( i> h> wanant iiiuhi the RomiI .sign Mann d, oi (l»> In 
pinati pmnission (oiive^ecl Ihiough Hh Maiosty’s piu il* siuclan 
{tin / 1 1 ) (tins ink, dthoiigh expii^sed in the li)nn\>f the King s wish, is 
«()l • ual antniuity and appeals to li ivc been obstiMil loi centiuns) 

rumission g hy waiiaiit under the Ro\dl Strii iAIainial will enable 
th( in-ignia ol tin loieigii oidei to he woin all tunts iiid without am 
resfiiifion ))ut pii\ it* peiriussnm will onh f in hit the insignia to he worn 
*»n tin 0(1 asiorm spei ifnd m the kims ol tlnj Icitei fioni tin King s piival* 
-'M n ( nv conn Miig the Roy d Mint tion (i/nd r 2) 

'I in toll and unit s| m (id peiin.ssion l>v wan int undti tlie Royal Fig 
Mimid IS di sitMied, siihp ( t to tie tvitjaion nnnliontcl in Win/ i 4 (i 
mint ii-.tHi‘ing Uiilish nual oi rmhtin olhttis duiiiiL^ hostnilns. t 
nit et t isi<iwlnu fin dmnation iiny h* smi to In*.c Ineii earintl bv soin 
\ahiahle seivne lemltied to tin In nl of tin Mate toiifeinng it, or'to Ih 
S(.ite Itself The pn\ tie or icstiichd pennifeSion is con fen /plated foi 
«ecorafioh'» w’hn li iie rnoie or less ot ji eoinpliinentarv chnrnler In 
eilhei t.ise the iiinlieT will he submitted to the King by Hiw Mnt8t\ - 
Riinoipal N'crcturv ot Mate joi Portigii AlY.iiis (ihtd , i 3)" 

Full and imrestrnttd permissioQ by warrant under the Royal Sign 
MhiuuiI is conteni plated f<»r a decoration eoiiferred (a) On an olheei in 
11m Majtetv s naval oi jiuhtarv foioen lent to a foieigii Govciiunent on 
an oflfiterin His Afajestv’e naval oi military forces attached by lus Oovetn 
un^nt to a foifigu n iv \ or ariuv during hostilities, or on any Hnti'^h 
olheul lent t» a Ion ign Ooveinmeuf and not in lectipt ot any tnioh.unnU 
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Ironi Biitish public funds dunrig the period of such loan rb) On any 

I>prPOU not ut the tinii m the semce of the ('lown. who, whih^ hiinseJf OrdeiH tiftd 

(lutside the limits of llis Majebtj's doininious, has lendeiod \aliiable Decorfttiou 

services to the htvid of the State eoaferriiifi; the order, or to the htate 

itbelf. within the period of two ypcars immediatolv preceding the notitieulion 

(if the decoration to His Majesty s Govoiiiuient piovidcd tor in Foroii;ii 

Olhce Itegiilations, 8th May, 1911, r 5 tnfra The teim “ mi vice of the 

Tiown ** (oiupii'^cs any peiNon holdinifa Koval t^mnnissioii, (»r tun pimon 

in leieipt a salary from public lunds in the United Kingdoni, or in inv 

IJntiNh dominion, (olonv or piotoctoraK (i) On any Kntish Mil»|oet 

iin|>lo\(d in a hiroi^ii t mbas^> or hgitmn in tin United Kiii;„d(>in (i/m/ , 

r t) 

I Ik demie of tlu head of i foieiiiii stal* to f onf( i upon a Kntish t^iihii 1 1 
lln iii'^niina ol in oidtr or llie Int that Ik ha^ done mi imiKt Ik notified 
n» lli> Mipslvs PniRipal iStirttaiv of '^t Ut loi Fom ign Atlans tMtlm 
iliioufrli the IJiitinh djploinatK lepresentaln e uicnditid to llu lioad ol 
iho lorugn ^tate or tliiongh his diplninilK if pu Hi'iitati\ e at the ( onrt of 
,larrKs Ilm M i|e‘>ty’s Uiineipal Sefutai}’^ of state lor Foingn yVtlaiis 
^J^ il) ho niidei no obligation to consider claiuis that iie not bioiight to his 
notuo thiough one ot tJicsc channeN {ibu ! , i 9) 

When Ills Majfsty’s riintipal Si(ulai> ol state for Foieign Atlaiis Jins 
takin the King’s pleisino on any siuli application, and obtained His 
Map'^'ty’s pdinishion for the puson m whose 1a\our it has Ixen maih to 
wdir the insignia of a foicign older. Ik sigintus the s ime to llis Mj|(*stv’s 
Frnuipal hecrilaiy of »State lor the Home Dipiitmtnt in ouhi that he 
mav < anse a wall ant, if it be a < asi' tor tin issue ol i w nraiit as di fined in 
ihfti 1 4, to b(' pit pan d fttr tin Ko> il si^n \\ uni il (i/>/d , r (i) 

W lu n Miih w iirant lias bts ii signt tl l)\ the King, i iiolilit ation theieo^ 

IS luse lit (I in f Ik^ (inzeiU, stating tin m i\ue for whn ii I In' loitMgn onft r has 
Is n < onftnred 

'] Ik wiirint sigintyirig His M ijt si v’s ptimissinii nia>, il flit' leijiiest 
iik 1 it fhe ( \pi ii'^i of tilt, pt ison who h is old tint tl it. btt n it d in tin 
< (»lh Lf of Anns h\eiv sm h wan nit is iloitsaid mnsl tontain i « lanst 
j'loviding (hit His Map sf v’s Iu(nt<‘ nid ptirnihsion dots not autlioriwo 

I la asvninption tif any Hi>lt, appellation link, pitttdtntt, tu privilege 
ipptrtaining to ' kmght bitlKloi ot Jlis Map sty’s u* ilms iilnJ , i h) 

iVht 11 t Bntish suhjet t has i((i jv( (1 tilt Ko\ il pei mission to at t » nt tln^ 
il ttinhon of i forfign oitltr lit mu it anv liifine turn, atttp' llm 
ii » o] itioii t)f i higlifi 1 1 I'-s ol 1 Iji s niK tmlt I tt» whit h lit mav 1 ivebttioiio 
♦ iigihh l)V inert ist of lank in the ‘t>n ij.»ii stivite oi in flit st rv a t ol lijs 
iiu n t tjiniti V , tir atu iitht r disl lilt In e m Ilk t)l litiiH M 1 1 1 n II * t i»iist (jik iH 
npon Git aitiplnut ol flit ongin il dttoiituiii, nn toinmon lo tN*iy 
]»t|son upon whom sulIi dttoiation istonliind {ihi t \ 7) 

Medals vv hit li ( onstitnle a pal ti( 111 n « ki^s of i ftut gn to tit ran snliptl 

II ill itspects to the abovt it‘gulatK>iu in fht same maniK i is liiglu i 
AJ ides of tilt onkr, extipf that ptiinnsioii to wfai is givtn by htlei and 
>e»f by Ktiyal warrant 'f he King’s ]Miinjssior> rriiRl be tibtainttl foi my 
'*lher niedcil to be worn Ko pci mission u needed to af ef pt a loit igii mt tl il 
It it i‘ not intended to bo worn (ihd , r 

Nival and military itfacht's to His Map sty’s inii^sioriH al-road may, at 
’lie teirnioatioii of their appoint inf nts. bi givtn ristmtetl pin ate p» r 
mission to weai, on certain s]»CdfK oc< auons, llio inpigin » of a foiugn oidt r 
’onltrnd upon them by tJie dnef of the fetate only in which their 
litadqiiartera were Bituatul {ibid , r 9) 

PENALTIES, RELIEF AGAINST. 

See Eqlity, Landlord and Tknant 
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Part I. Introductory. 


Public Jiolicy 
Hfl to thi 
alienation of 
j^aoperty 


636 1 he lilies of Inw affecting perpetuities are based upon 
coHsidciationt, of publjo policy («) Such policj requires that, 


(rt) fbe public policy .upon which the rules of law as to perpetuities an 
in Atenlev 'v W (1732). 2 P A ms 686. per 
•i£K Yib, M it , to bo tile mischief that would anse to the public from 
e^tea lemammg for ever or for a long tune inahenable or untransferable 
Stun one hanq to another, batng a damp to industry and prejudice to trade, 
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although private ownership of property involves a power of 
disposition of the whole interest of the owner, whether inte) vivos 
or on death, such powei should not be abused (ft) Accoidingly, 
the law has from early times discouraged dispositions of piopertv 
\vhich either (1) impose refatrictions on future alienations of that 
property, or (2) fetter the future devolution or enjoyment of that 
pioperty to an unreasonable extent (c) 

This title IS conceined only with the law which regulates dis- 
])osition8 fettering the future devolution oi enjoyment of pioperty {d) 
The law dealing with lestrictions upon the fiituie alionation of 
pioperty is dealt with el sew heie(r), and is not the subject of ihi^ title 

637 The law affecting peipotiutios as tieuted in this title is 
only cfmcerned with iiiteiests arising vi fntinoy and not with 
iiiteiosts aiisiiig in jOiP^cnti It oouipiises two piincipal lulas, 
Nvliich may 1)0 teiiiied the rules against lemoioness * The hist is 
Known as the lule against peipetuities, and is to the ethvt that 
Hvoiy liiiiitatiori of plopelt^. unless it <lepen(ls upon an esUihi tail, 
must, to he valid, vest, if at all, within a Jifo oi lives in hoing, and 
twenty -one yeais and a iieiiod of gestation afhnv^aids ( / ) The 
second, vvhicii has been sometimos lefened to us the lule against 
double 01 1 emote possibilities (^/), is diieeted against (oniingont 


Pabti. 

Infiw* 

duotory; 


Pcrpetuita^ 


UuU*H 

iifltcUiiff 

pi I pet II 1 1 K"! 

n moft lies** 

(1) rule 
apLinst 
|M I pc tUltl(‘S , 

(i) Mile 
a{2;aiiiKt 
clou bio 
p(»SHll)lllt{LH 


to wliicli may be added the meoiiveuionco and distress that would lio 
In ought on families wlioae estates are so lo(t< led”, and boo tXorfolL 
{Duke) V Howard ( 1083), 1 Vein 103, per Noiuii, Lonl Keeper, Keaino, 
I’ontingont Remainders, 10th ed , pp 502 ei seq , Rutlei’s note 

(6) The principle forbidding abuse ol the powei ul dispoHitiou is shoiUv’ 
expressed in the lorm “ the power of alienation must not be cxeieised to its 
own destruction” (27 Law Quaiterly Review, p 111 , and see II anhhotn v 
Downs ( 1071), 1 Cas in Ch 213) , but it does not appear to he sutllcientlvKo 
( vpressed, as the fact that the pioperty is corupleleJy alienable does not 
])revent the piinciple being infiinged (Re ILaigreaiws, MidqUif v Tatleq 
(18%), 43 (Jh 1-) 401, 400, 0 A , (nay, Rule against Rerpetiiities, 2 ih1 
< (1 , B 209) 

(c) As to the principle of public policy, sec, fui.’er, T/Cwis, Law of 
Perxietuity, p 3 , Taylor d At/cyns v Hotde (1757), J Knri 00, per JaiuL 
Mwsfield, C , at pp 115, 110 , Marlborough (Duke) v Godolphin (Rad) 
(1759), 1 Eden, 404, per Hr n ley. Lord Keeper, at p 410, Re Puny and 
Daggs (1885), 31 Ch I) 130, C A , per Fry, L J , at p 134 , Re Asli/orth, 
Sibley y Ahhforth, [1905J 1 (1i 535, per Farwei l. 3 , at p 542 

(d) The piinciple against perpetuity existed ‘ befoie and throughout 
the reign of King Henry Vill ” (Hope v Ghvoester Vorporalion (iHoh), 

7 De xjr M & G 047, C A, per Kmght Bklce, L J, at p 058), and 
was a pnnciple of the common law (2 Preston, Abstracts ol Title, p 145 
Re Nash, Cook v Frederick^ [1910J 1 Ch 1, 7, C A , Re iRamford and 
Wamngion (Earl), Payne v Grey, [1912J 1 Ch 343, 360, 307, C A ) It 
existed prior to the introduction oi the modem rule against perpetuities 
(see p 300, post ) , and perhaps was introduced after the statute of Quui 
hmptores, stat (1289) 18 Edw 1, stat 1, o 1(2 Preston on Lstates, p 307) 

(e) See title Gins, Vol XV , pp 422 et seq 

(/) See p 300, post Objection has been made to the name of the Rule 
against Perpetuities , see Gray, Rule agamst Perpetuities, 2nd ed , s 2 , 
Jarman on Wills, 6th ed by Sweet, p 296, n (v) , the name ” Jfule 
against Remoteness” is there proposed In the Conveyancing Act, 191 X 
il & 2 Geo 6 c 37), it is termed “ the rule of law relating to perpetuities ” 

(j)) The rule is now fiequently referred to as the rule m Whitby v MitcJieU 
(1890), 44 Ch D 85, C A 





m 

Part 1 fpraaindets fif leal estate limited to successive genehitions of nnboft) 
Intio issue (/A 'I’licse t\\o lules, together mth the statutory reBtiietions 
ductory. on accumulations (i). constitute the main subject of the law of 
perpetuities as treated in this title ( 7 ) 

Extended 638 But although the law of perpetuities as treated in this 

mesDingsof ^ onl\ conversant with fntuie interests, the woid “ peip^uit} ” 

perprtuitv 1,1 the liisloiv of English la\v(/.), been sometimes usw in a 


(h) See p )>otft 

(l) Soe p no po^>i 

{)) Besides the iiih^ au^ainst romotenos'i, future interests are subjtrt 1o 
tilt, restraint <if ccitain lules of limitation nt commou law, eg , the rule 
lequinn^ a pn oedinp estate of freehold to BU]>poi t a contmgent remaindei, 
aiul llie rule that a limitation «« fnturo is, if possible eonstixied as a con 
tingont lemainder and not as an exeentorv limitation These ooiiiniun 
Jaw luJts art themsehes designed to prevent peipetnity {He Nash, (JovI 
V Fiedei irk, [{910} I (’h 1, 7, C A), see title Kfal Pkopfuti ano 
Phattets fli-AL Executory interests m land on failure of issue of a 
person aio also subject to be defeated by the statutory rule made the 
i'onvevanoing A(t, 1882 (45 46 Vict ( 39), s 10, see title JlrAi 

rPOPlKl'Y ANO (‘HATILTS Rf\J 

(/.) The origin oi the legal teini “ poipetmty ’* is not known , Ihe ii*io 
ot flic term lu the (ouils does not apptar to be reported until Chudleigh 
i'nne (1695), 1 Co Hop U 5 b it occiiis also in Anon (1699), Cary, 8, pet 
roiRiON, L C , Co}h(t H Case (1600) 1 Co Itep 83 b, 84 a, 88 a , Mild 
may's Case (1606) 0 Co ilep 40 a, roiUngion's {JManf) Case (1613), lo 
Co Kep 35 b, 42 b , Essay on the Use of the Law (1629), Bacon's Works 
(Spcdding’s ed ) Vol Vif, p 49J , and the argument in the Case of Im 
peac hment ot ^Vaste, ibid , p 644 Some leained iMit^rs are of opinion that 
Uie eaihest meaning of the term was an inalienable estate, particnlaih an 
estate tail intended to be unbairable (Jarman on Wills, 6tb ed , p 281 , 25 
Law Quarterly Review, p 385, 49 hol Jo 414, (»ra\, Rule against 
Pcipotuities, 2n(l (d , ss 141, 169) Early dehnitions ot peipetuitv, lu 
tact, geneiullv icfei to au inalienable estate, as in Washharn v Jhwnn 
(1071), 1 Cas mCh 21.1 (“ a perpetuity is wdieie it all that have inleiest 
loiii and vet ennnoi bai oi pass the estate”), compare ^cntteiiiood \ 
Edge (1097). 1 Salk 229 In Stanley v Leiqh (1732), 2 P Wins 
Ji KTLT, M R , at p 686 088, defined it as ” the limiting an estate 
in such a manner as would render it inalienable longer than for a hie oi 
hves in being at the same tune and some sliort or reasonable lime a lei ' 
Lord M Leonards, manote to Gilbert on Uses andTiusts.p 260, dohnes 
jieipotuity as * such a limitation ot propeiiy as reudeia it inalienable 
heyond the peiiod allowed by law ” From early tunes, however, the test 
w'lietliera limitation in futmo caused a perpetuity appears to have been not 
so much whether the property was alienable as wdiether the estate limit cil 
wwis destructiblo on alienation, as in the case of contingent remainders jud 
lemaiiulirs alter an estate tail (Howard v Norfolk (Duke) (1681), 2 Swan 
464, per Loid Nojctingiiam, L C , at p 460, Termes de la Ley (1109), suh 
voce Perpetuity) , and see note (h) p 296, ante Compare Sanders on Uses 
and Trusts, p 106, whore peqietuity is described as “ a future limitation 
rentcatnmg the owner of the estate Irom ahening the fee simple of the pro 
jHurtj discharged of such future use or estate, before the event is deter 
mined or the period amved when such future use or estate la to anse If 
that event or period be within the bounds proscribed by law, it is not u 
jierpetmty ” This detinition was cited with approval in London and 
South Western Bad Co v Gomm (1882), 20 Ch D 662, 674, 686, C A 
The Deported decisions passed from the consideration of unbairable entails 
to that of indestiiictible'executoiy limitations vn futuro, which began to 
be roeoAised, within restricted limits, both for lands of mhentance (Pay's 
Vase Cto Ehz 878, Pells y Brown (1620), Cro Jac 690; Snows 

T. Cuttler (1664), 1 Lev 136Jf and for terms of years (Anon (1573), Dyer, 
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wider sense, and eertsin interests arising tn praeeuti have been held 
void under the name of iierpetuitiesCO Examples of such inteieets 
in praseutt are — 

(1) Estates and inteiests limited tn pifesenh with an unautlioiised 
mode of devolution, for example, an estate of inheritance not known 
to the common law (m), an unban able entail (n), an estate in 
which successive heirs take life estates only(o), the attempted 
entail of a chattel (p). 

(2) Interests held on peipetual non-chaiitable tiust, wheie no 
])eison 01 pel sons can take any beneht(^), for example, trusts to 
keep in repair a tomb not pint of the fabiic of a church {i) 





IntetMttOl 
prmmith 
couBiderod Mtr 
be \oid. 


328 b (withiu a ble the judges difionng) , Manning's Case (lb09), 8 Co 
Hep 94 b , Lampefs Case (lul2) 10 Co Hep 4G b), thus giving iise to 
the modern rule DeOnitious under the modern rule aie given m note (tii)* 
p 301, post At all events there appeals to be no doubt that the moaning 
of the word perpetuity ** was early ei^tended to all devices intended fo 
perpetuate tbe possession of estates in a prescribed line ot suctessioii 
{Peartte v Reeve {1661), Poll 29, 30, Ifnnih&mton v IJumhfisUtn {IIM), 

1 P Wins 332, Mai iboiougit (Duke) V Godolphin (harl) U759), 1 Kd(*n, 
404,416, Smith d Doimerv Packhuisi {1142), \tk 135, 136, H L , 
Rohtnsonv U nidca site (11 2 'tiro C C 23 30 (** eit ending the e^vt ate”) , 
and see the eailv ina^anccs of the popular use ot the word colletted m the 
llrford English Dn tionary) 

(0 The woid “perpetuities” m the sense in which it w used m this 
and the lollowmg paragiaph as applied to ceitaiu present inteiests, has 
no place in the law ot peipetuities or the rules ot remoteness ns tieuted 
in tiie present title, which are concerned with tuturo mtei'ests, and with 
liituio interebts only 

(m) Mildmay s (\ise (1606) 6 Co Rep 40 a According to tbw i and 
Sfottergood v ?dge(ld^9), 12 Mod Rep 278, per PowtLL, 3 , at p 282, 
^stites tall, fioiu the tim*> of the statute T)e Donis Conditwnalihus 
(^tatuteof Westminster, 11 (1285), 13 Edw I,c 1) until common ictovenes 
^^ere allowed, were looked upon ns perpetuitus (Pigott on Common 
HecoveiHS, p 10) A common law fee upon a lee \\ti» described as a 
perpetuity m Gay v Oay oi Jay v Jay (1651), Sty 268, 274 

(n) Oilbeit on Uses (Sugdeu’s ed ), p 200 Pentereis Co v ChnH's 
Uospiial (1083), ] Vein 101 

(o) Chudietgh's Case (1505), 1 Co Rtp 113b, pt Popham, CJ, at 

p 138 a, Claie v Glare (1134), "ialb 21, per Jvord Talbot, L i ' 

it p 26, Wollen v Andrewes (1824), 2 Bing 126, anJ sec Manning v 
Andrews (1576), 1 Leon 256 

(p) Tation v Molhneuj: (1610), Mooie (K b ), 809, heland v Pogue 
(1637), Poll 25, Appriie v Flower (1061), Poll^ 27 , and othci eaily casts 
ionternmg limitations of a term on failuie ot issue 

( q ) See title Chakities, Vol lY ,p 174 A convei ance of an advowfeon 
upon trust, os vacancies occur, to nominate fat peisons to tbe living, wht le 
‘he trust is not for the benefit of a pansli or otherwise ehai liable, and is 
not for the benefit of any person uidividualJy, has been said to be void 
under the rule agamst perpetuities (lie Chuuh J^atronoge Tiust, Lauue v 
A G , [19041 2 Ch 643, C A, }er Valguan Williams, L T , ui p 648) 

(0 See titles Burial and Cremation, Vol 111 , p 433, CiiARniEH, 
^ol IV , pn 118, 174 A tiust or condition to repair a tomb is not in 
»T^elf illegal, and it has been held that, if hinitwl withm the pcrjietuily 
penod, m which case no remote future interest wdl anse on its deteiraiua- 
Oon, ilmay be a valid condition (Ltoyd v Lloyd (1852), 2 Snn (n 
-56, 264, Re Lean^ Cooper Dean v (1889), 41 Ch L 652, 557, 

Pirhnght v Salwey, [1890] W N 86) The ratio decidendi of the two last 
u led cases is “anomalous and not easy to explain” (Jarman on Wills, 
^‘h ed, p, 279, note (f)) In Lloyd v Lloyd, sujtra, ihen^ were two 
trusU lor the repair of tombs one of the inberitance on a tiusi to 
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PsaPSTUlTIES. 


Pabt l (g) (}if to trustees for non-charitable indefinite objects (s), or 
Intro- for non-chantable unincorporated institutions or societies wluch 
dnctory. may last for an indefinite time (0 But no question of perpetuity can 
arise when the trust is intended to be one for the benefit of the 
individual members of such a body at the time when the gift 
becomes opei alive, or where the property can be transferred to a 
common fund held for such a body, and when so transferred will 
not be subject to any ttu8t8\vhich will prevent the existing membeio 
from spending it as they please (u) 

repair a tomb, winch the court held void as a perpetuity (Lloyd v 
Lloyd (1852), 2 Sim (n 8 ) 255, 266) , the other a condition that two 
annuitants should out of their life estates keep a tomb in repair, which 
was held binding on the annuitants Kinderslet, V -C , ibid , at p 264, 
said I am satisfied that a condition simply for keepmg a tomb 
in repair is not a charitable one, and is not of itself illegal It may be 
illegal to vest property m trustees in perpetuity for such a purpose 
But the diiectiori that the annuitants shall out of thcu life interests kecji 
llio tomb m repair is quite lawful and they are undei an obligation, out 
of their annuities, to do so accoiding to the diieitiou of the will” 
bimilarly, a iiust or condition tor mamtainitig specified animals is not 
charitable, but, if it does not violate any i iile against remoteness, is not 
in itself unlawful , and see title Ciiakiiies, Vol IV , p 118 The question 

its enforceability may depend upon the terms of the instrument and the 
( irc umstaiu OS ol the ca^c There may bo no cehiui que trust duectly 
interested in seeing to its enfoicement , out when a trustee accepts a tmsl, 
the exe(uiion of which includes a lawful diicctiori, or where an annuitaut 
ICC opts an annuity subject to a lawful condition, the oouits have not 
abstained iioin lecognising such obligations In FeliiriguU v FeiiinqaU 
(1842), 11 L J (cii ) 176 the executor was held, upon the construction ol 
the will, to bo a beneticial legatee ot the surplus ot an annual sum, which he 
was diiectod to apply to the keeping of a maie The court enforced tin* 
obligation by roquiiin^ full inloiraatiou to be given wdien lequired respect 
iiig the animal, by giv mg liberty to apply and by an undertaking to mam 
lain the auimal comfortably In Miijord v RujnoUU (1848), 16 Sim 105 
116 120, thoie was a charitable bequest, aftei deducting the annual 
amount reqmiod lor the keep ot specihed hoi-ses The older ot the 
(Oiiit mcludod provision for tne hoises In Re Dean, Cooper Dean \ 
iitevens (1889), 41 Ch D 552, a trust annuity tor the maintenance of ceitaiii 
Jioises and dogs was held valid The lattei case has been seveioly </riticisc d 
*it and in so fai as it decided that the life of an animal could be a life for tho 
puipcfse of file perpetuity peiiod (see p 308, post) A pioper way ot pio 
> iding for specihed animals has been said to oe by giving an annuity to a 
tustodian payable so long any of them aio h%mg (Re Howard (1908), 
Tt7neb, 30tli October) 

(6) Thomson v Shakespeai (1860), 1 De G F & J 399, C A , Carne v 
Long (I860), 2 Do G F & J 75 , Re Jones, Parker v Lethbridge (1898), 
79 L 'J' 154 see title OiiAKiTir s, Vol IV . pp 117 et s^q 

(t) Re Dutton (1878), 4 Kx D 54, He Trust {IS76), 1 Ch D 497 , 

Re Swain, Phillips v Poole (1908), 99 L T 604, see, further, title 
CitARinE'5, Vol lV,p 119 

[u) Cocks \ Manvets (lhll),L U 12 Eq , Be Delany' s Estate 

(1882), 9 L If Ii 220, C A , Re Clarke Clarke \ Clarke, [1901] 2 Ch 110 
V question may anse w'hethor the body must be and is capable ot aseci 

laiiimeot In Re Delany's Estate, supia, Deasy, L J , at p 243, pomted 
out that the body in question m that case was easy of ascertammeiit 
Interests held by or given to a fluctuating body which may last indefinitely 
may be rendered valid by being statutory {Prestney v Colchester Corpora 
turn and A -G (1882), 21 Ch D 111), charitable (Goodman v Sedtaih 
Corporation y 882), 7 App Cas 633), or derived under a Crown grant to a 
cor^ratiou with a conditmn ui favour of the body or mcorporatmg the 
body ferr the purpose (edb W ilhngale v Maitland (IS66), L B 3 £q 103, 
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639 The following estates and interests in properly may last ^ 

for an uidelmite time, but if created or existing in piaBtnti (v), so as Iktlt- 
to be vested in some person, peisons, oi corporation, theie is no 
objection to them on any ground of peipetuity (a) — interogts tht 

(^1) Easements and piofih d pnntht (b), 

(2) Rentcliarges and other similar interests in land lasting 
indefinitely (c), and all remedies to enforce them (d), objectionable* 

(8) Restiictive covenants and conditions running with land in 
equity (e ) , 

109), title CoNSiiTUTioisf\L Law, Vol VI , p 487, but in tbe latter case 
(here must be evidence of the existence of such a corporation [IhoerF (Lord) 

\ ild«w« (1878), 3 Ex D 361, Chesterfield, iLord) v //arm, [1908] 2 Ch 
197, 423,0 A , affirmed, [1911] A C 623) 

(v) When created to aiise tn fuiuio, aU these interests refened to m 
(he text, iwjrrt, except the statutory interests, appear to be siibjei t to 
tlie rule against perpetuities , thus, as to the creation of casements 
%n fiituro^ see note {<), p 311, po^t , and as to future gitts to ohaiiiies, ste 
p 329, post 

(a) These interests are also icferied to p 322 po^tf witli legaid to the 
application of the rule against perpetuities hut see note (r), supra 
(h) London and t^outh Western Kail i'o \ (rowm (1882), 20 Oh 1) 502, 

(' A, wheie L, MR, at p 583, described thcise inteiests as 

♦ vceptions to the lules against remoteness, but ste Oray, Rule agaiust 
I’eipetuities, B 279 and t^ce genei ally, title hASKMiNrs and Pitoiirs a 
RrviNDUE, Vol \I , pp 233 et seq 

(c) Keppcll V Bailey (1834), 2 My & K 517, per Lord Bhodguam 
LO. atpp 628,529, Lewis, Law of Peipetinty, p 6%, wheie it is pointed 
(Hit that, although corpoieal propcity is clogged when subjected U> tiiejBO 
lights and its value may be piopoitionately decreased, its alienabilOy is 
unaffected and its aptness foi (.omiiiercial dealings remains (but as to 
( Ills reason, see IJaigreaves, Midgley v Tailpy (1890), 41 Ch 1) 401, 

(' A , and see note (b), p 295, ante, see, genei ally, title RI'NICHauglh 
AM) Annuities 

(d) Jemoit V Cowlnj (1607), 1 Saund 112 c, FosUr v Foster (1100) 

2 \ern 386, where no question of perpetuity was laised .Such lights 
of entry pass on an assignment of the rentcharge to the assignee m part 
of his security (Uaveigill v Hare (1618), Oro Jac 510) 1lie Oon- 
\c\ancuig and Law of Property Act, 1881 (44 3c 4"> Vict c 41), s 44, 

I oafers rights of entiy for distress and receipt of rein and piohts on the^ 
n\Aner ot llio rentcharge, so far as those remedu^i might have been* 
iouferred by the instrument undei which it arises, but not further The 
Conveyancing Act, 1911 (1 &; 2 Ce*) 5, c 37), s 6. to lemove doubts, 
declares that the rule of law relating to pcrpeluities does not apply to theses 
remedies and like powers and remedies oorifenod by any instrument loi 
lecovering or compelling payment of any annual sum within the 
Conveyancing and Law of Property Act 1381 (44 & 45 Vict c 41), s 44 
the right of entry, in case of a rentcharge, need not be conlincd to the 
linds out of which the rent issues ((iilbeit. Rents, p 41), and as between 
landlord and tenant the right of distress foi rent may be extended to 
lands other than those demised, see title Distress, Vol XI, p 156 
With regard to the lands demised, the entry under the usual condition is 
vahdbystat (1540) 32 Hen 8, c 34, see title Landlord and Tenant, 

Vol XVIII , p 686 , ^ , 

(€) Mackenzie v Childers (1889), 43 Ch D 205, 279 , and see Coles v 
^ims (1864). 5 De G M dt G 1, C A , Knight -Bruce, L J , at p 7 As 
to the conditions under which such covenants may be binding, see McLean 
\ McKaw (1873), L K 5P C 327, Rogers y H osegood, [1900] 2 Ch 388, 

C A , and, as to restrictions under buildmg schemes, see Llhston v Ke<wheu 
[19081 2 Ch 374, 665, C A , Reid v BtokersUiff, [1809] 2 Ch 305, C. A 
As between landloid and tenant the question is whether the 
tottcliee or concerns the laud • see RwktUt v Enfiild ChurchwoTdoM, Il8w91 
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Part 1 (4) Covenants and conditions running with land at law(/)} 

Intro- (6) Customary rights (3), 

dnctoiy. (6) Chanties (A), 

(7) Interests held by corporations (t), a check on which is pro- 
vided by the law of mortmain , 

(S) Intel ests derived under or by virtue of anv statute (L ) , 


Part II.— The Rule against Perpetuities. 

Skt 1 — Pi'iiod alhiccd for Suspcimon of VrHlu?g 
Hi;b-Sf(T 1 —Sfatement of the Jtnfe 

Short 640 The uile against perpetuities (/) may be shoitly enunciati*<l 

atateinent as lollows — An executory devise or othei future limitation to Im 


1 (1i 544, 554, 555, llllo L\nt>iori> a\d Tenvnt, Vol XVlTI.p 587, 
note (rt) Tri Foqers V Hoaeqood^ [1900] 2 Cli 3^88,405, 400 (’ A (adopt^^ti 
m Muller v Trafford, [1901 J 1 (1i 54. «1, by Farweil, J ), Collins, L J 
aaid the point to be clcterniined i« whether <ho coven mt or contnn I 
jn its iiiccpiioii binds the land lu Sharpe v Dm unit (1011), 55 Sol Jo 
420, howfver, an implied covenant not to intoifore with a trannva\ 
c tossing to be consti noted m futmo was enfoicod against an assignee 
of the tramway As to covenants lunTung viith the land at equity, see 
TulL V Morhny (1848), 2 Ph 774, Formby v BmLer, [1903] 2 Ch 530 
C A , see also title Equity, Vol XIII , pp 100 et heq 

if) As to covenants running with the land at law, see MitlUr v Trafford, 
hvpta, at pp (JO, 61 As to covenants running with the land, see 
generally, titles Lanolord and Tenant, Vol XVIII, pp 584 et seq 
JlFAi Propfrty and (HinELS Efal 

(q) See title Custom and Usages, Vol X , pp 238 et siq , Gray, Rule 
against Perpetuities, hr 572 — 688 

(h) Goodman v SaUafth Corporation (1882), 7 App Cis 633, 642, 650, 
665 Jte Chihichuieh Jncloswe Act, (1888) 38 Ch D 520, 530, 531, 5 32, 

J* A , Lewis, Law of Perpetuity, p 089, and see title Ciiaritifs, \ ol II , 
*pp 174 <■/ seq 

(i) See title Corporations, Vol VIII , pp 'Miletseg . Lewis, Law of 
Perpetuity, pp 200, 087 

[k) Prehtney v Colchester Corporation and A 0 (1882), 21 Ch D 111 , 
JiV Christchmch Inclosure Act, *^upra, at p 530, and see SevenoaU, 
^fa148ton0 and Tunbridge Rail Co v London, Chatham and Dover Bad 
Go (1879), 11 Ch I) 625, 2 ’er Jissel M K , at p 635, and, as t<» 
lemoteness in a statiitoiy agiecment, see Manchester Ship Canal Co \ 
Manchester Racecourse Co, [1960] 2 Ch 352, 359, 360, aflirmed, [1901 1 

2 Ch $7, 50, C A , compare Taff Vale Railway v Amalgamated Socuti/ 
offtadway Servants, [1901] A C 420, 429 Accordingly, estates tail may 
be render^ unbarmble by statute, causing a statutory perpetuity (stal 
(1542-3) 34 & 35 Hen 8, c 20, Fines and Recoveries Act, 1833 (3 ^4 
Will 4, c 74), 8 18, compare Re Bolton Estates, Russell V Meyrtck, [1903] 
2 Ch* 461, C A ) Powers of destroying such interests for the purpose 
of alienation in some cases are given by the Settled Land Act, 1882 (4 > 
A 4$ Vic^t 0 38), s 58 (1) (i ) , and see title Real Property am> 
Cjiattbls Real 

(l) The rule arose from the limits fixed for executory devises and 
bequests, as^ to the begmnmg of which see tiUe Real I^opertt and 
Chattels Real the basis on which it proceeds, namely, that the validity 
el Un interest depends ofi^fbe dMance in futunty of its vesting, was first 
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valid luust vefcl, if at all, within a life oi lues in beinj]; and twenty- 
one years and a possible period for gestation after , it is not siifli- 
cient tliat it nmv vest within that period it must he good in its 
creation and, unless it is created in such terms that it cannot xest 
after the expiiation of a life oi lues in Ixsing and twenty -one 
years and the period allowed foi gestation, it is not \alid, and 
suhsequent tivents cannot inalvo it \shd (»m) 


ilehnitely laid down m Norfolk'^ {Duki) (JC86), 3 in I'li I, H L 
The necesftity of some such rule was made manifest wln^i it was dot idtd 
that executory devises were sometimes aJlowable and weie indeshintihlo 
(see PflU V mown (1620), Cro Jao 690, Scattergood v Pdqp (Um), 
Mod Rep 278 , Lewis, Law of Perpetuity, ox) It is generally con- 
sidered that it was an invention of the chancellors as to ti lists and equit- 
able interests (as m Norfolk's (Ihtke) Case^ supra , ('hnljont v Ohes (1674), 
1 Cas 111 Ch 239, Lloyd v Carew (1607), Piec Cb 72, H L ) adopteti at 
common law as to legal rights under uses and executory devises , see Ns 
Ridley, Buckton v 77 (1879), 11 Ch D 645, per Jessii, M R . at p 649 . 

1 0 \ Curnmnis (1895), [1906] I I H 406, per Pailis, (' li , at p 4(»S 
J'or the history ot the rule see 2 Hargrave, Juiidioal Argumeuls (urgiimeut 
111 Thelhiss&n v Woodford), Lewis, Law of Perpehiil^>, c ai , liiay, 
JkUle against Perpetuities, 2nd ed , c v 
(wj) Dnnqannoii (Lord) v Smith (1840), 12 (1 Fin 646, II L, per 
t^KESwi u , J , at p 663, adopted by Lord Davey in Unnroek v irat^ow, 
[1902] A C 14, 17 , compare Re Thompson, Thompson v Thonnison, 
119061 2 (Jh 199, per Joyce, J , at p 202 , 2 Preston, Abstuii ts of Title, 
p 169 For the juirpose ot this shoit stateinoiit the peiiod of gestation is 
made a part of the definition, it is boitci for some purposoH to omit it, 
and to add to the rule ** for the puiposes of this rule a cnild tn veniie sa 
mhre is consideied as a life in being,*’ as in Jaimau on AViils, 5th ed , 
p 216, and Chalks, Real Property, 2nd ed , pp 170, 171, approved iii 
Re Wilmer's Tiusts, Moore v u %nq field, [1903] 2 Ch 411,422,423,0 A . 
and see Vdlar v Chlbey, [1907] A C 139, 149 Iheiuleis thus shortly 
stated by Grav, Rule against Perpetuities, 2nd ed , s 201 No intere-t 
IS good unless it must vest if at all not later than iw^enty one yeais nltei 
some life in being at the creation of the interest ” Jiowis's definition of the 
woid “perpetuity” (Law of Perpetuity, p 164) is, “a future Jimitation 
wlietliei executory or by way of leinaindei, and ot either real or personal 
piopei ty, which is not to vest until the expiiation ol, or will not mu essarily 
\est within, the period fixed and prescribed by I w for the (nation of 
future estates and interests, and which is not dcstrictible by the peisiflis 
for the time being entitled to the property subject to the futuio Jiniilatiori, 
except with the concurrence oi the individual interested undei that 
limitation ” This definition has been accepted in several eases vc c Loudon 
and South Western Rati Co v Gomm (1882), 20 Ch I) 562, 68 J, ( A , 
Dunn V Flood (1883), 25 Ch D 629, per Vokth, .1 , at p 03'J , Redmqton v 
Rn>ianc(1893),32L R Ir 347,p#»r B ewi i J ,atp Re ABhf(y\ik,Sihley 
V AsA/orfA, [1905] 1 Ch 635, 641 (when. Farwell, J , explains the S( use in 
which the woid “ destructible ” is used in tins di knition) , Re TgrreU's hstnb , 
[1907] I I R 292,296,0 A Chalks, Real Property, 2nd ed . pp 170,171, 
also separates the statement of the rule from that of the period prcsciibed 
by it, and confines it to “ all future interests and claims in, to, or upon any 
specified property, which do not anse undei or take effect by virtue of 
the rules of common law and are not subsequent to an estate tail (and J 
with a few exceptions requiring specific mention ” In order to avoid the 
cAimplexity of trie expression ‘^vest” which occurs in the definition, the 
rule has been express^ in the form * ** No interest subject tit a condition 
precedent is good unless the condition must be fulfilled, if at all, within 
etc ** ; see 49 Sol «lo 360, followmg Gray, Rule against Perpetuities, 
1st ed , s 201 , but this definition needs a pecoUar meaniDg to be given 
to ** condition ** (see ibid , 2nd ed ), and takes no notice of the effect of 
w rate on conditions subsequent As to vestings see, farther, p. 303,pi>«l« 
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641 Tho ni!(* HUtod moie fully is as follows — 

1 to the exceptions hereafter mentioned (7/ ), every 
future eslatt> oi intoie&t in any land of pi operby, the lights in which 
aie govornod hy the law of England (0), must he such that, at 
the time wdion the instrument creating it comes into opeiation (7)), 
it can he piedaaled that, if the estate 01 interest vests at all, it must 
nerfssaiilv vest not latei than at the end of a certain period(7) 

Secondly, tins ])eiiod is the life of a peison 01 the survivor of 
any numhei of i)‘isons(/) in being at the time of cieation of such 
futuie estate or inbeiest, and ascei tamed for that pm pose by tin 
mstiumeiiL cretitjng the same, and twenty-one vears to he computed 
fiom the dropjung of ->uch hfe('<), but if no such person or persons 
aie nscei tamed by the insLiument, the period is twentv-one years 
(omputed fiom the time f>f cieation ot the future estate 01 
mUuest (0 

In the folIo\Mn‘'^ [i.uagMphs this penod is ealUd “ the peipftmtv 
pel 10(1 U(i) 

'rhiidlv, a child ^^hols<y/ i^ntn s(t mm at the tiiiu' of cieation 
of an estate 01 mieiehl and is afteiwauls boui ali\e, is med to 
1)(* a juTson 111 being lor the piiiiioses botli ot tlie vesting ot the 
estate or inteiest in him (6), aiid of being a life chosen to loitii Llie 


(а) Sco p 322, post 

(o) As <0 tlK piojxTtv and interests bound by the rule, see, fuither, 
p[) 111 H2 jiOht wee ilso \) *312^ post 

Ip) in (ho L ISO of dispo«ntions by will, see p 332, po*.f and vu(b legaid 
to the exedilion ot ])ovveis, and, gfiitiallv, as to the iii< nnistaiit ( s taken 
into aeiounl, see p M poht 

{(/) Moyfolh s {!>uKe) (^ase (1685) 3 Tas iii t3i 1, II Ij (^‘3 he (’ase of 
Poi petuities ” in riuinoeiv ) , JAoyd w rmeii’ (1698), Show Psil t’as 157 
irid olhci < ases have merely evtended the penod the vesting oJ an 
«‘\('<iitoiy limitation was thus allowed to he suspended fiist foi a hie 
(Pdls \ Ihoivu (IbJOl, I’lo Ln 590, Noifolk'a (iJiihe) Cost, svpra) , 
tw'o lives (Goiing v Hiclenlaff (1662), 1 Tas in Ch 4). or any number 
of coiuuiient lives (Imi) \ Bin von (1734), 3 P Wins 262) , a life and one 
year {Lloyd v Cnren\ supm) , 01 a n asonablo time after the life {Maths \ 
.UarA« (1718), 10 Mod Kep 419, GoodtUle d Gumnll y Wood (1740). 7 
Teim Kep 103, n), 01 up to twenty ouo years {Stephens y Stephens 
(1730) temp Tail) 22b) 

(r) As to the qualihcations neccssaiy foi the persons chosen, see p 308, 
post 

(*) Compaie the definition of the Keal Piopeity Commissioners’ 3rd 
Keport, pp 39, 69, whieh has been adopted with the roseivation of the 
period there giyen as alternative to the twenty one years period, of tin' 
inmorOy ol bonie pei^on en vmire sa mdir at the dropping of such life, and 
as(vitanied for that purpose by such instrument,” which perhaps still 
aw uts j^udicial decision , see note (1), p 310, post 

(0 i'foohe V De Viindes (1803), 9 Ves 197 , Palmer y Holfmd (1828), 
4 Kuss 403 SpeuLman v Spealman (1850), 8 Haie, 180, Lewi^, 
Law of Pei petiuty p 172 

(<j) It IS convenient to use this term, as ixifcrence is continually made 
to ’ the penod allowed by law for the vesting of executory mterests ** The 
Keal >3roperty Commissioners* 3rtl Keport, at pp 37, 39, used the term 
“ the period of perpetuity^* 

(б) Thelhiseon v 11 ood/onf (1805), 11 Ves 112, II L, the second answer 

of the judges, Blackburn v, Siaplee (1814), 2 Vos &B 367 , Knapping 
y Tomhnson (1864), lOJur (n 3 ) 626, VtHarv [1907] A C 13ft 

149 Lewis, Law of Perpgisutj, p 147, regards Stephens v Sitphoni 
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perpetuity period (c) The peipetuil\ peuod ma>, theiefoie, be filer. 1. 

apparently extended by a peuod or peiioda foi gestation, hut onlv PeJdftjL 

m those cases here gestation actually exists (d) This huinch of alloWlilOT 
the rule is applied whethei it is for the advantage of the unboin SuspentWft 
child or not (<>) of Veatl lfc “ 

Fourthly, eveiv condition subsequent which but foi tins lule CoiKiitioiw* 
uould rendei void a validlj created estate oi iiiteiest is to that 
extent luopeiative ( / ) 

Fifthly (//), any estate oi inteiest \^hich does not i)eLOsv>arilv bnbhequeut 
satisfy the abo\e rule is void fioin itscieiition(//), and events, buhse- ©'enu 
(jueiit to the date of the instiument which, oi subsequent to the 
ileatli of the testatoi whose will, created the estate oi inteieHl, 
whuh 111 fact inaKe the vesting take place within the iieipetintv 
poiiocl, ha\e no eflect so as to make the ostato oi inhiest valid (/) 

Sixthh, the time of the death of the testaloi is deemed the tune 'Jimoof 
ot cieation of an eslaie or intrje*>t ciealed bv will , and llio tune ot 
I ho execution of the insti innent cieating tiio powei is deemed tlu 
time of cieation of an estate or mien 4 cieah‘J b\ the execution of 
a povvei not tantimount to absolute ov\nei''hip(/) 

Smj-Sk 1 2 Ihio lutiuttum of the June ot [fsitutf 

642 Tlie lilies IS duectocl to ensiiie that the vesting of estates ohjutofihe 
niid iiiteiestK takes place at a time not too lemote A limitation of 

(i73(i), Cas ttmp Talb 228, as the foundation of the lulo (at^ iii tliaf cuho 
in executoi y devise to such a sou ot a living pei boh as BhouJd attain 
one waft laid valid) oonibinod with slat (1808) 10 Will 1, o 2*2 
tsouutimes cited as c l(i, which provided that ]>oBtliumourt chiklien shouhi 
bo able to take under limitationB as if boiu m the litetune of tlioii jiaieiit 

(c) TheUus8(fn v Woodjoid (1805), 11 Yew 112, II L, the inst annwer 
of the judges , Long ^ TUackaJl (1797), 7 Term Kcq) 100, Re W timer ' h 
T fUbts Mooie V Minefield, [1903J 1 t'h 874. per lU’c kit v. I , at p 870, 
affirmed, [1903J 2 Th 411, (' A , pei SimiiNo, L T at ]) 422 

(d) Cmldl \ Pahvet (1833), 1 C\ A: Tin J72, 11 L, the seroudand 
third aiisweis ot the ludges 

(e) Re )] timer' h TutbU, Voot< v Wingfield, ’ M03] 1 Ch 874, pir 
Bt lklkv, J , at p 888 , jffiiimsl, L1901J 2 ( h 4J , C A , per Houi n, 

LJ.atp 421 

if) As to invalid ^ifts over, see p 350, post , as to invalid directions lor 
S' tilemout of valid gifts. see p 353, pobl as to the lestiamt on anticipation 
ol married women b uiteiestb, see p 352, pobt, aud as to diioctions nol 
aflocting \ citing, bco p 338, pod 

(g) This is propeilv a corolfaiy from the hrst rule, but forcoinpletenoBH it 
IB nveinent to state it as a to ordinate S( paratci nilc , hh^ Dnnganvun 
iLord)x tSmith (1816), 12 Cl A. P’ln 540, pit 'Jinuai, ( 3 , at p 012, 

H L , Lewis, liAw rd Peipctujty p 170 

(/i) It 18 not, fticrcloip, void only for the excess, even where the excess 
e*ould be clearly asceitanicd (UantocL v Watson, [1902J A (/ 14, 22, 
approving Leake v Robinstyn (1817), 2 Mer 362, 389), Keal Piopcriy 
ton nnebiouers* 3id Repoit, j» 35 

(i) Jee V Audletf (1787), 1 Cox, Eq Cas 324, where Kfntov, MK, 
said, at p 326, “ the single question is not whether the limitation is good 
in the eventa which have happened, but whether it was good in its 
cieation , and see Southampton {Lord) \ Hertford {Margum) (1813), 2 
Ves B 54 , Dungminon {Lord) \ Smith, sujna, Harding x Ro/t (1S57), 

7 £ & B 650, and, as to the circumstances taken mto account, sc.e, 
further, p 333, poet . 

{;) Real Property Commissioners* 3rd Report, pp 40,69, andastutto 
date from v\hirh the, period is leckoned. see, further, p 332, poet 
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an estate or interest, and the estate or interest so limited, not 
vested within the perpetuity period are said to be “ too remote,’’ or 
to be “ void for remoteness ” if they are immediately vested, or 
must necessarily vest within the perpetuity period, Uiey are not 
open to the objection of remoteness (k) 

643 An estate or interest is or becomes vested (/) when, first, 
the person oi peihons, corporation, or body to whom or to which it 
IS limited (in this title denoted by the term “ the alienee ’*) is or aie 
ascei tamed and in existence and capable of being an alienee (m), 
secondly, the quantum of the estate and interest is ascertained, 
and thirdly, all other events have happened to enable the estate oi 
inLeiest to come into possession at once, subject to thedeteiminution 
at any time of the piioi estates and inteiests 

644 ^\hele the interest of the alienee, tlieiefore, may by pu&si- 
bilit> not be ascei tamable until after the peipetuity i)eriod, the 
limitation is void (a) 

The tjuanium of iiiteiest umv lie vjilidl> ascei Lamed by lefeiente 
to an\ pioperty existing at the date of the cieation of the limitation 
01 to the value of such piojioily (o) 

645 Wheie the piopeity is to be incioased by accumulation, it 
IS hiiilicient if within the peipetuity peiiod there is a peison iii 
existence entitled to take the piopeitv, whatever its value oi 
amount ( p), that is to saj, if the limitation is vested and m 
2 ) 0880 hsioii in othei lesjjects 

Ihit wlieie the diieciioii toi accumulation foirns a condition pie- 
codciit to the inteiest of the alienee, and that accumulation may 


(A) Oddie V Brown (18o9), 4 De & J 170, C A , per Tlrnek, L J , at 
|) 106, Hedinglony (1893), 32 L R li 347, Bewlly, J, at 

p 336 

(/) As to vested and contingent estates generally, see title Real Pno- 
ihRiY ANo CiiAiTELS Real Gray, Rule against Peipetuities, s 118, 
ohbcrves that the lule does not concern itselt with the secondary mean 
VPK <>f “tiansimssiblo” sometimob given to the word “vested ” 

(m) Lewis Law of Perpetmty, p 1 68 Ohe abenee himself may be 
under disabilities, wlinh aie ignored m questions of peipetuity {Re ^tam 
i(fid and WanitNjion (Eml), Payne \ Qtey^ [1912] 1 Cn 343 i) A. , per 
Cozens Hardy, M R , at p 355), Fenand v WtUon (1845), 4 Hare, 344, 
per WiGRAM, V C . at p 374 

(n) Curtis V LuAm (1842), 5 Beav 147, 154, 156, Eedmgton v Browne 
(1893), 32 L R Ir 347, 35b, 357 , Saull Brothers, Lid v Bethell [1902] 
2 rii 623 0 A . J?e Thompson^ Thompson y Thompson, [1906] 2 Ch 
199, per J(>y<'>, 3 , at p 202, and see the case& cited as to classes at 
p 343, povf 

(o) Wood y Thew (1864), 33 Beav 610 (whore there was a direction to 
convey freeholds, on the expiration of each of ceilain leases, to be of equal 
annual value to the leasehold pienuses, the term m which had expired , 
but see Gray, Rule against Perpetuities, s 206, n , compare Re Woodr 
TuUett y ColvtUe, (1894] 2 Ch 310, 316, afliimed, [1894] 3 Ch 381, 
384, C A , Re Couhon's Trusts, Pnehard v Coalson (1907), 97 L T 764 
(reservation of percentage of excess of proceeds under a future sale over 
m fixed amount) , and see Re Hvrlbatt, Murlbatt v Hurlhatt, [1910] 2 Ch. 
653, 669 

ip) Oddte ^ Bjouu, bupra, compare Re Bwain, Monckton v Sands, 
(I905J 1 Ch 669, C A. 
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extoad beyoad the legal limits, and cannot be stopped and the fund 
disposed of by the ahenee, the direction is void (q) 

646 Assuming the limitation ib \alid as regards the quantum 
of interest limited, it may be invalid on either of two giounds(^0* 
(l)that the description of the alienoo is such that ho may not 
neoessaiily be lu existence and asceitainable within the peipetuity 
period (s), or (2) that, apart from the desciiptiou of the alionee (who 
maybe a living peison in this case)(/\ the events which must 
happen in oidei to render the estate or interest leady to come into 
possession at once, subject to the determination of puoi estates and 
interests, aie such that tliey may not necessarily happen witliin the 
jierpetuity peiiod (u) The question of unceitainty must be kept 
distinct fiom the question of remoteness, foi the purpose of testing 
the question of remoteness, the unceitaintvof the alienee existing at 

(q) Aa to aocunrmlatiou, see p 370, po^i Cuttis v huk in ( 1842), 5 Iloav 
147, Smith V Cuninghame (1884), 13 L U li 480, coinpaio Tnitteca, 

/ reciiiorg^ and Agemq i'o v (1008), 28 New SSoaland Law Kepoita, 
117 , Omnd Tiust Co v Jhissell (1010), 170 Fedeial Ropoitor, 440 

(r) See Real Propeity (\>mmi8sxoriois’ 3rd Report, p 40, making; a 
giation for legislation validating a liruitaiion in one of these lespoots 

(fl) ProHor v Bath and Welln (Jhuhoj}) (1794) 2 lly Bl 358 (the fiist son 
ot A , a living peison who had no son, that should be bred a cloigyunn) , 
Tiegonwell v Sydenham (1815), 3 Dow, 194, H L (the tenant m an 
iinbaried entail at a remote event) , Tollemnche (Ladu) v Covtnfn/ (Earl 
and Counie^ts) (1834), 2 01 & Fin 611, U L (the peison from time to 
time Lord V), compare Bacon v Proctor (IS 2 2) Turn At R Jl, and 
1/acA worth v R m rman { 1 836), 2 Keen, 658 , and see Kei v Dungannon ( Lord ) 
(IS41), 1 Dr & Wai 609, Sugdon, Law of Piopeity, p 330) , Dungannon 
(Lord) V Smith (1840), 12 cT A Fin 646, II L (tlio heir male of A 
attaining twenty one) , Ibbctaon v IbbeUon (1840) 6 My & Ci 2b (tenant 
m tail attaining twenty one) , Wainman v Ihcld (1854), Kay, 607 
(tenant m tail becoming seised in fee simple) , Be Gage, liitl v Gage, [1B08J 
1 Oh 498 (to iiiiboin peison on inamage) , Real Propoiby Coiuinissioneis^ 
3r(i Report, p 40, Lewis, Law of Perpetuity, p 464 The desoiiptioii 
of the alienee (not being a living person) may icquim him to siiivno 
a paitieulai event or to be ascertained at the death of a particulai peison 
or class of persons, and the limitation is accoid ugly invalid if the 
event will not necessarily happen within the perpetuity period (Jee 
Audley (1787), 1 Cox, Eq Cas 324 (to the daughters ot A , and B his wife, 
living'at the failure of C ’s issue) , Gooding \ iSwd (1853), 4 De U M Ac (.i 
olO, C A (when youngest child of A attains twenty five) , Be Bowles, Pago 
^ Page, [1905] 1 Ch 371 (deteimination of ti^usts) ) , oi if the peison at 

hose death the alienee is to be ascertained is unborn, oi possibly unborn 
(Courtier v Oram (1855), 21 Beav 91 (to the tcstatoi’s grandchildrcu 
living at the death of each of lus piesent and futuie grandchildiea) , 
Gooch V Gooih (1853), 3 De L M & G 366 (grandchildren) , Ilothon v 
Ball (1845), 14 Sim 558 , Lett v Randall, Lett v lhamcr (185 >), 3 Siii & L 
SI . Buchanan v Harrison (1861), 1 John A 11 662 , Re Taghr's Trusts, 
Taylor v Blake, [1912] 1 1 R I (husbands ot children) , Be Bowles, Pagev 
Page, supra) Thus the suivivor of a (lass coinpiising unborn ptusons 
( liuriot be a direct alienee , see p 337, post On the other hand, the lirnita 
tion 18 vahd whore all the peisons, at the death of the survivoi of whom 
the alienee is ascertained, are alive or en venire ea m^re (Long v Bladen/ 1 
(1797), 7 Term Rep 100, Thellussonv Tfood/oid (1805), IJ Ve% 112,11 L f 
lie Roberts, Repinqton v RobertS’Gawen (1881), 19 Ch D 520, C A ) 

(0 Proctor V Bath and IVeUs (Bishop), supra , Re Brown and Sibhfs 
Contract (1876), 3 Oh D 150, Re Hargreaves, MtdgUtif v Taileg (1890), 
43 Ch D 401, C A , o\erruhng Jtfrn V Lloyd (ISSS), L li 5 Kq 3H3 

(a) Proftor v Bath and H rlh (Buhop), supra (if A should hive uo son 
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all (a), or the uncertainty of the other events on which the limitation 
18 contingeiii happening at all, is immaterial If existing at all, 
the alienee iiiu&t of necessity be ascertained, and, if happening at 
all, the eventH must be such as will, of necessity, happen withm the 
peipetuity period (b) 

647 Tho \aliJity of evorv limitation, theiefoie, depends on the 
time of vesting, winch is a matter to be decided on the consti action 
of the words used (() 

It the words of the instrument are plain, they aie taken and then 
meaning arrived at {d) exactly in the same manner as if there had 
been no law of lemoteiiess, and as if the whole intention expressed 
))> tho woids could lawfullv Uke effect without legaid to th^ 
coii^c*<lU(mces( / ) 

lued A (Icigyin.ui) , Camhndqc v (1802) 8\cfl 12,24 (if A Icavo 

no childie?! attauiin^^ twonly 8c\en) , Chamhetlaqnv \ Brorkett (1872), 8 
App 200 p^rLoid bLiaoKNt, LC, at p 212 (wlieu land given for 
alriislioiifto) , London and Soufh 11 Bad Co \ Comm (1882), 20 Ch D 
r)02, (‘ A (wlHMicver land rcquiied foi the puipo^o ot an undei taking) , 
Tffiiell V Naylor (1892), 11 New Zealand Law Keports, 118 (on piopert> 
i)omg used lor sale ot liquois) , Be Bowen, Lloyd Bhdlips v Bavin, [1893 1 
2 (1i 491 (establishment of a Goveinment system) , Be Stratheden and 
Carnphell (Lord), Alt v Stratheden and Campbell (Loid), |1894| 3 Hi 26; 
(on the appointment of ne\t otluci to a coips), Be Wood, TuUett \ 
Colt die, [1894] 3 Hi 381, C A (when gravel pits woikod out) , KimfJum 
V Kingham, I ll 170 (if propr it y sold and money handed ovei) 

Thomdn \ Thomae (1902), 87 T 58, 0 A and Edwatds \ hdwardn, 
(1909] A C 275 (if minciak woiked) , Bo Bewt<h, Byle v Byle, [1911] I 
(9i 116 (when estate cleai of charges) See fuithei, the cases cited in 
(/)j P post, m which theie weie gifts over in default of any of 
classes ot unboiii issue attainiug an age greater than tw^enty one 

(^0 Thelhmon \ M oodfotd (1799), 4 Ves 227, 309, Lewus, Law of 
roipetuity, p 173 Foi the purpose of testing whether a limitation 
Viol lies Ihe nilo it may be assumed that the aheiice is oeitaiu oi capabl*^ 
ot being asf (Ttaiiied (Smiihuieh \ Hayden (1887;, 19 L K Ir 490, C A , 
pir Fit/ Gibbon, L d , at p 495 

(h) Cadell V Bahner (1833), 1 Cl vV Fin 372, H L (the person who 
Avoiiid have been entitled, at the expiration ot a terra ot years expiiing 
fv\entv yeais alter the death of the suivivoi of twenty eight persons living 
it the death ot the testatoi,had the estates been settled in a ceitam shicfc 
seltkioout) 

(0 The qiioslioii of the validity of a hmitatiou may therefoie be 
bi ought beloio the court on origmating summons (R S C, Old 54 a 
r 1 , Orel bo, T *3 , Be Uaignates, Midglty v TaUey (1890), 43 Ch D 
401 C A ) 

(d) As to the constiuction of deeds and wills see titles Dj*.lds and 
CJIIIK IN'^IKUMINTS, Vol X , pp 433 ct 661 / , ^\^ILS 

(0 Bvngatnwn (Laid) v Smdli (IMO), 12 Cl A Fin 546, 588, 599, 
H Ji , Caithn \ Biown (1853), 11 llorc, 372, 375 (second iiile) , Stuait v 
Codetell (1870), ^ Ch App 713, Pearl'i v Moseley (1880), 5 App Cas 
714, p(r Lord SiiBoaM,, LC, at p 719, Hutchinson \ Tottenham 
[1898] 1 1 R 403, 418, Be W nqhUon, Battle righhon v Thomas, [\9i) A \ 
2 Ch 95,108 C A , £dwa7ds\ A dteards, [1909] A C 216, 211 , Be Hume 
lUiUio TinsUe v Mahey, [1912] 1 Ch 693 

(f) Pearls v M ostleiu supra , Speakman v Spealman (1850), 8 Hare 
180 185, Be Meiim,Mervm Y C ro««man, [1891] 3 Ch. 197 , Whitby y 
T on ]/Uede<Jce^ [1900] 1 Ch 783, 788 , Be Stamford and Warrington (Earl), 
Payne Y [1912] 1 Ch 343,365,0 A , aixa Boughion y BouqlUon 
Bovqldon r James (1848)^.1 H L Cas 406 Even where a limitea and 
restricted constiuchou qi the instinment would have the effect of 
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Words cannot l>e struck out because the^ oftond ai^ainst the 
uilo(S^)> but the meaning of words, appaiently creating a uuuoto 
limitation, miiv bo controlled by otboi paits of tho iiistui- 
ment, so that taking tho iiib.fcnmient as a whole the liniitation is 
\.ilid (h) 

In dealing, however, with vorda that aie obscuio nnd anibiguoiiR, 
sNoight may be given to the considei ation that it is bottci to 
I (lectuate than to dohtioy the intention (^), which it ih to bo assuiiiod 
\s.is not meant to tiansgioss tho law {k) 

Thus, there may he a paitioiilai clause which on one eonstuiLtiou 
.ippCiUs to offend against tho lulo against peipetinties but, jt it is 
f.urly capable of anothei coiisti action which avoids that ob|e(.tion. 


iippoitmg pro\wions othtiwise wholly bad and o\tn whoio tliero is in 
. Iniftt, the will not depart irom tho ineaning of ! ho wonis 

III whuh tho oonrf h satisfied thoyihuo boon n^ini (Hoini/itou \ ,hinn ^ 

{ 1S14), I Coll 2h. pn IvMMir lUviuT -C , at p 4 ]) 
ig) U(*nfitiuin \ Ptuusp (1871), 7 Ch App 275, 2sl Simihilv', i i'll/ 

. iriiiot bo split min {>itts on s(‘\(ial < ontmgonc imN'ss no ('\|nosmtl 

‘.i i‘ p post 

(/<) Thus, I limit itioTi ovd 111 ilsdf void nuy bo 4 onl lolh d hv llu' pnor 
pmvi'^ions ot Iho iiirttiuinoiit (Tnthtg \ {\SA2) I Mv vS. K >(>0 , 

I lluoinhi \ Oompt itz 'i My vV<T 127) vV liniil itnm ipp in iitl> <111 

L,« lu idl f nluro ot issuo may hr thus conlmod I 0 a failmo of issut* proviouslv 
iixntiontd (Blackboin y Fdqley (1720), ] P Wniw 000, 000, Vorne \ 
ihmotuh (f/ord) ( 1820), 1 Rusn 282 , Mal(olni\ jfV/i//or ( 1821), 2 Russ A M 
llh, 421 Eno V Fno (1847), 0 llaio, 171, Leu^ts v Ttmplcr (1804), 
,i lloav 025 Lewis, Law ot Poipoluily, p 'JVl) As to void Imiitahons 
(Ml tailuie of issue, see note {k), inhu 
( 1 ) PeaiJay Moseleq d App Cas 7n,;)<rLoid Situornl, IiC, 

il j) 7 19, applied in 7?<J ifci’on’8 1887), 14 (’ll 1) 710,718, Tviveg, 

I unify V Tnmeq, [1890] 2 Ch 739, (' A , Pe Hobson ' h 0 ill fU , Holmw 
\ Sluirp, [1907] Viotonan Law lU ports, 724 In Biuh u case words vvlm h 
iiiurht snow that a gift is void maybe ie]o<tod (Swiflmoiey Sondmorf 
(1905), 3 (’ominonwealth Law Repoits, 244) 

(fc) Leach v Leach (1841), 2 Y A; C Ch Cas 497. per Kmoiit Rkm h 
\ -0 , at p 499 E g , an executory limitation on failuM' of issue or h( ns ol 
a person which, according to the context 01 the cons 1 action adojited bv 
the court, (1) may refer to a failure at any indetinitelv disUnt futuici time , 
III which case, unless an ost lie tad to cover all the issue jirecedes tho limita 
turn or IS implied, the limitation will bo \oid under the lulo (/>of ic# v 
speed (l(i92), 2 Salk 675, afllnned Show Pail Cax 104, Greeny Pod 
(1729) Fit/ G 08, Lane^boiongh (Lady) v Fgr (17*53), Cas iernp To lb 
202, Glare v Clare (1714), Cas temp Talb 21, lieaaderk v Doimcr 
G724), 2 Atk 308, Bodene y IPateoa (1764), Arab 478, Greg v Monlaqu 
(I770i, 3 Bro Pari Cas 314 , A 0 v Hud (1782), 1 Bi(» C C 170, Jhqqe 
' Bensley (1783), 1 Bro C 187 , Glover v Stroihoff (1780), 2 Bio C C 
Ji Barlow y A’o//er (1810), 17 Ves 479 , v Gnewe (1819), 1 Tac A 

U 21, Bankee v Holme (1821 3820), 1 Russ 394, n , II L , Bristow v 
Jhothby (1826), 2 Sim & St 405 , Gandy v Campbell (1834), 2 (1 & Fm 
421, H L Malcolm v Taylor (1832), 2 Russ & M 410 (m to plate) , 
Oeffe V Mnhne (1828), 3 Jur 36, AOv Bright (1826). 2 Keen, 67, 
]>oe d Todd v Dueahury (1841), 8 M & W 614, Falkiner v Ilormdge 
(1858), 81 Ch R 184. C A , Be Johnson's Trusts {IHdQ), L R 2 Eq 716, 
Hawaon v Small (1874), 9 Ch App 651), or (2) may be restricted to a 
failure before some event connectea with the hmitations of the instrument, 
ui which case, if that event is within the proper period, the limitation 
"ill be vahd (Lewis, Law of Perpetuity, o xv , Forth v Chipman (1720), 

1 P Wms 663. and the notes thereto (Tudor, L C Real Piep . 4th ed ^ 
374), see title Wills) 
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su,r I ilie latloi totibti action ic jucferred, e*5pecially if it is found to be in 
Period aico dance with the general intention of the will (1) 
allowed for Ju coustiuing an ambignous clause which, read in a paiticuhu 
Suspension offends against the lule, rogaid may be had to uii 

of Vesting essed intention that the lunitatioiis shall not be central y to 

the rule(//0 

The ciicuuistance that to hoM the limitation void uoiild attii 
biite to the to-tUoi an ujleiition of intestac}', h an element 
whicli has bn n UiKen into oonsideiatioii ( 1 / ) 

J— 7/ff (*hou( of I'tmil Imilnhff 

Chdicc of 648 The choice of peisons ^hose li\ef> aie chosen for the 

loes jmi poses of the perpetuity peiiod ina> be quite a)bitiai> (<>) 

It js immatenal that such peisons neiihei take any interest in tbi* 
])io])eity {]}) nor are connected Mith tlie persons haMii^j; an inteic-i 
Ihortin in any (q) Tlieio is no limit to tlwii number (/) 
iiHstnhiii The qiialihcations necessary ate that they most all be peisons (s) 

qiiullh# ai ions _ _ 

(/) lilaridh r Holloway (1872), L R 5 11 L ^>32, 548. Be MoiUttur 
(hay \ (hay |i005|2 ( h 502 50b, 0 A , lie SUimford rmd Wa) ) inyton 
(Bail), Vayne \ (hey, fl912J I (1i 343, 365, lie Hume, Vubhe Trustee v 
Mabcy, [191 2 1 I Cli 693, per Parkku, J . at p C08 

(m) Maitclliw Holloway (IHl 2), h R 5 II L 532, per Lord CiiRi MSi 01 1>, 
nt p 548 As to the eliect given to the words “ is far as the rules of la>\ 
will Uflmit,’* with legal d to executory and othei gitts, see p 317, pod 
If a gift IS not executory, but direct and unambiguous, and is such as to 
offend against tlie iiile against peipetuities, tliese words do not lender the 
gift valid (C/ww/M* V Qoding {IS66), L R IH L 279,290, Be Fxmonih 
{Vtecouni), Fxmouih {Viscount) v Fiaed (1883), 23 Cli D 158, and see 
Be Moorct Piior \ Moore, [1901] 1 Ch 930) In Be Finch and Cheu h 
V oniraci, [1003] 2 C h 486, an appointment on the ti lists of an antecedent 
instrument or siu h of them os were '' capable of taking effect took effei t 
with the trusts excluded which would ha\e been void 

(n) Moiiigomene \ IVoodley (1800), 5 Ves 522 , Taylor v Frobuhtr 
(1852), 6 Do G A. Sra 191 , Be Edmondson^ s Estate (1868), L R 5 I q 
389 (where in consequence “vested ” was construed in a special sense), 
Gosling v Ooshng (1859), John 265, 274, Be Bevan'e TiusU (1887), 31 

“ Cli D 716, and see Be WenmoiEs Estate, Wenmoth v Wenmoth (1887) 
37 Oh D 266, 270, explaimiig EllioH y EllioU (1841), 12 Sim 276, and 
Be Foppaid's Estate, Howlett v Hodson (1887), 35 Oh D 360, as decided 
on this ground As to severable limitations, see p 347, post 

( 0 ) Cadell v Palmer (1833), 1 Cl & Fin 372, H L , see the Red 
Piopeity Commissioners’ 3id Report, p 38, suggesting a legislative change 
in this lespect , Lewis, Law of Perpetuity, p 161 

(p) Cadell V Palme), supra compare Beard v Westcott (1813), 5 Taunt 
393, Prootor \ Bath and ^ ells {Btsltop) (1794), 2 Hv Bl 358 , and 8(c 
Ugpliins V Hopkins (1739), I Atk 581, per Lord l^Ani)WiCK£, L C , at 
p 596 

(g) Cadell v Palmer, supia 

(r) Thellusson v TFoo<2/ord (1805), ll^es 112, H L Gonng y Btekei 
(1662), 2 Cas mOh. 4, estabh^ed this principle for two lives as to 
limitations in trust of a term , compare Lloyd v Coreto (1697), Show Pail 
Cas 137, os to shifting uses In Cadell y Palmer, supra, the lives weie 
twenty eight in number, and m Bobvason v Hardcastie (1786), 2 Bro 
C 0 22, 30, Lord TnuBLOW, L C , said that “ a man may appoint a 
hundred or a thousand trustees, and that the survivor of them shall 
appoint a fife estate , that would be within the line of a perpetuity,'* 

(«)) Having regard Wehe origin of the rule, allowing a suspense dnnng 
hvea, it has usually been assumed that the Jives must be those of human 
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who are err mil neoessatil} (/) be asoei tauiAblc and ii\ exiHieuco, 
or in gestation (a), at the time from \\hich the inatrumeut speaks (6), 
so that their lives are running coneunently (0, and that in effect 
there is but one life to consider, that of the longest liver of them (il ) , 
and that they must be such that the deteimination of then lives 
must I e capable of being proved without difficulty (e). 

Whi re the persons chosen are not piactically ascortainahlo, the 
limitation, even though pui porting to he confined ^Mlllln piopei 
limits, IS void foi uricortainl\ ( t ) 

In a will, the poisons must he such as must uoc*osbanl\ ho ni hiaug 
at the death of the testatoi (v) 
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649 The peiiod of twenlv-oiie yeais is a penod in gioss, with- choioenf 
out necossaiy refeience to the ininoiily of anyone (//) It may he ponorlof 
denoted by the minority of any peison, who may bo tho peisou in 

hoinga If and in so far as Re Dean, Cooper Ihan v Steteiu (IS’^8), 41 
U 6 ^>2, decided that the lives of animals tould be taken lot the pin 
pose, iL IS generally i-cgai (led as vvionglv decided (s(mi (liay. Knit* sgimsi 
Perpolnilies, ss 905, 900 , Jainnn on Wills. (>th ed , pp 270, 297) 

(/) Coochv Coo(/i (IS'ii) 11)0 a M A. i! :i85 
(a) 111 aceoidance iMth the scooiid branch of tlm iiile , see p 902, </n/o 
{h) Thellab<ton v Wootifoid (1805), 11 Vis 112, 11 Jj . and sto p 9J2, 
pot^t 

(^) “The candhs are all lighted at once *’ (Goiinq v Dolttnlafl (1002). 

Poll 31 , Love V Wyndham (1670), 1 l^lod Kep 50, per Tvvisoj n I , iI 
p 51, Low y Ihmon (1713), 3 J* Wnis 2(>2, per Lonl TAnutt , Jj(\ ui 
p 265, Gooeh y Gooch (l8oj), 3 Do (r M A <» 306, per JjOid Cuanwoktu, 

1. C , at p 384) 

(d) “Let the lives be never so many, there mu>t be a survivor, ai»d so 
it IS but the length of that hfo” (Sealleiwood v Edge (1097), 1 Salk 229) 

‘ The leiifftb of time depends not on the number but on the nature of tho 
lives ’* ('llirllKHfion y Woodford, mvta, per Lord Lin(>\, L t" , at p 145) 
Actordingly the following large classes of persons have been suggested 
as validly chosen — all the inemheis of one of tho IIouhos of J\iiliiun(Mit 
(Thellufison v Woodfotd, avpia, pet Lord I* Li>ON, L C , at p 1 10) , all tli< 
members of the universities, or all persons insuxd jii certain iiisuiamo 
societies (see S C (1799). 4 Vos 227, 244, 247), the boys of anunud 
chanty or pnldic school {Lownall y Gtalvam ^l^63), 33 Heav 242 
per Romilly, M R , at pp 246, 247 , and Real Piof»ertv CommiH'.ioiuuH’ 

3id Ilopoit, p 38), all IIis Majesty’s soldiers at the time (Lewis, Law 
of Perpetuity, p 167) , all persons in ease capable of suoeoedmg to a riaimHi 
dignity (Banhea v Le Deapencer {Baionesa) (1840), 10 Sirn 570, pvt 
SiiADWjj.LL, V -C , see Re Exmouth {V%arounf), Lxmoidh {Vis(otntt) 

V Pirtcd (1883), 23 Ch D 158), all the living descendants ol Jlri late 
Majesty Queen Victoria (Encyi lopsedia of Forms anil Piec edeuts Vol \1 1 , 
pp 630, 038, 044, 654), but see Jarman on 'NVills, 6th ed , p 297 
Caution should, however, be observed m accepting the biiggcstion that 
these classes would all now be held to be valnlly chosen 
(«) Thelluaaon v Woodford, supra, per Lord Eldon, L C , at p 146, and 
see ibid , per Macdonald, C B , at p 136« 

(/) Re EsmotUh (Vtscounl), Exmouth {Viscount) v Praed, supra (all the 
persons in existence at testator’s death and afterwards attaining the title) . 

Re Moore, Prior v Moore, [1901] 1 Ch 936 (all persons living at testatrix’s 
deaith). sec PowmaM v (1863), 33 Beav 242 

Cv) Gooch y Gooch (1853), 3 DeG M &G 366, 885 (testator’s daughter s 
children, not necessarily born in his lifetime) In accordance with tho 
nay be children en ventre aa m^re at his death 
supra) 

(ISH), I Cl &Fm 372, H L , Lewis, JjXV, of 


rule (p 302, ante) they i 
(Thefltuison y Woodford, 
(k) CadeU v Palmer 
Perpetuity, p 1 60 
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whom the mt* lest is to vest (as in the case of an interest vesting 
on the in.iiontv of the ahenop(i)), or may he any other person, 
whether t.iKmg an inteiest in llie piopert^v (/>) oi notCO* 

650 Tlio ])eiiod iH not an absolute peiiod of twentj-one years 
and iiJiKj inftiiilis, the addition of a period tor gestation is onlj 
allowed wheie g(‘stitiou exists (;//) 

651 The e\<ict peiiod of twenU-one \ears is the full extent of 
the perpetuity pfiiod m all cases wheie the lives of no persons aie 
HuliCcitod for the pin pose , accoidinglv, limitations vesting in 
jHM sons possibly unborn at the end ot a specific number of \eai.N 
mme than twenty -one yeais horn the date trom which the instiu 
iiK'iit Cl eating them opciates, die invalid (n) In ceitain cases, liow- 
evei, wli(‘ie tfuins of vtai^ (‘xceeding twentv-one \eais weie settled 
in trust tor poisons in succession, whose inteio'-ts iindei the tiusts 
w^(‘ie valid with icspect to tlio lulo, pio\isions foi leeoiiping the 
beneficial j(‘S in eaeli case, at tlu^ end ot the teini, out of othei 
piopeitv foi the capital \alue lost l)x not selling the ieim of years, 
hav<‘ been ti rated as \alid(o) 

(i) Fuwt s(» hold jii Tayh) d v Jhildnll (l(>78) 2 Mod Rep 

28d, I < ISO douhtod on .inotlicr ]>oint (see Dinujannou (Loul) \ Smith 
(1810), 12 M iX Tin 540,11 L ) , iollowed in v Stephens {11 My) 

Cns tnnp 'lalh 228 iiul see f v (1088), 2 Vein 80, Marhn 

V I (W(f (1000), 2 \<iii 151 , Thn^ioui d SmuU v Denny (1750), 1 AVils 
270 (s(( 2 WiIh 117) 

(/•) ynf.i>(nhingh \ A 9 J 1 (1085), 1 \ern 234, 304, IMaddox v Shiines 
(1727), 2 V W ins 421 , Oidhvcr v Wiclelt (1745), 1 Wils 105 

(/) Ihmd V Wetiftott (1813), 5 'raiint 301 (where the person look an 
inteust void undci tlit iiilo) I’lius vesting may take plate when tJie 
iinbom (liihl of » luing peison attains majority (Viulxa v Seoit (1804), 
13 hen 111 p(i UoMiiT\, MR, al pp 512, 513), and the peiiucl 
piescnhcd f)\ a will may extend until the younoosl giandcliild ot the 
testaloi iM iins 1went> one {Shaw y Bhodes (1830), 1 My iX Ci 135, 
pei JJosvxgoir, J at p 154) The iiifeiciuo has been drawn that 
BU<h a person may be a child en venhe sa mdre at the corarnoncernent ot 
the twenty one years, see the Real Property Pommissionerfi’ 3id Report, 
pp 39, 09, definiiui the rule (see note («), p 302, ante), and that Iheie 
may be Ihne poiiuds ot gestation — that of the living person, of his cliijd, 
who IS to attain twcn(\ one, and of the alienee The question aiose, but 
was not decided rii Smith \ JarT(1838), 3 V & C (i'X) 328, see the 
opinions ot Lewis (Law ot Perpetuity, p 726 and Supplement, p 22) and 
ill ay (Rule against Perpetuities, 2nd cd , s 222) on this case According 
to Cadell v Falmer (1833) 1 (.3 &: Fin 372, H L, there may be, at all 
events two such penods ot gestation 

(w) i'adeJl \ ] ‘'dimer, supra 

(n) Valmer v UoJJoid (1828), 4 Riiss 403 , Speaktnan v Spealmnn 
(1850), 8 Hare, 180, and sec Cioole v J>€ Vandes (1805), 11 33t) , 

Baker \ Stvait (1897), 28 Onlauo Reports, 439 In LaMan v Reynolds 
(1852), 9 Hare, 700, the grft w is, on the construction adopted, restneted 
to lives in being In Be Datcjon, Bowtn \ ChurthiU, [1893] 3 Ch 421, 
where the bemhciaiies under an invalid trust for sale, aiising at the 
expiration ot a lease with foity nine years unexpired, were certain named 
persons 01 their issue, the vesting took place within or at the end of lives 
m being 

( 0 ) Be Gardiner, Gardiner r Smith, [1901] 1 Ch 697 (provision for 
keeping on hvot a policy of assurance) , Be Eurlhcdi^ Eurlbatt v EurlbtttU 
[1910] 2 Ch 653 (provision^or a reserve fund), see TFood v Drew (18M)v 
83 Beav CIO (as to which see note ( 0 ), p 304, ante) 
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Sect. 2 — Interests suhfict to the Rule . 

Sub-Sfci 1 —Kinds of J^opeify 

652 The rule applies to all piivate pioperty (p) the proprietary 
lights in which are goveined duectK by oi by refeieiiee to the law 
of England (^), including propeit} in colonies into which that law ruhJJ5!tto 
has been introduced (#) thoiuio 

Accordingly, real propeity, including fieeliolds, copyholds { h \ 
and hereditaments, coiporeal and incoipoieal (f), and peisonal 

(p) As to the question whethoi the rule against perpetuities ovteruls to a 
t'rown grant, and >\hether the Cro\%n can generally, or m the inteiosts oi 
the pubhc, annex to grants in fee conditions against aliouatiou and other 
Louditions which pm ate poisons are not oompetent to annex see (hoper v 
Stuart (1889), 14 App Cn» 286 290, P C , FowUr v Fowlei (186b), Id 
I Ch R 607 (uheie it was lield t» at a g-anioe from the Plow n does not bv 
the grant acquue any paiticulir piiMlege) Flower \ llailopp (1841) d 
heav 476, 494, Anon (1606), Y 13 21 Ifen 7, fos 7, 8, /)^r \ avisok, 

,1 , Bro Abi , tit Preiogative le Kov, pi 63, 102, t/hiLtv, Iheiogativos 
ot the Cioun, pp 386, note (h), 388 . 2 Roll Abi . lit rjeitigatn e h* itoy, 
p 164, 6 Bac Abi, tit Pierogative (L), 3 RnnifinweLe v l^trarhnn 
(1895), 14 New Zealand Law Reports 477 , A (r \ (himmnih (1^96), 
ri90djll R 406 In Thelltukon v irood/ord (1805). 11 Vos 113,11 Ji , 
it was not disputed that the thrown was bound by the iiile against pei- 
petuitios with rogaid to a posMbly remote limitation ol pioporty to tho 
< lown made llie will of a subjeot, see, generally, 1 it le CONsnru iiONAn 
L4W. Vol Vr , pp 4S6, 487 

(«) See title Com I icT Lvws, Vol VI pp 196 ef enj In Uaohuil 
\ Boehw, ( ockburn v lidjdtml (1863), 23 L J (ill ) 299, ti lists ih eland 
Ijv a testator domiciled abioad of Im mov’ible estate, with in « vpiess 
lefoicnco to tho law ot inhontaneo in flieat Bnlain, weie ni\ahti bv 
the lule Provisions in a will lufiiuging the lule agiiiisl nei potuitics, 
or the Thellusflon Act (see n 370, jwd) are not lendeied valid ()> exoi.ution 
of the will undei the Doniicdo Act, 1861 (24 A 25 Vn t e 121) {Rt (haefn, 
Siubberfield \ Grashit fl905j 1 Ch 684, per Bm. m i I, «t p 593 
leternng to Fieke v Catbfnj {I out) (1873), L U Jd Lq 461, i lase 
undei the Thellusson Act) 

(r) Yeap Rheah Keo \ Onq Cheng Aeo (1875) L R 6 C i81, 
appro\mg Clioa Choon Neohv Hpottinwoode (1869), ^ ood’s Oriental Oases, 

Vppendix, 1, 1 Kyshe’s Reports, 216 As reganL the ajipln ability n( 

Ihe lule to an infant colony, see I B1 Com 107 , Cooper v Sluatt (JK89), 

14 App Cas 286, 1* C (a case ot a Ciown giant of public property in a 
young colony, to which tho rule was, in the oiiciimstano<w of (Ivit case, 
held inapplicable) , and see title Di?Pi*xBFNc,ihS and Culomls, Vol X, 
pp 665, 568 

(#') Griffith V HaniHon (1791), 3 Bto C C 410, Doe d Diehard v, 

Simpeon (1842), 3 Man A G 029, Mapoif v Hancock (1848), 16 Sjin 
*71, Taglor \ / io/H«/ier (1853), 5 I>e A Sin 191, Liay, Rule .igiinst 
Pupctiiitios, 2nd ed , b 318 

(/) E q , lights to minerals {Thomae v Thomae (1902), 87 L T 58, C A ), 
or to loyalties thereon (JBdward* V Edwardi, C 275), oi to renlii 

(Ilartopp V Caiberg (Lord) (1819), 1 Sanders, Uses and Trusts, Otli od , 
p 205, an executoiy devise of a rent , see Gray, Rule against Perpetuities, 

2nd ed , 8 316, n ) The question whether common law grants of 

incorporeal hereditaments (which may commence %n futuro , see Gilbeit, 

Rents, p 59 , Lewis, Law of Perpetuity, pp 598, 003) aresubiei.t to the rule 
has been frequently discussed There was no limit fixed by Ihe (omraon 
law as to the time at which they might eommouce, see Real Property 
Commissioners* 3rd Report, p 29 , Ijowis, Law of Perpetuitv. pp 603, 

619, 620 The decided jireponderanoe of opuiion, however, including that 
of the Beal Property Commissioners (see 3rd Report, p 36), is m favour 
of the view that the limit hxed by the rule against perpetuities either 
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property (<t\ including chuttels re^al and personal (a), are alike 
subject to tho 1 ule, in so far as interests of the nature hereinaftei 
de6crited(/^) are cieated in them 

663 The rule does not apply to immovable estate m Scotland or 
foieign counliies, oi to funds, bequeathed on trust to invest tlieiu 
in the puichase of immovable estates in Scotland oi abroad, limited 
01 to be settled in a manner valid by tbe law of the leju loa situs, 
although invalid by English la\v(/ ) 

feuB Stti 2 — /e(/al Lilac ts 
(i ) Pical Lbtale 

654 The following legal estates and inteiests in leal estate (J) 
ha\e been held to be subject to the lule —e\ecutoiy devises (c), 


dots OI oiq'bt to apply, see Giay, Rule against Perpetuities, 2nd ed , 
H 314 In Atdley v SI Fancias Guardians (1870), 30 L J (cii ) 871, 
however, obiection on this giound seems to have been taken to an easement 
wliieli would appear to have been in\alid if tho rule applied, tlie above 
iin'ritionod passages horn Lewis Law ot Perpetuity, and the Real Piopeify 
Commissioners’ 3id Ecpoit, being cited la argument, but the ease 
iiicnt was held validly cicated (see, however, Gray, Rule against Per 
jietuities, 2n<l ed , 8 314) In Gdbeitson v liicha'ids (1860), 5 H ik N 
4^)3, I \ Ch , a pioviso that a lentcharge (which in that case appeals to 
Iiave bttji created by way of use) sJiouJd anso as soon as jnoilgage(<» 
siioiiJd enter on propeity was held valid on the giound that it took effect 
as a Ksfiiclion on the estate of the mortgagees and was analogous to 
powers ot sale, which aie incidental to a rnortgutree's estate , the dictum of 
Wariin, B , S C (1830), 4 11 iSkN 277, at p 207, which was adopted and 
applied in Birmingham Canal Co v CJiHwngkt (1870), 11 Ch D 421, 432, 
to the effect that a lent might be granted to anse in any contmgency, 
liowevd remote, if Imiited to an existing person capable ot alienating it, 
b( mg dissented from, and the latter case overruled, in London and South 
VihfeinEiul Co v ( 1882), 20 Ch D 562. 672, 673, 584, 588, C A 

Shaipe V Diiuant (1911), 55 Sol Jo 423, affiimed [1911 JW N 158, C A , 
appears to be a decision that the rule applies to such inteiests but the 
decision IS giounded onlt on the opinion of Lewis, Law of Peinetuity, 
pp 603, 611), 020 For the contraiy view, see 27 Law Quarterly Review, 
p 151 , as to the effect of tbe rule on the giant of an tnteresse termiin, 
( Oil] pare p 316, post as to common law assurances in geneial, see p 
post , us to \ested interests with postponed enjoyment, see p 338, pod 
iu) Tbe authoiihes as to the two kinds of property aie treated as mutual 
wlionevei you stop m the limitation of a tee upon a tee, there will we stop 
m the limitation of a teimof years*’ (NotjolL's [Duke) Case (1685), 3 Ca" 
in CU 1, H L , per Loid Nottingham L C , at p 36) , and compare the 
dohnition of a peipeluily in Swnlcy v Letgh (1732), 2 P AVme 686, pit 
Jisi^TLL, M R . at p 687 , and the limits stated for personal estate in Jre 
v Audleif (1787), 1 Cov, Lq Cas 324 , Lewis, Law of Perpetuity, p IhO 
[a) Sheffield \ (hiery {Loid) (1745), 3 Atk 282, Jee v Audley, supra 
{h) the text, inf in 

ie) Fordifce v Budges (1847), 2 Ph 407 , see, fuillier, p 322, post 
(d) As to legal estates and interests m real estate, see, geneially, Idle 
PnopERiT AND Chatiels Keal , see also titles Settijeuents , 
Trusts AND Trustees’, Wills 

(<) Lewis, Law of Perpetuity, c x , see note (1), p 300, ante The follow- 
ing are examples of executory devises which have been held valid —after a 
devise in fee ihmple, a devis^ ovei on a death without issue in thehfotime of 
L li\iug pciboti (xV/fii i.Btbwn (1020), Cro Jac 590, i?os d Sheers v Jeffay 
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springing and sliifting use8(0, legal contingent leinaindei-B Ojr); 
uud certain rights of entij on bieacli of a condition subsequent <./() 

6fi5. The applicability of the rule to legal contingent re- 
tuaiuders(t) has been the subject of much controveisy (A), la any 


{ 1 798), 7 Term -Rep C89 , Le\^ is, ]iau of Perpeiuify, p 178) , a do\ iso to the 
I Ideflt male iiaeal descendant of A living at the death of tlie survivor of all 
male descendants of the testator in being at the testatoi's dvutli [ThelhtFfton 
V Woodfoid (1805), 11 Vos 112, 11 L ) or to the person who would ha\o 
been entitled at tlie determination of a term expiring twonly yeais uftoi the 
death of the survivor of twenty eight persons In mg at the testator’s decease, 
had the estate been settled in a certain manner (Cndell v Palmer (18’29), 
I Cl 5c Fin 372, H Ij ) » a devise to the children of a living person, taking 
\ested interests at biith or at an age undei twenty-one (see p 145, po<it) 

'I he following, on the other hand, are examples of exet utoiy de\ iscs u Iik h 
have been held invalid — a devise to the first sou of A who should he bictl 
a clergyman [Proctoi \ Bath and Wells (Bishop) (1794), 2 lly B1 3.08) , ti» 
tlio clnldreu of a living person who should attain twenty t v\«», oi any otlx i 
age greater than twenty one (Bidl v l^ntehnrd {1H41), 5 Hare. 507, aigm^d 
IS an executory devise, see Be Finch, Abbtss v Burnet/ (1881), 17 t h 1) 
211, C A , per Malins, V C , at p 221) , a devise in stiict settlement, 
with a provision that no devisee should have a vested interest until the 
ige of twenty four, so as to cieato an executoiy devise (Be Wriqhtson, Bnitie 
W^nghtsony Thomas, [1904] 2 Ch 95, C A , explained in White v ^ummcis, 

1 »008] 2 Ch 256, 207, 269) . a devise of unwoiked minerals under coitaiii 
1 luda on being woiked (Thomas v Thomas (1902), 87 L T 58, C A . see 
J dwards v Edwards, [1909] A C 275) 
if) Danes v Speed (1692), 2 Salk 675, per JIott, C J , Lloyd v Careii 
(1097), Show Pail Cas 137, Boe d Wtliinnon v Ttanmer (1757), 2 Wils 
75, (Ja'iwardine v Caiwaidme (1758), 1 Fden, 27, 34, Lewis, Law of 
Perpetuity, p 149, BUtndJoid v Thachciell (1793), 2 Xes 238, 241. 242 
Savtil Broiheis, Lid v iicf/nW, [J902] 2 Ch 523, C A \ shifting dans© 
to take effect upon an estate in fee simple must be framed to do so withm 
the proper limits (Benneit v Bennett (1864), 2 I)iew A iSm 206. 276 
Real Property C’oinniissiorieis* 3rd Keport, p 36) 

(g) Be Fiosi, Fiost v F^osi (1889), 43 Ch J) 246, per K \T, 1 , at p 2d, 
Ju Ashfoith, Hthlcy V Ashforih, [1905] I Ch 5:c> and s«h W hilhy \ 

I on Lucdeele, (1906] 1 Cli 783 in each of these c'Im the lem muh i w is 
iioated by will, or by way of use 
(A) See p 314, post 
(t) See note (g), supra 

(1) The majority of text writers, including Mr IVarric, considered that 
legal lemainders weie governed by the old lulo* against remote poshibilities, 
ilso now known as the rule in Whdby x M%iniell (1890), 44 Ch I) 89, 

^ A , rather than i>v the modem rule against peipeiuities, see 49 Sol 3o 
414 (where a number of such optnions of text wiitera an <olli<ted) 
otheia were of opinion that the modern rule applied oi should be applied 
to them, and some even denied the existence of the old ml© It hitby \ 
Mitchell, supra, bus estabhshod that the old rule is in force and that it 
applies to legal remaindcis, Be Frost, Frost v Front, supra, and Be 
Ashforih, SthUy v Ashforih, supra, have decided that the modem rule 
applies to them The result of these authorities ap]>ears to be that legal 
remainders are subject to both rules Professional opinion is, however, still 
divided on the subject, and the controversy bos not been set at rest , see 
larman on Wills, 6th ed , pp 308 — 373, and the notes thcieto , Challi'^, 
Real Property, 3rd ed , p 273 As to the observations of SuonKN, L ( , 
m Cols V. SetveU (1843), 4 Dr & War 1, to the effect that rcmotuicss was 
out of tJto question m case of a remainder, see Lewis, Law of Pei pel ml v* 
bunptoment, pp 97 et seq , Gray, l ule against PerpofiuueH, 2nd ed , 
» 287 ♦ Jfe ^i'ihfortK^SMey v Ashforih, sUpra, per pAUwrn J , ttl p 546* 
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case, a legal contingent remainder, where the particular estate is 
limited to a peisoii or persons in being, may be valid whatever the 
contingency on which it depends, though it might be invalid if 
limited as an evoculoiy de\i8e(/) In such a case, the nature of a 
remamdet afiords a guarantee against remoteness, because the 
remainder, iinloss ready to take effect eo inatanti on the determina- 
tion of the particulai estate, can never take effect at all as a 
romaindei {m) As logaids such a remaindei limited hy will, how- 
evei, there is a doubt as to the effect theieon of the Land Transfer 
Act, 1897 00 

Ly statute a legal contingent remainder, limited on acontingencj 
not too lemote iindei the rule, which would theiefore be valid if 
limited as an e\('cutoiy devise, may take effect notwithstanding 
the (leteimination of the particulai estate before the contingent 
lernaindci V(ists (o) 

656 IiJglds of entivl)> agiantoi oi his hens (p), undei oi on 
bleach of a common law condition subsequent, have been held to 
be subject to tbo lulo, at all events in cases where the legal estate 


(l) Jncltd Wehthyv Fr/ZimCenc (1829b 2 Ilud &B 320. Doe d Winter 

V JVinat (1843),9 Cl & Fiii 606,11 L , doley (1848), 2 H. L Cos 

186, SynicH v Hymes, [18961 1 Ch 2/2 

(m) lliH ml© docs not apply if the dctoinimatiou of the partioaUr 
estate la ( ausod by forfeiture, suriendei, oi meiger see Beal Piopcrty 
Act, 1816 (8 A 9 Vict c 106), s 8, title Bt vt PiioriniY aM) CiiAniLs 
Rfat 

(ti) 60 iV 61 Vut 0 66, Rs 1, 2 , see 49 Sol Jo 379 If the estate con 
ferred by the Land Transfer Ac t, 1897 (60 & 61 Vict c 65), on personal 
lepresentatives is sufTiciont to satisfy the feudal rule prohibiting abeyance 
of the seisin, and to ple^ ent the application of the c omniou law rule that a 
contingent rcmaindci must bo icady to take effect m possession eo tnstantt 
on the deforniiiiation of the paituular efttite (as to whuh compaie 
Moihliall \ (hnyell (1882), 21 Ch D 790, 790. Re BrooLe, Biooke \ 
JiiooLe, [1891 1 1 Oh 4J), then it inav be held that there is no leasoii 
against siuh .i icniamdei in a wdl ailei ted by the Land Transfei A(t, 
18^7 (60 iV 61 Vict c 66), taking clloct acooiding to the intention, although 
not leady to come into possession on the teriiiinalion of prior estates 
f>U(h, it has been dcddod, is the ollect of similar enactments m othei 
Jill isdit lions ivluie the Liighsh commmi law is m force {Re Beavis, Bcavi't 

V lieaits {\^)0ii), 7 Now South Wales State Bepoits, 66, Ee Campion, 
[1908] South Australian Law Reports, 1) But it may result that there 
will be nothing to r<ivo such limitations from the objection, if any, of 
icinoteness , compaio Re Finch, Ahlnsb \ Burney (1881), 17 Ch 1) 21J 
C A It may, theiefore, have to bo decided \Ahether an interest limitinl 
as a legal contingent rernaindei, ou a contingency too remote under the 
lule, in a will ot a testator dying on or after the IrI January, 1898. is void, 
notwithstanding that it is icady to come into possession on the termination 
of preceding hfo estates 

(o) rontingent Remainders \ct, 1877 (40 & 41 Vict o 33). s 1 

(p) ** The difference between a condition pioperJy so called, and a con 
ditional limitation oi executory devise is that m the case of a condition, 
the estate is to revert to the grantor or his heirs , m the other oases it is 
limited over to other pei-sons ^ (Be Dugdale^ Duqdale v Dugdale (1888), 38 
Oh D 176, per Kay, J", at p 179, Feame, Contingent Remainders, jp 16) 
In the case of conditional hmitations and executory devisee no diinculty 
arises m applying the rule against perpetuities Where a shiftmg use, 
not a nght of entry, is adopted, the rule directly applies (Real Property 
Commissioners’ 3id RepOft, p 37, see note (/), p 313, ante). 
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to be defeated by the light arises eitlier in a will oi -h\ \irtue of S»ot. 3* 
the Statute of Uses (q ) , but the qiieslion has oceaMoiied much IhUSstl^ 
diffeienee of opinion (r) Rights of enirj or of le-entiy in leases, 

iq) 27 Hen 8, c 10, see L*v (1875), L K 20 Lq 186 187, 

188 (devise on condition not to sell out of the family) , Dunn v Flood 
(1883), 25 Ch D 629, per North, J , at pp 632, 633 (a npht ol entry on 
breach of restrictive covenant) and see C (1885), 28 Ch 11 586, C A , 
per B AGO ALLAY, L J , at p 592 He Hollis' UospUal (Trusieeb) and LI ague's 
Oontract, [1899] 2 Ch 540, 557, 555 (proviso for reverter on piemisca beinf; 
employed or converted to uses other than those mentioned in Ihe deed of 
lease and release) , approved in He AshfortJi, Sibley \ Ashforih \ 19051 1 Ch 
535, 646, 646, and applied in Ec Da ('osta, Clarke v Church of hhiqland 
Collegmte School of St Peter, [1912] 1 Ch J37 (devise constiuod to be an 
ibsolute gift, with ooud it ion as to publishing annual accounts of payments 
and receipts of achaiitj) It cannot be aftiimrcl, however, that the ques- 
tion of the applicability of the rule against perpetuities to (onimon law 
(onditions has been finally discussed or bettled in all its beaiings Jt lias 
l)een pointed out that the references to the subjer t in Ee MacUniy, hupxi, 
ind Be Ashforih, Sibley v Ashforth, supra, weio tlicta Aecoiding to the 
loport m Dunn v Flood (1883), 25 Ch D 629, the power of enti y was cicated 
by covenant only and m favour of the vendors, without mentioning their 
heirs and assigns In Ee Ilollih' IIo*ipital {Tivstecs) and U ague's ( oniract, 
supra, Byrne, J , while expussmtr a decided opinion that the condition was 
void, abstained liom fon mg the title on an unwilling purchaser the gift in 
<piestion was to a dianty, and was decided on the law of chanties beloie 
(ho Chaiitable Uses Act, 173b (9 Oeo 2, ( 36) As to the present law, see 
(he Moitmam and Cbantahle Uses Act, 1888 (51 62 Vict c 42), s 4 (4) 

Jit Da Costa, Clarle v Chinch of England Collegiate School of Si Peter, 
hupra, seems the only case where the heir of the giantor, or peisons claiming 
ihiough the grantor, were lepiesented The reasoning (loJlowing that of 
the lltal Pioperty Commissioiiei’s* lid Beport, p 30) ot Paiti s, (. B , in 
t 0 V Cummins (1895), [1906] 1 1 R 4Ub (wliu li was a case of aeon 
(litiou deternimmg a dctermmable fee, upon payment ol a snin ot luonrv 
hv the Crown, in a grant operating at common law, indcjicmbmilv of the 
hlatute of Uses), does not seem to be altogether (onsistent with the oases 
ibo VO referred to It is submit ted that the detision in J (J v Cummins, 
hupra, can stand consistontlv >vitli those cases If tinier lu* siidi an (^state 
IS a deteiniinable f<H), it would appeal to follow th it theie niav boa valid 
(Oiidition dctoi mining tho Ifo at an inddimto tun ( tunc In Aineiua, 

<onditions violating tlio rule ngam®! pcipdiuties i*ive been licqinntly^ 
nyditld In Cnopei v /S7imd (1 889), 14 App CaS 2S(>, ?S7, P C,tlif (|U( ^ 

( 'on was rais< d, but w'as not decided apaii Irorn the ( in nmslaru es of tli it 
( ISO, wheio the grant was a Crown giant in a young colon> (s<e note (?), 
p 311, ante , see also Oiay, Rule against Perpotuitn’s, ss 105 H2) 9 ho 

(lend of modern authority is. however, dctiVlidly in lav our of applying 
(he rule to common law conditions hubsequent, and Mi (bay has 
♦ vpresstd tin opinion that “lights of entry for eonditiont brokui aie 
^Mthin both the letter and the spirit of the rule” (Cray, Rule against 
Porpetuities, 2nd ed , s 304) 

(r) Tho Real Property Commissioners (8<e 3rd Report, p 30) instaueed 
i devise on condition of takinj^ and continuing “ name and arms,” and 
leported tliat such nghtA, having been uumfiuenced by the Statute of 
Uses, 27 Hen 8, c 10, or by the doctrine of trusts or devises, had 
never been considered to be subject to the rule They appear to have 
recommended that the rule should be apphed to them by legislalioii 
The text-wnlcrs are divided on the subject — 1 Sandere, Uses and Tnists, 

P 199, Lewis, Law of Perpetuity, p 616, and Gray, Rule against 
Perpetuities, 2nd ed , s 300 a, favour their incluBion , wlule others, 
including Chalhs, Real Property, 3rd ed , p 187 , 8weet (noU^ to 
('hallis, Real Property, 3rd ed , p 207 , and Jarman on Wills, 0th ed, 

pp 374 376, consider the rule inapplicable, and the dicta and decisions 

cited in note (q) supra, erroneous 
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tiecessauly iiuxleutal to aud cu-extoiiuivo with estates which are 
themselves unaiTected by the iale« must be excepted from the 
rule («) 

(ii ) Pa Sun d V stilt a 

657 lixe(utoiy limitations of jHisorul obtato aie subject to tho 
iiilo (0 

658 Tlie tnhuHHr himnUf created by tlic fjiant to a living 
peihon of a leas( to comiiunce at a hved oi ascertainable dale in 
J Ida) Of appears to be treated as a valid interest, although the date 
of commencement of the lease is fixed at a time too remote if the 
lule weie ajiplicable (a) 

669 The uile against peipetuities has also ne\ei been applied 
to assignments of future goods, the piopcity in which at law passes 
on appiopiiation, Mluch may take place at a possibly lemote 
poiiod(t) a pie'iOnt sale of such goods opeiatos merely as an 
agioemont foi sale(0 


(«) See p J.n, post 

(/) Maddor^v Slaunes (1727), 2 P Wins 422, Biooka v Tayhr (1120), 
Aloa 188, fSmuiUil \ Doimer (1742), 2 Atk 308, She-ffield v Onenj 
(r.oni) (17 45), 3 Atk 282,287, Builc) field v Butter field (17 iS), 1 Ves Sen 
133, 164, OrifiUlis v (have (1819), 1 Jae Ai W 31, Lepine v Ferard 
(1811), 2 Kus^ & M 378 , A 0 v Bright (1836), 2 Keen, 57 The rule 
\v«ja csldbhtthed aa to pcisonal projKity with refeicnce to bequests of 
Jiitino inidcsis in teims of years (Sanders v Coymish (1631, Cro Cai 
230, Lamb v Art /ter (1694), 1 Salk 225, not following Child v Baylte 
(1618), Cio Jae 459, FleithcPs Case (1709), 1 Eq Cas Abr 193), and 
see 1 Eq Cas Abr 190, n As legards the creation of futiiie interests in 
ebaiUls peisonal by will, sec title Wills, larmnn on Wills, 6tli ed , 
pp 1453 et seq \8 regards the cie«ition of future interests iii chattels 
peisonal by deed, see title rLKsoNAi Prop^kty , Uray, Rule against 
Peipi tmtiLb, 2ud ed , Appendix F, s 829 

(fi) Smith V Day (1834), 2 M &; W 684, Knujhl v City of London 
Bnwery Co , ] 1912J IK B 10 , although m iicithci ot these cast s was auv 
question of perpetuity raised Such iiitcicsts appear to be tieatcd as 
vested inteicsls, to whn h the nilo does not apply, see Redinqton v 
Hrowne (1893). 32 L R Ir 347, per Biwily, J, at p 35b In 
\orfolk'8 Ca^^ (Duke) (1685), i Cas lu Ch 1, II L , both Pemberion, C J 
iibvd at p 23), and Lord Keeper North (S C (1683) 1 Vern 164), 
I onsidcreu that a new teiin might have been created, \alid both at law anil 
Ml equity, to coniiiienco on the contingency which, in that case, as applied 
to the trust ot lui existing toim, llwy oousidored too remote, compaie 
Wartnan v Seaman (1676), Poll 112 (tenn created after the death of the 
lessor and oi auy wife of his) 1 Sanders, Uses and Tiusts, p 109 , the 
Iteai Propeity tkimmissioners’ 3rd Report, p 29, and I^ewis, Law of 
Ppi|Mituity, pp bl3, 020 advocated the application of the rule to these 
intciests Onero must at common law be no uuceitainty as to when the 
irrm oomuienoes oi whethei or not it shall commence at aJl (Qieen v 
fJdvsards (1691) Cio Elia 216), and see, generaUy, title Landlord and 
Tenant, Vol XVIII , p 405 

(b) See Sale of Goods Act, 18^3 (56 & 57 Vict c 71), s 6 , ClemenU v 
MaUhew (1883), 11 Q E. D 808, 0 A Until appropnatiOn, the grantee 
has onfy an equitable interest (Joseph v Lifons (1884)^ 16 Q B D 280, 
0 A J HaUasY Robinson (1885), 15 Q B D 288, C A ) , see, further, 
Sale op Goods 

(f) qf aqods Act, («6 67 Y^t p 7 I). » 3 (3), 
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SUB-SfcCT 3 — £rjuik(bU Iniiies^s SCOTS 

660 Equitable estates and inteie&t&(f/> of all dosci iptions, 
including contingent lemainders of equitable estates (c), aio subject 

lo the lule. The mode m ^hich the estate or interest is cieated, »«*»• 
^^llether by devise, gift lufri luos, or coutiact, is immatciuil(y) K^ujiaWo 

661 Kxecutoiy tiubts aie biibjtct (o the iiile in eonmion with 
oiliei tiU8ts(//), but they aie eveeuted by tbe court lu &iich a 

\\A\ as to preclude the objection auwng liom the lulo and niouldod ^ 

<i) fis to CHiry out the mtenlKui of tlio testatoi as fai us tlio iiiK’s 
<>t la^ admit {/«) Any piovisions which oflend against the lulo t onsiiiiLiu»n 
lie omitted (i), modified (A), or conlined \MUiin the poipetuity 
l>ciiod(/), unless the cieatoi of the tiust has specihcallj or by 
iieccssaiy implication diiected then inclusion (wi), or the tiiist is 
holly incapable of being eveented so as to avoid the objection 00 

602 AMieie piopoitv is settled oi duected to bo settled in a Coustrui turn 
IMiticular coiuse of succession, as far as ilie lules ot law will quahljiaK 
itlinit(o), 01 with an> othei qualifying words to the like effect, then, exccuiory 
I («)idiiig to the intention shown, the qiialilication may infer either 
to the quality of the piopeity, to which the couise of Kuccession 
niav be inapt (as in the case of personal piopeity settled to follow 
ual estate) — this heiiig the ordinaiy sense of thcj woids in such a 
' ase( the length of time that the piopeity is to be tied uji, 
li<i\ii)g regaid to tlio iiile against peipelinhes 
In the liist case, no oxcculoiv tiust is noci^ssanlv ciuakd, not 


((/) Miihspnhurqli V (1685), I Veui 234,304, \orfolh'H {l)(dO ihihp 
(1685), Caa in (li 1, IT L , Dunqanmn (Lord) \ »Sr/^//t (1816), 12 01 
\ 1 m 646, II li 

(f) Re Fntch, Ahht^t. v liaineif (1881), 17 (li 1) 211, O A , He 
11 dmer's Tnisls, Mootc v W i ng fields i ^03] 1 (1i 874,870 aOiiined, [ O»0 1) 

2 < li 411, 0 A , Re Uhforth, Siblcg v Ashfotih, [1005] I Ch 53 > 

(/) London and South H'eetun Rati Co v T/«w/a ( 1 SS2), 20 CIj J) 562, 
t \ , per JiSbET, M H , al p 581, (/ A 
{ff) Cower V CwevLUO! (1740), 5 Madd 3*17 , Vf Utoyoafjh {Duhr) v 
ixftlolphin (Earl) (175'J), I I'don, 404, 422 , BJaclbnui \ SUihltH (IHU), ^ 
2\fs A Ji 367, Lewis, Liw of Pei pet ml y, p 574 
ih) Chnsttp V Gosling (1806), L K 1 IT L 276, 290 
(0 Miles Y Umford 12 Ch J) 691 

(A) Dorchester {Lord) v Effingham {LaC) (1843), 10 Nin 5^7, ri , II ooL 
more V Bimows (1827), 1 Sirn 512 

(/) yewcastle {Date) v Lincoln {CouuUhh) (1797), 3 Vck 3S7 on app< al 
(IS06), 12 Ves 218, IT L , BnnUs v he Despencer 11840) 

In Sun 676 (toi tlie order, see 8 0 (1813), 1! Sun 508, h(wirt, Tiaw of 
I'upetuity Appendix III), Lyddon v Ellison (IS54), 19 lieav 565 » 
'^hflleyx She/ky (1868), Jj TI 6 I^q 540 
^w) Sachville-IVest V IJolmesda/e (V cscount) (1 87 if), [j li 4 H L 541 
In) Tregonwell v Sydenham (1815), 3 Dow, 194, H Is (where a term was 
^ ilidly created, but the tniflts declared of tlio Icim were incapable oi 
^ vet ution, and there was a resulting trust to the heir, see Sugdeu, Propei iy , 

1> 320, Gray, Rule agauist Perpetuities, 2nd ed, » 419, on this taw*) , 

L ww. Law of Perpetuity, p 684 
(o) As to such words, see also note (m), p 308, ante 
ip) Vaughan ▼ Buralem (1790), 3 Bro C C 101 , Lincoln (Oounless) v 
VwcastTs (Duke) (1806), 12 Vee 218, H L , Goshng v Ooslmg {1862^, I 
T)eG J &Sin 1, affirmed subnom Christux Goshng (1866), L R 1 II V 
879 { 4 |n(| see Grayi against Perpetuiti^a, Zn4 cd , 364. 305» 
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Perpetuities 

are the inteiests deemed to be settled to the limits of time allowed 
by the rule (q) 

In the second case, if the intention is that the pioperty is to lie 
tied up tiH Ion*' as possible, then an e\ecutoij tiust may be created , 
hilt such 1 1 list must be executed by prolonging the settlement, not 
to the fmtbost limit possible in any event under the rules, bat to 
that conveniMit limit which will enable the primary purpose of 
Uie instinmnit to bo cairied mit(/1 In such a case the loiiit 
indims to guc lif<“ inteiests only to all peisons, becoming entitled 
itndei Uie limilalioM'i, who me in eMstenic at the date of the 
iti-il) imieiil, 01 I 111 death of the kst iloi, ci eating the iimifcalions (>.) 

663 \ luist iol h«LU‘ anhiiij:; .it a lime l)e>(>iid the ])t)ij)e(iUilv 
jicnorl IS iiivalul (/) , l)ni,\vheio tlie Liust toi aalo Jh ineie lu.icliinotN 
ioi liH ilitiitirj;; a (hv isioii iH'iweon the pel sotis for whom the ])io[)eil\ 
is ileslmcd, will ho •^^ivon to t\w ei|ujt*ible iiiteiosls as if the 

tj ii^t fo) sale \\('ie omitted (f/) AV heie, tlieieforo, the \estiii^ ot 
these ( (]ui table inteiests is witlmi the ]>oi[)etiiity peuod, tliej are 
not I endued invalid ))v the failuio of the tuist foi Mile(^), hut 
devoIv(‘ .IS it the pi<»pGitv woio umitfoeted by tlio tiust toi 8ale(f ) 
))ut wlime tlN‘ vesting; ol those ef|iiit>iblo intoiesta imiy not be witliiu 
the pei])ctiu(> jKuod, the\ aie invalid (d) 

On the otluu lund, an estate in tHisi(a‘s mav lie vahdlv ueitxd 
fillhou^li thi‘ b(ii(lieial inteicstfa aie void foi iomoteness(0 


iq) iSof llio < i^es (i(od in note (;>), p 117, anU l)etihin<l (Lord) \ S( 
Mhnu'* (Duke) (1820), 5 Madd 2J2 (wheie, howevir, the oidei made was 
levdsed on appeal), Tollemnche {Lady) v Covevtiy {I^url avd Comtes^) 
(is 14), 2 n cC Fin 611 II Jj ) (p<e the argument lu Tollemachc (Lady) v 
Country (Earl and Eoindcsh), hupm^ ot Sir Pip\y, G, and Mi 
1*1 (sjoN, winch is letcired to lu De lf}l[, Tlill \ lIdU |10()J| 1 Ch SOT, 
SI 1 814 (’ \ , 4 fs containing the ratio dendendi of Ihc d<icision in Tol!( 
fan<h( (Laay) v (Joirnin/ (Earl and ( ountesH)^ supni) , Eoshnq V Godinq 
(IS(IJ) i 1)< (i J \ Sm I. 14 Gower \ Grosvenor (1740) 6 Madd 137, 
ami iuilfonl v Tta(}o)d (1746), } AtU ^47, are not law on this point, 
fnitlMT title KI'AL PHornui^ am) t'liAiTrLs Klai 
» ly) I naolu (Gountehs) ^ Xvuuastle (Dnki) (\S()(i)t \2\vs? 218,216 II L, 
pit I nid Li don dissenting, WiJluimb v TeaJe (1847), 6 Ilaie, 239 , Shdlcy 
y s/y<//y V (1868). L R 6 t c j r)40 

(^) 11 oohnoii V Luirou^ (1827), 1 Sim 512 prr Hakt, V C , at p 526, 
ndojitid in Danks v Le Desf oncer (Boioncyh) 1 1840), 10 Sirn 576, 591, 594 
/f(i MI VDWLLL, V 0 IFtmaiws V Teale (1847), 6 Haro, 239, 255, and 
bte Dounalt v Oiaham (1863), 33 Beav 242 
(0 Haley TeiiJ (18591, 25 Beav 335, BelYood^ TitUet* y [1894) 

3 Gh 381, 0 A , Be Dames and KenVs ijontracL [1910J 2 Ch 35, C A , 
Dt hVinc/b, llyle v Byle, [1911J 1 Ch 116 
'’Tn) Ooodier v Edmunds, [1893] 3 Ch 455 following Goodier v Johnson 
n88l) 18 Ch D 441, C A , per Ji.ssrL, M U , at p 446 , followed m Be 
Date ton, Bowen v Chnrchdl, [ 1893] 3 Ch 421 , and approved in Be Avvleby, 
II nlkery Leier, Walker v Bubet, [1903J 1 Ch 665, C A 
(b) Goodier v Edmunds, suma. Be Daver on, Bowen y ChurchilL supra, 
lie Appleby, Walker v Lever, Walker v N%shet, supra 

(r) uooaier v Edmunds, supra , Be Apidehy, Walker v Lever, Walker 
V Nisbet, supin 

(d) Aa in case of a gift to a class hvmg or asc^ertaiuable at the time of 
•ale (Bead t Gooding (1856), 21 Beav 478 , Bh^ht v HartnoU (1881), 
19 Ch D 294 , Bp Bewyik, Ryle v Ryle, [1911] 1 Ch 116) 

(e) TreyonvrtU \ Sydenham (1815), 3 Pow, J94. H I, , Jfewman V, 
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664 TIi« lale does not affect validly created tiusta lasting A **»* *• 
possibly indeluiite peiiod wheio the nitoiesta aie \o«(od and the IfttWiito 
l)eiiehciarie8 may therefore, apuit fiom disability, put an end to the wW««tTO 
trust ij), but an mdelimte tiust where the interests may not lie the Bull,'' 
\ested within the perpetuity peiiod, and the tiust is thcietoie not Trustgof 

so deteiminable, does not escape the rule {q) luHtfinife 

A disci etionary tiust, theiefore, of the income of a fund for the ‘'urution. 
maintenance of a class of persons, some unborn, which may possibly 
last longei than the perpetuity peiiod, is void (/i) On tlie other 
hand, a trust of income, not disci etionary, foi the niainlenanco of 
the children of a hying poison, in e(|ual shares, yyhere tlio mteiost 
of each child is hxed, is not void, even although the tiust may 
teiminate after the iieipetuity peiiod (il 

iMliSFtl 4 — lutoHs inifhr 

665 The inlo a^^ainst peipotuities is not conconiod wdh rontmt m m 

lOiiLiacts iiH such, oi with contiuctiial iiul ohll^^^ltions as ifMiciai 

hiich A contiact to pay a sum of mono\, with inii'U'sfc in file 
meantime althoiiij[h unlimited in point of time is not, mi (Imt 
account, invalid (A), A contiact may have leicumice to oi ho 


\euman (18J9), 10 '^im 61 , in both of vvliuh caBoa the htnc^fai il mteiest 
went to the heir at law 

(/) 8eo pp 320, ,327, post , and see title Tuusts and Tiidsth s 

Ig) 3£nniwauiig v lUixier (1800), 6 Vos 458 (resliaiiunp; disonfaiJ) , 
Thomson v Sliahespear (1800), 1 J)e G F & J 390, C A (to an olhcnl 
lor the tune beiiii:) , Smith v Cuninqlmme (1884), ML H li 480, 
'Iri/stees, Fxecutois^ and Aqennj Co v Bmh (1908) 28 Now Zealand Law 
Kopoits, 117 , Gira)d Tiust Co v Russelt (1910), 179 Foclcial Rcpoitir 
44b, and see p 297, , and as to liTiiitatioiis to a sc ins, »AC‘e p 347 

post, As to gifts to the snivivors of a class ot unborn poisouK, sco p 217, 
post 

(h) JiC Blew, BlfW v Gunneu [1906] 1 Cli 624, not following J/r IT/s/, 
Jackson V Paitait, [1896] 1 (’h 281, uiul Re Watson, (or \ Watson, 
[IK92J W N 192 In Longiitldv Bovtiy (IHS5), * > J> It Ii 101, a Irnsi, 
of a lesidue to apply the ineomo on iinpio\oineiit « two cstalcn at <lis 
crotion was held to W confined to a reason iblc time 

(?) Gooding v Rend (ISIO), 4 Do G M & 0 510, A , e’splaincMl anc/ 
distinguished m Re Blew, Blew v Gunner, snpui , scc^ also Balt lung \ 
BaintH (1881), 61 L J (m ) 74, C A In Re (yBrien's Lhtate, Biytc v 
1 nistces, Exuutors and Agtvri/f o , lid (18984, -^4 \ jofoiiaii Law KcjnoUs, 
too, the saino lule was applied, the shares ot tJie * Inldn n lx mg h\od, fxK 
I d ^eIetlon being given as to the nait ot fhc* slnne applied foi uiainlcn 
aiiti In BiUloid v Biown, Biown v Blown 2 K 426, flit 

disc retioii ary trust was tieatc>d a» i part ol the void grit to lire thiss aucl 
ilierefore itself void 

(1) London and South Western Rail Go v Gomm (1882), 20 (/h D 562, 
576, 580, C A , WaUh v Secretary of State for India (1803), 10 H L Fas 
176 , \\il1iam v Vane (18S.J), ChaJlis, Ileal Propc rty, AppciidiT V , II L , 
and as to a covenant to pay a sum of inoiuy on an mdeliiute failure of issue 
of a person, sao Pinbury v hlhtn (1719), IP Wins 503, per PAHKigK, L C , 
at p 566, Pleydell v Fleydell (1721). 1 P Wins 74S, 750 A rriem 
personal contract relating to land would not be enforceable against an 
assignte of the land unless it ran lo equity with the land under the 
doetrin© of Talk v Moxhay (1848), 2 Ph 774, seep 299, ante, Ijondon 
and South Western Rail Co v Qomm, sujiia, 582 (lonfracts running 
With the land ni eqiutv aie an exeeptiou to Uie rule . either on the analogy 
of a covenant running with the land at law or of an easement {ihid , at 
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eortti^ctecl \sitli latid, for example, an ordinary contract for the 
or purchaso of land, and yet, although unlimited in point of time,' 
may be a mere personal contiact unaffected by the rule (Z) 

666 lint when a contract creates a right of piopeity to arise in 
ffihDo, 01 in otlu'i woi ds a hmiUtion of property, the rule applies (?«^ 
Wliat the Mil(* ai)plies to is not the contiact, which in itself is not 
illegal, but the light of pioperty or limitation which arises from 
the contract (//) An eciuitable estate oi inteiest to ause in fnttuo, 
under a contrut is also within the lule(o) Although a contiact 
1^ not within th(' lule, a tianstei ot a contiact mia be within 
it I p) 

\ contiact lelating t) a light of oi equitable interest in propeitv 
in Infnii) ml^ be intended to cieate a limitation of land onlv, in 
which case il tin' limitation is to lake eHoct beyond the perpetiiitN 
poiiod, the contract is wlioll> \oid and uneiifoiceabU (qr') , oi the 
eontnut ina\. upon its true consti action, be a contract 

onh , in winch case the rule does not apply to oi ltTnil^, 

upon Its ti Lie construction, be, as regaids the oiiginal c oct lunt )i 
both a personal contract and a contiact attempting to iieate a 
lemoie limitation, in which case tbi‘ limilation will bo b'nl foi 
peipetuit^, but tbejiersonal coni uict will be enfoiceable, if the cas 
otheiwise admits, against the piomisoi by siiecihc peitoiinance or 
by (lainigis (s), oi against his poisoniil repiesentativos in damages 
onlv (/) In all cases it is a question of coiistriuLion whethei the 
contiact is intended to cieate a limitation of propeit} only, oi a 
liorsonal obligation only, or both 

667 A common example of an equitable interest to arise tn 
/nfim) uudei a contiact is an option to imrchase oi a light of lire 
emption oi lepuicliase in oi collateial to a conveyance or to a lease 
loi a term ot moie than twentv-ono jeaibCu) On the othei hand, 


] ,">s J) As to covenants lunnuig with tlit land at law, see p 300, nuie 
Y I- b poii Ah to reatiie live covenants binding the laud, ^ec p 299, ani 
[1) Eastern Ba\lway v AsBonniai Poiiland Vtmnil ManufaduieM 

(1900), Lid , fJOlOJ I Ch J2, C A , /#cr Fvkweil, L J , at p J3 compairt 
He Doifh^s Estate, 119071 1 1 R 204 211 

^m) l^onih Hn^letn Railway v Assodolcd Portland Cement Manufncinre}s 
(1000) hid , «t/pra, at pp 3J, 34 , London and South Kail Co v, 

(iovi7n (1882), 20 Cli D 062, pei Jfssei, M R at p 582 

(w) Woithing Corporation v llmther [1906] 2 Oh 532 518, StiO 

(0) Loudon and South Western Kaxl (o \ (totum, supra, per 
M R , at p 581 

^(p) See Oiay, Rule against Perpetiiitie-^, 2nd ed , s 329, n 
iq) I^ndon and South Western Rax t (^o \ Gomm sup/a, at p 580, ses 
Siaichrr Ihotheis v Duty (1907), 123 Araencan State Reports, MOO 

( 1 ) Stockef V Dean (1852), 16 Beav 161 , compare Re Cousin^ 
AJexondei v Craw (1885), 30 Ch I) 203, C A (devise, giving an option «»t 
purchase on death of annuitants) 

(«) Sonfh Eastern R(rtlwiyv Assomiied Po) Hind Cement Manufirluren 
(1000), Ltd , sup} a, at p 33 
(Z) Wofihiing Cojporatton v Heather, supra 

(U) Londih% and South Western Rail Co v Gomm, supra Warthtnq 
Coi^ofaiion v Henthei, smepra , Woodall v Photon, [1905] 2 Ch 257 C A . 
imdfjiee titles I-i\nLORn i\u Tenani Vol X\ lU , p 3)1 , Sic** ot 
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such an option, confined to the lives of the parties and not more 8 

than twenty-one years after, is valid (a), it is not suihciont, Interefla* 
liowever, to confine it to the period of continuance of a biiict sabjectta, 
settlement, which may last an indefinite period (?>) An opuou the Bole, 
taken by a railv\ay company inaj be valid if limited to the 
peiiod within which the company has authority to take hind (c) 

668 An option to arise on any intended sale or other paitioular Rights of 
kind of alienation by the owner, c f; , a right of pre-emption or fust emption 
lefusal, 18 subject to the iule8(d), and, to bind the land or propoitv, 

must comply with it, unless the light is conferied by statuto (< ) It 
may be entirolj void, even wheie limited to a piopor pound, if 
intended merely as a total check on alienation by the own<‘i ( / ) 

669 The same rule a]>[)Ues to covenants to ioc()n\o\ ((/) and Rights (»r 
provisoes for iepuichahe(/<), but not where sucli a cnvt'rnnl. oi rq>">«ins( 
proviso does not express the true nature of the tiaii‘.*i"ii()n, in 

where the instiument is really a lease (t) or moil gage (/.) 

670 Such covenants oi contiacts to gi.int oi renew Umsi's (/) rovcniTitn for 
of land as do not run with the hind aie suljjoct to tlu* i.ilc and 

_ M 

I \\D In Re Adamtt and Kevfunqion Vealrtf (1884), 27 TIi 1) 001, (IJ A , 
tlj(‘ option had been exereisod without quest lou 

(^0 Lloyd V eVnete (1097), Free Cli 72,11 L , Mails v (1718), 

10 Mod Rep 419 

(b) Trevelyan y Trr/Wiyun (1885), 5*1 L T 853 

(r) Kempy South Lasiern End (o (1872) 7 <h App .304, London and 
Soiiih W cfitei n Rail Co v Oemm (18S2), 20 Th I) 562 585 A , ami seo 
title CoMPULSORT Purchase oi Land and Compt \ s\irn\ Vol VI, 
pp 59, 63 ei seq 

(d) London and South Western Rail Co v Gomm supra, overruling 

Birmingham Canal Co v (1879), 1 1 Oh \) 421 In Manthe^fn 

Canal Vo v Manchester Rnet course Co , f 1901] 2 (3i 17, ( A , liovvevi i, 
the Court of Appeal held that au agreement confc’-nng ^ueh a light riid 
not (leate an inrereHt m the land in that cane Cofh n v Jjidnom (LSI 5), 
i» Taunt 221, was an action for damages on a com* » mt giving hvh li an 
option m a lease for twenty eight years 

(e) The statutory ngnt conterrod by the Lands Clauses ('onsobdation 

Vet, 1845 (8 9 Vict c 18), s 128, is unliuiitod see title Cowm/rs^mi 

PCHCIIASE OF Land AND CoMPENsxnoN, Vol VI P 28, Mnnchedfr Ship 
^ 'anal Co v Manchester Racerxturse Co , [1900] i Ch 352, 'ifTiimed flOOlJ 

2Ch 37, C A 

if) ReBoaher, Rosher v Bosher (1884^, 26 Ch D 801 , compare Re 
ThiqdaU, Dugdale V Dugdale (1888), 38 Ch I) 176, and see title CirjH, 

Vol XV, pp 422,423 

(9) London amd South Westein Rail Co v Gomm, supra , Trevelyan v 
I revelyan, supra 

(*) Se TyrreWe EstaU, [1907] 1 I R 292, C A , overruling Swihe) 
d Co V Rockford, [1906) 1 1 U 399, see 726 Donouahmore' s (Eml) 
kdate, [1911] 1 I R 211 (redemption of renteharges) , Northumberland 
^Duke) V Percy, [1893] 1 Ch 298 (where the power to redeem was m lof’t 
^verable) , 

(i) DtHmet Land Beotatrar v Kauri Timber Co (1902), 22 New Zealand 

haw Reports, 260, C A ,r i vx-t 

(k) As to mortgages, see p 3(^2, post, and see title Mortgagp, Vol XXl , 

PP 72, 139 , and, as to sinking funds, see Gray, Rule against Peipt tiutn s 

tvi 

(l) See Mutter v Trafford, [1901] 1 Ch 54, 61, title Lwoiord and 

11 L,— xxn, ^ 







> 2 if iho f,nant is to be at a lemote period, or the term of 

Inteiosts tho lease c iiinot be aseeitairied until a leinote peiiod, the interest 
Bubiectio 111 the lahd citaled by the LO^enant ih void (///) 
the Rule 

Arncl^^ofa Ihe ai tides of association of a company under the Com- 

cumpa^i'y' ^ panics ((’onsolidatioii) Act, 1908 (?/), take eflcct by way of confciact 
l>etween the mniibers , and, accoidiiif'lv, piovisions m suchaitichs 
restiictin^ tiansfeis of sliaies and enabling:; the diiectois to call 
loi atiaiisfei fiorn a diaifholdei (o), oi siihjectinp; the shales of 
an\ Rluiieholdei to a hen foi debts due to tbe companv to aiise at 
unj time while he is legisteied as shaieholdci (ji), aie valid 


fel u Spc 1 o — VoMthh J j tensions of the Buie 

Applic it ion 672 As to the npi>li(ation of the nile to other interests, oi in 

tooUiti lasi's and ciu umstances, it has been snid that the lange ot 

mtertstfl intcKsts to wliich 1 he rule ajiplies mnv ho evtendod fiom time to 
tune as the necessity aiises (5), and that the couit piocecds on 
the piinciple that the lule is to be applied wlieie no other sullititnti 
piott'clioii against lemotoneRs is attainabb* (?) 


Ssi('i 8- I 0 uhiih the Jlule iUuh not Ap]>h/ 

hi II -Sk 1 1 - Vieneht and l^nUd huUot futtHdH 

J^rf S( nt 673 Ceitain peipetiial inhiests are sometimes desciihed as 

peipetuii exceptions to tlie inle against ])erpolLiities , it is pel haps inou 

juteie>»ts c'oiro(t to sa\ that, when ihc} aie created tn jnasenti, tho rule has 

no application to tin ni(s) 

Examples of such interests are- easemeiitH and ptofif^ d 
jmndh (/) , rente haige^ and othei similar nitcK'sts in land lasting 
iiideJinilel> and all lemodies to onloico them (0 , covenants and 


Tinvnt, Vol XVm , p 4<U and, as to covenants lurmins; with the 
land ft>eo note (??), p 32d, po'^t 

• (m) Hope V Olouce^itr Coipoiatwn (1805), 7 De G M & G C47, (’ A , 

V Browne (1803), 32 L 11 Ir 347 , see A 0 v Gieenhill (1803) 
33 boav 103, A 6^ V Calhtrinc J1 all {Master tic ) {1^20), 3 dc 381, 305 (a 
devise, with a condition tliat the itiit should icinain unaltered) As to tin 
intnesse termini on an actual uirUit to a living person, see p 316, anU 
{ri) 8 Edw 7, c 60, see title Companies, Vol V , pp 1 et seq As to 
dolxntuies, see p 364, post 

(o) Borland 8 Irmiee v Steel Brothers d Co, Ltd, [1901] 1 Ch 270, 
compare A ~0 v Jameson, [1904] 2 I R 644, 609, 679, 691 , [1905] 2 1 E 
21 a, 225, 235, C A 

ip) See Aeic London and Brazilian Bank v Biodlebank (1882), 21 Ch J) 
302, C A , Biadjotd Banking Co v (1886), 12 App Cajs 29 , coinpau 

Bearden r Pi oiincuil Bank of Ireland, I i R 532 

( 7 ) See Re Uollu' Hospital {It ustee^) and Hague's Contract, [1899] 2 Ch 
540, per B^kne, J , at p 552 (common law condition) 

(r) Re Ashfoith, Stblig v Abhjoith, [1905] 1 Ch 635, per Fakweil, J, 
at p 545 (ienal contingelit lemamder) , see Challis, Real Property 3rd ed . 
pp 207 — 217 , Jarman on \AiIls, 6th ed , pp 375 — 376, where the cases 
m Uns note and note (o), supra, are cnticised , compare A -(? v Cummins 
n895). [1006] 1 I R 406 ^ 

(«) As to cxocplions aiismg from the lex loci situs, see p 312, anU 
W A- to theve niterests, see p 209, ante. 
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conditions binding land at law (u) oi m equity (v ) , customary 
rights («>) , chanties («-) , and inteiests held by corpouitioiis (w) 

674 All vested (a) interests are also outside the rule, eicn where 
they come into possession at any time im fiitino {h) 

Sub-Sbci 2 — Cetfinn Dntntcttble Intereat$» 

(l ) ]n <i/eueraf 

676 Certain estates oi inteiestb which would otherwise he too 
leinote aie not considered as such, on account of tlioir dostiucti- 
hility at the will of the ownoi of another estate to whom tho light 
to destioy them is given by operation of law (() 

Tho ineie fact of dosti iictilnlity by tho ownei himself is not 
sufficient to pi event an estate oi interest fiom being too i emote (d ) , 
a right in a li\ing person to an interest which may \est at a time 
beyond the legal hunt is not made valid by the fact that tho peisoii 
in whose favoni it is made may lelease it (/') 

(ii ) I imitations Ihhasihle hif Ih'^inUnl 

676 Limitations taking effect on the cletenmnaiiou oi in 


{u) Muller'^ [19011 1 Ch 54,60 «^e6p 300, Tlioo\rop(u>ri 

IS stalutoiy, see slat (1540) 32 Ilcii 8, o U In a k awe, theiofoio, coiidi- 
iions as between landloid and tenant in ddcasaiiro of the tonn are not 
invalid under the rule {lie TipieWs Ehtatc, [1007] 1 I R 292, C A , per 
\V vLKTiR, L C , at I) 298) As to the lemarks of BuLLru, J , m Eoc d Iluntei 
V Galhcte 2 Term Rep 133, in reference to oovonantH againsl assign- 

ment, see Challis, Real Property, 3rd ed , p 186 (Jovenant*^ loi the lenewal 
of a lease to the tenant for the time being are valid under tho lule (Pollod 
\ yioof/i(1875), 0 1 R Eq 229, 607, C A , ITarev Burges ) 

45, per Page Wood, V -0 , at p 57 , see Ee TyireWs Estate, supra , Lomion 
and South Western Bail Vo v Comm (1882), 20 Th 1) 562, 670, C A 
Undgesy //^?/r7ico6A. (1715), 5 Pro Pail Cas b) Tho f c t that the covenant 
IS lor renewal on notu e only docs not appear to affer tie prese nt ( h irur I tr 
of the right , but see 42 hoi Jo 628 The court, how( vei. leans against 
peipetual lenewal unless the toveiiant is clear, see title Landloi d and 
Ltnvnt, Vol XVIII, pp 458, 461, 403 As to invalid covenants lor 
renewal or grant of leases, see p 321, ante 

(v) See p 299, ante 

(w) See p 300, ante As to future gifts to fhanlies, see p 320, post 

(fi) As to tho meaning of “ ve^^tod,” see p 304, ante 

(b) Eg, vested remainders and reversions As to these interests, see 
title Reat pRoriKiY and Ciiaitels Ri at 

(c) Lewis, Law of Perpetuity, p 164, dcfmnig perpetuity (seep 301, 
<fnte) , explained in Ee Ashforth, Sibley v Ashfoith, [1905] 1 Ch 635, per 
Tarweli , J , at p 544, by reference to remainaera after an estate tail As 
to mortgages, see, further, p 362, post 

(d) Cochrane y Cocferanc (1883), 11 L R Ir 361, 368 

(e) Re Hargreaves^ Midgley v Tailey (1890), 43 Ch D 401, C A , 
and see London and South Western Eatl Co v Qomm, supra, per 
K\t, J , at p 572 . Sanders on Uses and Trusts, 6th ed , p 503 Avan 

Lloyd (1868), L R 6 Eq 183, aud Birmingham Canal Go v Cartwiight 
^879), 11 Ch D 421, must be considered overruled, as must also the 
H marks of Lord Brocguam.L C , m Keppell v Bailey (1834), 2 Mf A K 
517, at p 527, in so lar as they depend on the contrary pnrniple , compaio 
Phallis Real Propeity, 3r(l ed , p 184 
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defeasance of an estate tail» itself validly created, are not considered 
too remote, because of the right of the tenant in tail at common 
law, and now by statute, to destroy such limitations by bairmg the 
entail {j ) 

Accordingly, a (barge of a specitic sum (q), a power of appoint- 
ment (h), and a term of years to secuie contingent legacies (i),to aiise, 
uiiori tlie contingency of failure of issue in tail, m favour of persons 
asLGrtainable on or before such failure of issue, are valid , and 
similaily a gift may be made to a class of issue to be ascertained 
at the dcitei nil nation of the estate tail, whether the gift is direct, or 
is to a tiuhtee foi the class, or upon trust to sell and divide the 
piodiico among tlie class (i) 

Ijirnitations m defeasance of an estate tail, which in their 
natuio must take effect duiing the continuance of the estate 
tail, need not be confined to any limit of time names and 
arms clauses and shifting clauses opeiatmg on the succession 
io family estates aie valid though extended to all the issue in 
tail (/) 

Tlu exception, ho\\ever, only applies to such limitations as can 
be baried by a tenant in tail, estates and interests prior to the 
estate tail and estates not aiismg on the deteiminatiori oi in 


(/) K It oils V Sh( /field (1787), 2 Bro C C 215, Hensman v Pearse 
(1871), 7 til A])}) 210 , VanGiutlenv Foxwell, FoxweJl y Van Grutten, 
|]8<17J A C 0(58, ptr Loid Macnacihin, at p 679, Lewis, Law of 
p 664 , and see Jacl d Westby v Fetheniove (1829), 2 Hud 
& B 320 , Cole V Sewell (1848), 2 H L Cas 186 (where hmitations in 
gdieial default of issue took effect as contingent reinaindeis after estates 
tail and weie not too lemotc) The ban able nature of estates tail renders 
Ihom fiee liom objection iiotv^ithstanding the possible infancy of tenants 
m tail {He Slamfoid and Waningtan {Earl), Payne v Grey, [1912] 1 Ch 
343, 365, 360, C A ) As to estates tail, see title Real Property and 
('nniEia Ili\L 

{a) Faulkner y Daniel (\%4iZ) 3 Hare, 190 
(/i) Bandon (Earl) v Moieland, [1910] 1 I R 220, 227 
(/) Motscy OiTnoTide (3frtrgMw) (1820), 6 Madd 99, Goodwin y Clark 
JICCI) 1 Lev 35 huhnom Gooduiry C’ZarA, (1663), 1 Sid 102 

(A.) Ihasvian \ Ptarse (1871), 7 Ch App 275, where James, LJ, 
said, at pp 282, 283 '' No limitation utter eslates tail is too 

rcuioii , and it appeals to us dear that whether Hie limitation be 
diicdly to a class of issue to be ascertained at the determination of the 
estate tail, or a gift to a trustee foi such class, or upon trust to convey to 
such class, or to sell and to divide the proceeds amongst such class, is wholly 
immatenul, if the legal and beiicffiial interests should bo both ascertainable 
at the menu lit of the detcrinuuition of the estate tail ” and see Doe d 
Winfir V Penatt (1843), 9 Cl & Fin 606, H L , Goodier v Edmu/nde, 
113931 3 Ch 456, per STIRLING, J , at p 462, Be Eaygarih, Wickham v 
ItobrtPfi, [1912] ICh 610 olS 

(/) St Gcoiqe v St Qcoigt (1767), Gilbert on Uses and Trusts (by 
Sugden), p 157, H L . JS icolh y Sheffield (1787), 2 Bro C C 215, 
Doe d Ileneage y Eeneage (1790), 4 Term Rep 13 , Carr v Erroll (Earl) 
(1805), 6 Lcibt, 58, Hanison v Bound (1862), 2 De G M & G 190, 
201 , Be Stamford and Warrington (Earl), Payne v Grey, supra, per 
Fleicuir Moulton, LJ, at p 363, compare Stanley v Stanley (1809), 
16 Ves 491 , Bennett v Bennett (1864), 2 Drew dc Sm 266 , see, accord 
ingiy, Enejolopirdia of Forms and Precedents, Vol XIII , pp 622, 626 
It was at oiu Mine tlie pjaetice to confine the^e cJtiiises uithm lives iM 
being , see BmJei’fe nottrto Cq Litt 327 % 
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defeasance of the estate tail (m) are not protected fioin becoming S* 

void nnder the rule (n) 

The exception has not been held to piotect any limitation \vhich toiflllcllli 
cannot vest until a time after the natural determination of the 
estate tail, or is to vest on a possibly remote contingent event ^hioh 
may not ha23pen during the continuance of the estate tail and LimitationB 
operate in defeasance of it (o) A limitation, after an estate in tail protected 
female or m tail male, on general failure of issue of the piogemtor 
of the issue in tail, is void (p), except where it is, and takes eilect 
as, a valid legal contingent remaindei (q) 

(m) Pines and Recoveries Act, 1833 (3 & 4 Will 4, o 74), s 15 , and see 
Doe d Lumley v Scaihorongh {Earl) (1836), 3 Ad & El 2, 897, Ex Oh , 
oYplained m Milhank v Vane, [1893] 3 Ch 79, 0 A , and, as to the effect 
of disentail, see, generally, title Real Propfrty and Ciiaitels Real 

(n) Casey Drosier (1839), 6 & Cr 246, Soartsb^tok y Skelmersdale 

(1850), 17 Sim 187 , Floyer v Bankes (1869). L R 8 Eq 113 , Sykes y 
Sykes (1871), L R 13 Eq 56 The decision in the latter ease has boon 
onticised (see Gray, Rule against Perpetuities, 2nd ed , ss 469 — 472 , but 
bee Jarman on Wills, 6th ed , p 316, note (z) ) 

(o) Lewis, Law of Perpetuity, p 669 , Powell, Devises (Jarman s ed ). 
p 408, Marsden, Rule against Perpetuities, p 147, see Uartopp v 
(Jarhery {Lord) (1819), cited in 1 Sanders on Uses and Tnists, 6th ed , p 206, 
which was a case of a limitation by way of use to arise after failure of issue 
not talang any estate in the settled property , it was held by the Court of 
King’s Bench in Ireland that the limitation was void for remoteness 
li wis, Law ot Perpetuity, p 669, gives, as an example of tho first kind of 
limitation mentioned m the text, supra, one to A and the heirs ot his 
body, and, after the expiration of two ycais from failure of the issue ol A , 
to B and his heirs With I'cgard to the second kind of limitation, doubts 
Lave been expressed whether these bmitations are wholly invalid, oi 
invalid only so far as they may be capable of aiising after the detei mina 
tion of the estate tail , it is < ontended by those who take the lattei view 
that the hmitations might take effect as an executory limitation of the 
fee simple in the event of the happening of tho contingency piior to tho 
exhaustion of the estate tail without the estate tail being barred (Leivis, 

Law of Perpetuity, p 072 , Marsden, Rule against Perpetuities, p 147) 

In Re Haygaiih, Wickham v Holmes, [1912] 1 Ch '*10, the vesting of the 
limitation was confined to a proper penod 

(p) Bristow V Boothby (1826). 2 Sim &St 466 (affirmed (1829) by Loid . 
Lyndhurst, L C see 3 My & Cr 161 ) Most of the cases of this class have 
been cases of devises by will of a reversion expectant upon an estate tail 
to which a testator was entitled under his marriage settlement or other 
instrument In such cases, wheio the devise is expressed to take effect 
upon failure of issue, it is bad lor remoteness unless the issue referred 
to lA the devise can be construed to be the same as the issue mhentable 
under the entail The com t leans to that construction , but it is a question 
of construction in every case The issue contemplated by the devise and 
the entail were held to be the same in Badger v LU^d (1700), 1 Ld Raym 
523 . LytUm v Lytton (1793), 4 Bio C C 441 , Egerlon v Jones (1830), 

3 Sim 409 , Eno v Eno (1847), 6 Haie, 171 , Lewis v Templei (1864), 

33 Beav 625, compare Morse v Ormonde {Lord) (1826), 1 Russ 382 (a 
remainder), fifon/ordv Irby (1828), 3 B &Ald 664, Elkeombey Oompeelz 
(1837), 3 My & Cr 127 In the following cases it was held that the issue 
contemplated in the devise were not the same as the issue mhentable m 
the en^, and the devises were consequently bad for remoteness — 
Lanesborough {Lady) v Fox (1733), Cas tefnp Talb 202 , Bankt^ v 
Holme (1891), 1 Russ 394. n , H L , Jones v Morgan (1774). 8 Bro PaiJ 
Cas 323 As to estates tail implied from gift over on failure of 

see title Wills 

{q) See note {1), p* 314, ante 
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677 Sniulcir considerations apply to trusts and powers given to 
trustees oil a stnct settlement of real estate, it these tiusts and 
powers ajo bai rable by a disentail, they may be limited to continue 
throughout ihe C'^tate tail and to be ewci'^ed on the failure of issue 
in tail(/) On the othei hand, trusts which, though limited after 
an estate tail, are annexed to unban able prior limitations, as in 
the case of a nuiioiity clause pioviding for entiy and receipt of 
leiits by tiusteos during the minoiitj of equitable tenants in 
tiil(i), must be confined to ihe peipetuity period (i), it is 
irnmateiial what is the destination of the fund deiived undoi the 
tlUsfc {f() 

(i 1 ) hush Ih/ftibilfh htf llenelutaries n lnibf lntcies(n mv\t Ved u ithm 
the Veipdaiiy noti 

678 A tiiist IS dotoiminnble bj benoliciai les, upait fiom dis- 
abilities on then part (/), when all tlio lienehtiil intoicbts become 
Acsted (a) Acioiduigly, a trust, which is nooessaiily so deteimin- 


(r) Biddle V Pcrlins (1820), 4 Mm 1.55, Wallis v Fieestone (1809), 

10 Sim 225, Jh}qqs\ Oxjoid {Junl) I De C’r M & (J 563, C A . 

Jdtntslieiyv (Jollici (1850), 2 K wV .T 700, Be Stamford and Watiington 
(iutrl) Pai/ne V Obry, f 1012] I (Oi 5M, 0 A , see, turtlicr, p 362 post 

(s) Sec MaiHliall \ Holloway (IS20), 2 Swan 432, Ee Stamfo}d and 

11 anuKfton (harl), Payne \ (hey^ [fOlJJ 1 (Oi 255, per WakkinctTON, J , 
It p 207 

if) Lade v Jfolfonl (1703), 1 in B1 428 (hOC (tray Rule against 
P<‘ip(.tiJi(iih, 2ndtd,s 404, not< (2)), Biotvne y Sion qht on {lS4:h)^ 14 
Siin 160, sub novi Ihowne v Ilouqhlon, 15 L J (cii ) 391, Tarvin 
^ cicrow/e (1856), 3 K J JO, Re Siamloid and Wat rmgion (Lari), 
Bayne v (hey, supra, ptt WAiimiNGiON J , revcised [1912] 1 Ch 143, C A , 
on Ihe giouiid that no legal estate in the triistccs antoiior to the estate 
t.nl was to be see Lewis Law of Pti])etuity, SuppJcriu nt, p 176, 

iiiav, Kule ^i>alnst IV rpetuities, 2ud ed , s 372 , 1 Jiii (n s ), Part 2, 
181^ 27 Law Quaiteily Review, p 150 In S(n)isbticL v SLebneredale, 
(1850), 17 Sim 187 (see CnAy, Rule against Perpetuities, 2nd cd , 
h 467, note (5)), and Lloyet v Banlea (1800), L R 8 Eq 115, similar 
powtis weie attached to a term piior to the estate tail, and weio held void 
Int?os66V aiennie (IM.1), 2 \ & (’ Pli (\as 237, the question was not 
aigiu'd, see (Lay, Rule against Peipetuitics, 2rid ed , s 465 The 
slahitoiy imnoiity clause in the (Join e 3 "ancii]g and Law of Propeiiy Act, 
1S81 (44 tV 45 Vict c 41) s 42 (see title Im VNis and Childkln, Vol 
WII , p 87) IS uot subject to the limit imposed by the rule (see note (^), 
]) .100, and confers poweis wider than could be created bv deed or by 
will, since it oxtends ovei the minority ol a tenant in tail by descent, 
which m a deed oi will would ordinaiily be void (see Encyclopaedia of 
Poims and PiecedeiUb, Vol Xlll ,p 235, and the form given ihul p 327 
compare Ee Gloiu, [1809] II R 337 , Ee Conhy, [lOOl] 1 Ch 38) 

(a) Ihowne v Siongliton, supra, per Siiadwejt, V C , at p SIS , Be 
Sidmfotd and Watunqlon (harl), Payne v Oiey, [1911] 1 Oh 255, 276 
In V IJolhway, supia. Lord Ltdon, LC, held that, although 

ihc^ dcxtinalion ot the accumulated tund was not too remote, being held 
oil the same tiusts is those ot the tcstatoi’s perbonal estate, which were 
ViiluL yet the gift of tlio accumulated fund was void, because the 
K cumulation winch was a condition precedent to the gift might extend 
bev oud the perpetuity period , see Oray, Rule agamst Perpetuities, 
2nd ed , s 674 daiman on Wills, 6th ed , 113, note (r) 

{v) '^ucli disabilities am ignored m questions ot peipotuity, see i\ote(?»), 
p 101 ante ^ ' 

(a) Sec title Trusts TRU^rx.Uv3» 



Part II-~Tjtk acaiisst pKiirKTuniKS. 

able \^ithin the poipoluity peiiod, is not olmoMons to the lule on 
the ground that it may continue foi an indehnite pewod 
The contingency on \vhich tlie iiiist aiises must, hoi\eYei, bo 
such as will necessaiily occur \inthin llio peipelnitj peiiod , and 
the meie possibihty of the tiust being so deteiniined is not 
Mitticient (d) 

A tiust foi accumulation for any pc'uoJ foi the benefit of any 
jierson is not therefoie invalid if the peihon has a vested inteiost, 
in whicli case he is not bound to wail until the expiiation of the lixed 
period, but may stop the accuniul itioii and loqiiuo piMiient the 
inouient he is competent to gi\e a xalid discharge (r) , and this is 
so 111 the case of ti lists foi accumulation foi chanties ( ; ) . but tins 
IS not the case i\heie the inloiest of the poison or ehiiiity in llio 
accumulated sums is not absolute and fiocfiom conditions piecediMit 
extending be>ond the peipetuiiv peiiod (^;) 

(iv ) J^)on'iio)i8 foi Jhhin ami Imumhnimrs 

679 A iiust of tlie incouio of aiiv piopoity to b(‘ iccumnlated 
01 applied foi the purpose of jiaxiiig incumbiaiKes oi debts of the 
settloi or testatoi oi ot au\ othei poison, oi any similar piovision 
tor such debts or iiicumlnancos, mIioio the accMininlation toi a 
pdiod invalid under the lule is not made i condition pieci'disil to 
ihe emplo\ment of the pioperiyfor that pui})ose, is not invalid, 
iltbough It may last loi an ind(‘iniite peiiod {h) 

(h) Siliestfr V Jhaiilnf (1842), IJ .Siin 75, Oddie V thown (1859), 4 De 
J 179, (' A , Loiig/ield v (ISHV), 15 L K li 101, lollowing 

(and citing) Clemcnis v Leiiiim (Earl), otherwise iiniopoited , and as 1o 
niistft lor sale, see Be Tn^eedic and (1884), 27 Ch 1) 315, Bt 

Dougins and BotelVs Contrmi, fl902J 2 Ch 296, in In Tiegonu'fll v 
Sydenham (1815), 3 Dow, 194, II L, wImjo a tiusl wjsdo^ldud of a 
leim to accumulate the rents oi tJjc oik cslito to raise a ((it nn sufu and 
tiorn time to lime, as sums of £2,500 were rawed, to invest in Jam! to he 
settled on the poison then iii possession of another , st.ite, the b(‘ii( lici il 
Jiitf lest was held to khuU to the h(ii at law , but tin Urm was held to be 
w(91 (loated, and, a])pa](uitly, the admmistiaf ive tn 'la uE 1h(d( im also, 
thehdr being entithid until the total sum was rawed, (Oinparc Smith v 
('untngliame(lHM), li li 480(\\here the tnistw isiiotdetorminahlt ) 

{< ) iSoo p 317, ante 

(d) Cochrane \ Cochrant (1881), 11 L It Ir 161 

(e) Sannddsy T'enz/tf r (1841 ) (h A. Ph 240% floshrgv (1859), 

Tolin 205, Coieniry v Coientu/ (1865), 2 Drew Sin 470, and «oin]jaie 
Be C miiiuer, (Joiduritt v Shea, |1907] J t h 470, Smidmoie \ MahuiHon 
(1908), 6 Commoriwcaltli Law IlepoiD 243, ami see titles Ex;JC(;ioits 
ISD ADMIMSTRATOTtS, Vol XIV, p 201, TrUSI S AND TrCSI J? FS , and 
( onipaie note (p), p 339, yost 

(/) Wharton v Master man, [1895] A C 186 , Be Swain, Monclclon v 
Hands, [1905] 1 Ch 669, C A , and see title Ciurities, Vol IV , p 157 
iq) Marshall Y II ollov)ay (IS20) 2 Swan 432 (see note (?i), p 126, aiife), 
'^mith Y Cuninqhame 13 It Ir 480, Trustees, hseiuiois, and 

Agency Co v Bush (1908), 28 New Z( aLind Law Iteporta, 117 
ih) Soiiihampion (Lord) \ Herlford (Maiquis) (1813) 2 Ves & 15 54, 05, 
followed m Be Stamford and Warrington {Earl), Payne v Orey, (1912J I (3i 
343, 355, 0 A , Bacon v Pi odor (1822), Turn & It 31 (where (tRauam, II , 
grounded his dcjcisioii on the reason that the enjoyment, not the pioperty, 
was tied up, and the estate vested in the same manner as il the testator 
had created a term for payment of his debts) , Bateman v HoUkhm (IS^l), 
lO Ileav 426 In Be Starriford awl Warrington [Earl), Payne y (Iny, [191 1 J 
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The eame rule appears to apply to provisions for indeinmty or 
exoneration (t) 

A trust for payment of debts does not in general pretent the 
vesting of interests created subject to the trust (j) , and such 
interests will be vested in spile of a declaration that the beneficiaries 
are not to be entitled until the debts are paid (k ) , but, where the 
directions of the will suspend all vesting until payment of the debts 
or until the fund is equal to the debts, the interests so suspended 
aie invalid (1) 

In a will, provision ina> be made for payment of a legacy to an 
existing person or persons ascertainable within the perpetuity peiiod 


1 Ch 255, Warring'ion, J , at p 276, said that all that these two last cases 
{Baton V I'loctor (1822), Turn &R 31, said Bateman v Hotchkvn {IS^I), 
10 Beav 426) decided was that where the purpose of a trust for acoumula- 
tion, not in itself obnoxious to the rule against perpetuities, was the pay- 
ment of charges on the estate the rents of which were being accumulated, 
that was a legal purpose In Buggs v Oxford (Earl) (1852), 1 De G M & G 
363, C A , a power to cut timber and apply the proceeds towards payment 
of mourn brances was held good on the ground that it could be barred by 
the tenant in tail, and also, by Lord Cranwortii, L J , on the ground 
that the contract between the parties that an incumbiance should be 
liquidated m a particular mode might extend over any time The reason 
which 18 most easily understood for this exception fiom the application of 
the rule is that such trusts are not against public policy and are destiuctible 
on payment of the debts by the beneficiaries entitled subject thereto, 
whose interests are treated as vested , see Ten arty Lawson (1874), L li 
18 Lq 490, Norton v Johnstone (1885), 30 Ch D 649, Be Stamford and 
Warrington {Earl), Bayne v Qrey, [1912] 1 Ch 343, C A , pc? Farweit, 
L J , at p 368 (wheie the reason of the validity of such trust is stated) 
In Soartsbnek v Skclmersdale (1850), 17 Sun 187, a trust for accumula 
tion to pay debts was held void, the trust to pay debts out of the proceeds 
ansmg only at the end of the void period See also p 376, post 

(t) In Massy y O'Dell (1859), 10 1 Ch R 22, a trust of lauds conveyed 
by deed to indemnify a purchaser of other lands from certam rents v^as 
held valid on the analogy of trusts for pavment of debts , the case is 
doubted, however, by Gray, Rule against Perpetuities, 2nd ed , s 417 
In Morland v Cook (1868), L R 6 £q 252, as explained m Austeiherry v 
Oldham Coiporaiton (1885), 29 Ch D 750, C A , a covenant, made by 
•co-owners on partition, foi repair of a sea wall and charging their respective 
parts of the expenses on the lands allotted to them by way of rentcharge, 
was held valid without disc iission on the point of perpetuity In Cassa 
major y Strode (1821), Jao 630, affirming S C (1819), 2 Swan 347, a trust 
deed of indemnity agamst a perpetusi rentcharge was also held valid 
without discussion of any question of perpetuity , and see Encyclopsedia 
of Forms and Precedents, Vol VI , p 487 As to rentcharges, see titk 
Rsntoharoes and Annuities 

(j) Ma^tskall V Holloway (1820), 2 Swan 432, per Lord Eldon, L C , at 
p 446, Bacon v Proctor (1822), Turn & R 31, and see Garter v 
Barnaduton (1718), 1 P Wm-^ 505, Bennett v Wyndham (1857), 23 
Beav 521 

{1c) Tewart y Lawson, supra , compare CoZZter v Walters (1873), L R 
17 Eq 262, and Strong y Teait (1760), 2 Burr 901 (estates declared in 
lands unsold under trust for sale to pay debts), affirmed Teatt y Strong 
(1760), 3 Bro Pari Cas 219 

(1) Bagshaw v Spencer (1748), 1 Yes Sen 142, per Lord Hardwicke, 
L C , at p 144 , Re Bewidc, ByU y Byle, [1911] 1 Ch 116 (trust to pay 
debt!) f Tewart v Lawson, supra, per Hall, V -C , at p 495 (trust to 
raise funds equal in amount to debts) , Otra^ Trust Co v BusseU (1910), 
179 Fedeml Reporter, 446 (trust to raise funds equal m amount to debU 
of a State) 
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by means of a trust for accumulation which may exceed the 
perpetuity period (m), but not where the legacies are only con- 
tingently payable out of accumulations on a remote event (n) 

680 . If the debts or incumbiances aie paid otherwise than 
under the trust for accumulation, as by the creditors enforcing 
then rights against the estate to be paid in a different way, oi 
being paid off in administration by the court, any express oi 
implied right in any beneficiary to have the estate administered and 
the accumulation continued, so as to recoup him, must be confined 
to the proper period (o) 

Sul-Seoi 3 — CtTtaiu CltmitahU Ot/ls anaing tn futuro 

681 A gift over, on a possibly too remote event, from one 
chanty to another has been held to be not invalid under the rule 
if the gift to the first charity is valid under the rule (p) 

(m) Williams V (1859), 6 H L Cas 1013, Oddtev Broton (1869), 
4 De G &; J 179, C A , see also Baieman v UotchLin (1847), 10 Beav 
426 

(n) Smith \ Citniny/iame (1884), 13 L R Ir 480, distiDgmshing 

V Lewis, supra , Odaie v Blown, sypia In Smith v Cuninghame, supra, 
at p 486, Chatterton, V , explains Williams v Lewis, supra, as being 
a case of nothing more than a charge of £600 and a term to secure it 
which was clearly nee from obiection tor remoteness 

(o) As to such nghts, see Tewarty Lawson {IHll), L R 18 £q 400, 

applied m Be Eeaihcote, Healheoie v Trench, [1004| 1 Oh 826 (a decision 
unacT the Thelluflson Act , seep 370,po8f), Norton v J ohnstone (1SH5), 
30 Ch D 649 , Be Qreen, Baldock v Green (1888), 40 Oh D 610 (where 
no such right was implied), and see pp 376, 377, post In Biggar v 
Baritrood (1886), 19 L R Ir 49, C A , Be Hpaihcole, Eeathcote y Trench, 
supra, and Be Webster, Thompson y Thompson 102 L T 906, 007, 

the right ol recoupment was expressly or imphedly given and was confined 
to the period proper in each case 

(p) dhrtsVs Hospital v Gtainger (1849), 1 Mac & G 460 Be Ti/ler, 
Tytery Tylei, [1891] 3 Ch 252, C A The old case ot SI Bartholomew 
(Prior) y St Paul's (lhan and Chaptei) (1537), 1 Djoi fol 33, pi 12, is to 
the contrary, but was piior to the recognition o* executory limita- 
tions , see Gray, Rule against Perpetuities, 2nd ed ,8 124, note 5 , licww. 
Law of Perpetuity, pp 77, 78 In London VorvoruUon y A i/ord (1640),* 
Cro Car 676, such a gift over was held void under the old doctrine 
against a possibility upon a possibility , see note (g), p 364, post In 
Society for the Propagatian of the Gospel in Foreign Parts y A 0 (1826), 3 
Russ 142, there was a gift to a chanty, where the fund could not be imme- 
diately applied to the purpose, and a subsequently expiessed gift to anothei 
chanty pending the application of the fund to the first chanty , the ques- 
tion of we rule against perpetuities was not discussed, and perhaps did 
not in fact arise As to such immediate gifts to chanties, where the 
paiticular application ot the fund may not of necessity take effect withm 
any assignable hmit of time or may never take effect at all except on 
uncertain events, see title Charities, Vol IV , pp 167, 176 In Ghrisfs 
Hospital y Grainger, supra, the event upon which the gift over was to 

effect was neglect for one year by the trustee to perform the charit- 
able directions contained m the will m favour of the first chanty , the 
ratio demdendi (S C , 1 Mac & G 464, and, in the court below (1848), 16 
Sun 83, 100) was that the property was not less alienable on account of 
the gift over, this is not now considered a sufficient reason (London cmd 
Soti^ W estem Bail Co v Goi?wa(1882), 20Ch ^ 562, C A , Be Ha/rweaves, 
l^tdgleyy TaUey (1890), 43 Ch D 401, 406, C A ) In Be Tvler, Tyler v 
Tyler, supra, the event upon which the jjift over was to take effect was 
failure to keep the testator’s family vault m good repair and rebuild when 
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Future gifts to chanties are m other respects subject to the rule, 
as are gifts over to peisons after gifts to chanties (g). 

SUP-'^HT 4 — futetfsta under Common Law Assurances 

682 Le^^al fsfcates and inteiests created by common law assur- 
ances and not denved under the opeiation of the Statute of Uses (r) 
weio until lecently considcied to be exempt from the rule But 
modem decisions have depai ted from this in cei tain cases m rela- 
tion to common law conditions and some contingent remainders («) 

it should require , tho quofttion was whether the first chanty was bound by 
the condition, not whether the gift over was \alid, but the decision went 
oil tliLs ground This dec ision has been severely c iiticised by text w liters , 
see Jaiiuan on Wills, 6th ed , x>p 212, note (g), 280, note (u) , Jundical 
lleview, July, 1906, Gray, Kule against Pcipetiuties, 2nd ed , ss 603c, 
hO'hl It IS to be obseived that m JRc Tyler ^ Tyler v Tyler, [1891] 3 Ch 
152 A , the court pointed out that a tiust or power to apply part ot the 
money to the lepair ot the vault would piobably have been void, but 
In Id that a (‘onditjon merely cic aling a pcipetual inducement to do what 
was a lawful act was not v oid A c ise listing upon sue h a fine distinctnm 
will probably not bo me autiously apjJu d or extended , see Be Loweu, 
Lloyd Phillips v Davis, [1893] 2 (4i 491, whore hiiRLiXG, J , at p 494, 
said ** The jirinciplo ot those deciMons [i e , ChruVs Hospital v Grainger 
(1849), 1 Mac &G 460, and Re 'lyler, Tyler \ Tyler^ supra] docs not 

( vtond in my opinion to cases wheie (1) an immediate gitt in tavoiir 

ol individuals is lollowed by an evociitoiy gill m tavoui of a chanty, or (2) 
nil iinniediato gift in favour ot a chanty is followed by an executorv 
gift 111 favour of piivate individuals** Oompaie VhauUible Donations 
and hi qiKsts (Commissioners) v De Cliffoid (Bmoncss) (1841), 1 Di & 
War 245, per Slicjdi L (* , at p 254 , IT ot thing Corpoiation v Heather, 

1 1906] 2 (Jh 532, R< Badlie, Faithful v Sydney Industnal Blind 

Institution (1907), 7 New South Wales State Reports, 265 The principle 
ot (Jhrist\ Hospital v Gmingei, supra, liiithca does not apply whcie an 
immediate gift lu lavoui of a chantv is followed by an executory gift ovei 
to vin li pill posers as a chantv^ oi public body shall direct (Re Friends' Free 
Sihool, (Dhboin v O'Biien [J909] 2 C*h 675, Re Da Costa, Claile v 
i'huiih of hnqland Collegiate Sihool of St Pete) [1912)1(^11 337), see also 
Ri Btaid'H TiusU, Butlin v Harrib, [1904| 1 (1i 270 (whtro on constiuc 
lion li was held that theio had beem no foifciluio under the gilt over), 
Lewis, Law of Perpetuity, p 481 Theic appeals to be no similar exeep 
“tion in the c ise ot a gitt to a coiporation lollowed by an executory gill 
o\ei to anotlier c orporation , see Manchester Ship Canal Co v Manchester 
Raeetoinse Co, [1900] 2 Ch T62, 360, aOiimod, [1901] 2 Ch 37, C A 
{ igieomcnL lor a pcipetual nght of jirc eruption between twm companies) 
Tt has been hold thit where a gift to a charit;^ is conditional on the per 
loimancc^ of acts (not lelatiiig to tho subject matter of the gift) extending 
to a possibly remote pciiod, tho chanty is not bound bv the condition, 
and IS cnlith d to a clean conveyance, frec^ from the condition, unless there 
IS a gitt ovei to another chanty (He Da Costa, Vlaike v Church of England 
Collegiafi School of St Peti) supia, ReTyhi, lylerv Tylei, aupin) As 
reg^ids tho oidinaiy rule that gifts subject to a condition must bt 
accopfed owcic, see A Ch) isV 8 Hospital (17^)0), 3 Bro C C 165 

A G V Chnsrs Hospital (1830), 1 Russ AM 626, 628, Greggs Contes, 
Hodgson v Coates (1856), 23 Beav 33, 38 

(q) fcTee title Vol IV, p 175 

(r) 27 Hen 8, c 10 

(s) A O V Cummni6jL8(}5), [1906] 1 I R 406, whei-e Pallas, CB. 
at j» 410, said, “ but lor" the Statute of Usc^, tlie rule against perpetuities 
would, until tho present, have had no relation to estate* created by deed 
and ds to other i^tateAs would have remomed a purely equitable 
ilo(trme'\ imd see Re Tj/netrs Estate, [19071 1 I R 292, C , p^r 
W vcKi fv, LC , it p 299,*^ stgmford anel \Vcming(o)i (Bail), ray)ie v. 
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683 Conti acts, in so fill iih till} aio ineiply peisonal, aie ont- 
Bule the rule allogethui (0 

fc)UB-Si c 1 6 — Juhreefs (/irett htf Opcta(ivH oj Jim 

684 Inteiests given by operation of law(?/\ for example, result- 
ing uses and trusts (a), rights of escheat (/;), and such lights of 
le^erter as are conferred by operation of law {t), aie not subjeol to 
the rule 

Sri.-Src r 7 Jlufhi’i of f*ofn/ 

685 Rights of enliyp/) or of ic entr\ in leas(*h(/) necesHaiily 
incidental to and co-e\teiisive with legal eslatos and inteiosts 

(Jretf, [1912] I Cli 342, 0 A , 'per Farwiil, L J , at p 3fi6 , Chullm, Kcnl 
Propel ty, 3id ed , p 180, and as toCunvngianl^i sre iio(e(y>), p Ul,(niie 
In JiaviLl Brothasy Lid \ BeihelU [1902] 2 CIi 523, 540, A , an extephon 
m a coii\evanoe was hold void, if opciating at common law, as eiiaiing i 
Ireehold in futarOy and il operating uiidei the btatulo ot Uses, as invalnl 
under the rule agamvt perpeUiiiios The convoise ]>ioposiiu>n was sialMl 
in Thellussoii v Woodford (1709), 4 Von 227, pu Blliiu, I, at pp 227, 
328 As to luteiesta undei such common law assnruiiccs, the common 
law rules of hniitation may m gencial he suthoiont protection against 
perpetuitv 9 he rule his recently, howoicr, been extended to eertam 
lights ot entiy on common law conditions and ccitam legal contingent 
lemaindeis , see p 313, ante , and as to the giant ot imorpoieal heiedila 
ments in fuiuro by an absuiaiice at common law, bee p 211, anh As to 
the iieation ot an intcieshc teimuuy 8(0 p 316, anie 
(/) W'alnh V Sinetmif oj Stute for India (1801), 10 II L Pas 570 , 
Witkam V T"(/Me (1885), Phallis, Heal Piopcuty Appendix V, il L , 
Borland's Tiustec v Steel Urothem cC To , Ltd , [1901] 1 Ch 279 , Hoitlnnq 
( orporalwn v ffeathety [1900] 2 Ch 522, Sonih fCasion Uailumi^ \ 
Ahboeuiied Vorilmul (\ment Manufactniers (1900) Ltd, [lOlO] 1 t3i 12, 
P A , see Be Stamfoid and Warnnqton (Eml), Buyno v (Jicijy |1912J 1 
t’h 342, P A and see p 219, atiic 

(u) Re BliniVs Tiustb, ]] iniui \ ( hiuh [1904] 2 Ph 707, and as to 
statutoiy iiilcjebls, sci note (A), p 200, unt( 

{n) Thus, wheic i testatoi mikes a (liaiitable Pnst deLcnnin ihio in 
lavour of the poison to whom the piopiity would law ithiilt n}Mm 
failiue ol the tinst, the rule is not iniungcd (Be Jiiuidnly Bandell v Duoi^ 
(1S88), 38 Ch D 212, Be Blvnl's Tiusttty Wii/any i'lini It, nupra) 

(h) Pray, Ilule agaimst Peipcinitus, 2nd < d , ss 204 20'3, n , su tille 
1)1 SCENT AND DlSlhlBUllON, Vol XI , pp 25 ft Meq 

(c) A G y Cumvnnb (1895), [1900] 1 I R 400 (leveitei on a deter* 
inui able tee cieated by a Ciown giant) As to leveitri on the dissolu- 
tion of a corporation, see Lewis, Law of Perpetuity, p 021 , litlcw Pom 
PANIIS, Vol V,p 508, POUPOKAIIONS, \ ol VJll,]! 401, I)lS(P\rAM> 
1)1^71 IBUTION, Vol XI ,p 25 I'oi exampli s of statiitoi V lights ol i(\trui 
on tailuie ot a di position m inoitTriiin see the bool bites Act, 1841 
(4 & 5 Vict c 38), b 2 A O \ Shadwell, [1910] 1 Ph 92, title 1 i»U 
c\riON, Vol XII , p 119, Litcraiy and b(ieiitih(' Institutions Ad, 1854 
(17 & IBVict c 112), b 4, title Liii R 4 Ky AM> SciLMiiJC Jnsiituiions, 
Vol XIX , p 201, and sec title Cuakiues, Vol IV, p 180, note (m) 
buch lights have statutory validity 

(d) E g 9 SL grant of a rentcharge with a right of entry for satisfying the 
rent m arre^ir (Heal Property Comroissioners’ 3rd Report, p 27, Pon- 
vcyancing Act, 1911 (1 & 2 Geo 5, c 37), 8 6 , see p 299, ante , title fU n i 
charges and Annuities), or a condition m a Ciown giant det^ mnnifig 
a determinable fee (A 0 v Cunumns (1895), [1906] 1 I R 400) 

(«) jRe TyrreWs Estate, [1007] 1 I R 292, C A , per Waikfr, L P , at 
p 298 , see note (u), p 323, ante, and see title Lanuloptj and Tenant, 
VoL XVIII , pp 630 ei 
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which themselves are unaffected by or not obnoxious to the rale, 
are exempt from the rule 

Stjb-SfcT 8 — Interests the Nature oj winch w a Guarantee against 

Perpetuity 

686 A limitation, which would be void as an executory devise, may 
be valid as a legal contingent remainder limited after life interests 
which must expire within the perpetuity period , a limitation may 
therefore be pieserved from remoteness by the rules of the common 
law that a future limitation shall if possible be construed as a con- 
tingent remainder lathei than as an executoiy devise, and that a 
contingent remainder must be ready to come into possession eo 
iuHtanti that the particulai estate detei mines (f) 

687 Where the property limited is a teim for an existing life or 
for existing lives or for not more than twenty-one years, oi other 
interest of finite duration which must necessarily end within the 
perpetuity period, no limitation of that pioperty can be void(/ 7 ) 
in creating limitations out of an estate in fee simple, therefore, a 
term of years to cease within the proper limit inav he created, and 
interests in that term may be limited, which could not be limited 
in the fee simple itself (h) 

Sect 4 — Application of the Rule in GeneraL 
Suu SrcT 1 — Date /torn lahtch the Pnr>d ts Reckoned 

688 The date fiom which the peipetuitj peiiod is reckoned is 
the date from which the limitation o])erateB as made by a person 
having a power of disposition equivalent to that of owneiship (i) 

Thus, for a limitation in a will, the period luns from the testator s 


(/) Jacld Wcstbyv (1829), 2 Hud &B 320, Coley SeueU 

(1848), 2 H L Cas 186 Rymen y 8ymes, [1896] 1 Cl) 272, 276 As to 
legal contingent remamderB, see p 313, ante 

(g) Low V Bunon (1734), 3 P Wnis 262 (lease for three lives ** Here 
<;an be no danger of a perpetuity, for all those estates will determine on the 
expiration of the thiee lives,” ibid , per Lord Txlbot, LC , at p 264), 
Wastneya v Chappell (1714), 3 Bro rarl Cas 50 (lease for three lives) , 
Cadell V Palmer (1833), 1 01 & Fm 372, PI L Ae to Lovey Windham 
n670), 1 Lev 290, see Lewis, Law of Perpetuity, pp 676, 676 In King 
V Cotton (1732), 2 P Wms 674, no opinion was given by the couit In 
Moyg V Moag (1815), 1 Mor 654, the rule of cy-prka was applied to 
liiiiitations OI renewable leaseholds held foi lives (Lewis, Law of Per 
petiiity, p 673), see also Saltern y Saltern (1742), 2 Atk 376 (hmitation 
of lease for hves on failure of issue) , Butler, note to Feame Contmgent 
Ketpamders, p 600 

(A) Lewis, Law of Perpetuity, p 678, Cadell v Palmer, aupra, see 
Real Property Comirussioners’ 3rd Report, p 38, suggestmg a legislative 
amendment 

(f) Boua y Jackson (1885), 29 Ch D 521, not followmg Be PoweWa 
Ttmte (1869), 39 L J (ch ) 188 , compare Be Flower, EdmorM y Edmonda 
(1885), 55 L J (GU ) 200, Stuart y Babmgton (1891), 27 L B Ir 551 
In Cooke V Cooke (1887)^ 38 Ch D 202, an ante-nuptiaJ settlement by an 
infant contained a covenant for the settlement of her real estate It wa<) 
held that the period should be c^cnlated from the date of this instrument 
and not from the date of the actual oonveyanoe to the uses of the settle- 
ment executed by her on nxlamiiig twenty one 



Part 11 — ^Thb Rirtit! AOAmsT PjsRpRttTtTUCS. 


death, and in a deed or non-testamentary instrument from the 
date of the instrument (k), provided that in each case the testator ApidiegioB 
or the grantor or settloi has a full power of dispobition by that Of tiiel^ 
kind of instrument, whether as owner or under a geneial powei of hi0ea«iiju 
appointment (i) 

For a limitation in exercise of a sjiecial power of appointnient the Rxcmseot 
period runs from the cieation of the powei, that is to say, fioni the 
death of the testator whose will, or the date of the non -testamentary 
instrument which, created that powei — these dates being the times 
from which the appointment operates when regarded as a dispohition 
bj way of delegation from the creator of the power (»i) 

SluSe(T 2 — Cii cumstant es ialm vito Account 

689 The iime for iiscei taming the facts in applying tho nile Time for 
agauiot perpetuities is the date of the death of tho testatoi in tlio 
case of a limitation by will, and the date of the instrument in tho 
case of limitation m a non-tobtamentary inBtiuuient(;/) This ib so 
e^en where the will or instrument creating the limitation is nu 
appointment under a power, thus, in the case of an appointment 
under a power, the time for ascei taming the facts is tho time of the 
execution, not of the creation of the power (o) Aftei that date, 

(k) Long v Blot kali (1797), 7 Term Rep 100, Tliellun^on v Woorljord 

(1805), 11 Ves 112, 138, II L , Cadellv Palmer I & Vm 372, 

II L Lewis, Law of Perpetuity, p 171 , Giay, Rule against Perpetuities, 

2nd ed , b 231 

(l) A general power of appomtment ib where tho doneo can appoint to 
anyone — a special power, where the objects are contined to a partiotilui 
i lass , see title Powers The distinction depends upon whet her the objoci s 
aro general or special , it does not depend iiy)on whether the donee cm o\ei 
cibG the power by deed or will, or by wiD only or by deed only (Stuait v 
Jiabington (1891), 27 L R Ir 551, per Ciiatiluton, V 0 , at p 550) , sc'o 
title Powers 

(m) Be Thompson, Thompson v Thompson, flOOO] 2 Ch 199, per 

Joyce, J , at p 202 “ Where a will is made in exeicise of a specinl powf i 

of appointment, the question whether an estate or iu>in aiijiouited by it 
be too remote depends upon its distance fiom the < ation, not fioin the 
exercise of the power” (Tudor, L C Real Prop, 4th ed , p 59rx. 

Lewis, Law of Perpetuity, Supplement, p 27) As to speeuil powers, see 
p 356, pogt . and see, generally, title Powi us 

(n) Vanderplank v Kvng (1843), 3 Hare, 1, per Wigram, V 0 , at p 17 
(“To determine the validity of a given set of iiniitations, tl»e will must bo 
apphed to the facts of that particular case as they stood at the death of tfie 
testator, and not as they stood at the date of the will ”) , Faulkner v Daint I 
(1843), 3 Hare, 199, 216, Ferrand v y^ilwn (1845), 4 Tlare, 344, 377 , 

Dungannon (Lord) v Smith (1846), 12 Cl & Fm 546, II L , Wilhams v 
Teak (1847), 6 Hare, 239, per Wigram, V -C , at p 251 (iii foiisidciing 
the validity of limitations in a will, with reference to the state of tho U a 
tor’s family, “ the state of the family must be looked to as it existed al the 
time of the death of the testator, and not as it existed at the date of the 
will”) , Be Mervtn, Mervin v Crossman, [1891] J Ch 197, 201 , Lewis, L iw 
of Perpetuity, Supplement, pp 27, 64 

(o) Appointees under a special power must be persons competent to have 
taken directly under the need or wdl creating the power Rut “if the 
appointment is made by will, it does not, owing to the ambubiloiy riiluro 
of the instmmcnt, take effect until the testator’s death, and it follows that 
Hie persons intended to take under the appointment are not afKcrt'unetl 
UQttltbat time ” (Jarman on Wills, 6tli ed , p 318) If a separate sum ?s 
appointed to each member of the class independently of the others, 
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roydid must, as a general rule(p), be had, not to th6 events which 
have actually ha]>i)ened, but to the eveuts \\hich might have hap- 
pened If th( liiiiitationa are such that in a possible event the rules 
as to lemoUness Tvould have been infringed, then the limitations 
fail, although in the events which actually happened the legal peiiod 
was not exceeded (</) 

690 In consithaing the validity of any limitation the court can 
look at evidence of facts existing when the instrument came into 


appoint ment may be good as to some and bad as to others (Jarman on 
Wills, 6th ed , p U9) See Peardy Kekewich (1852), 15Beav 16b (a case 
ot a devise to A lor life, remainder to A *8 children as he should appoint 
A by his will directed the lents to be accumulated until his son B or othei 
sons should attain tw^enty three Direction held not remote as to B , who 
was unboin at date of will but three years ot age at date of death of tlie 
onginal tcbtatoi) , Morgan v Gtoyiow (181*3), L 11 16 Eq 1 (wheie the 
fact ot the maruage of a daughter attetted an appomtmeut) , Wilkinson 
V Duncan (1861), 30 Beav 111 (appointment by will under a special 
power to a class of daughters as and when they should attain twenty 
loin years ot age, held valid as to those who attained those years at the 
appointoi’s death, and void as to the others) , compare Von Bioddorff v 
Malcolm (1885), 30 f'h D 172, Re Halhnan' 8 Trusts, {IdOVi 1 I R 452 
(ap])ointrnent by will, under special powci confened by settlement, to a 
daughter on attaining twenty five, appointee w^as hiteen at date* ot 
testator’s death , a])[)oiFitnunt held not void tor romotoness) , Re Thomp- 
son, Thompson v Ihomp^on, 1 1906J 2 (^h 190 (appointment by will, undei 
a speciil powci, to (' T loi life and aitei her death foi all her children who 
had atlanied oi should attam twenty five if born m testatiix’s lifetime, or 
twenty one if born altei her dee ease Hold valid, because at the dale of 
testatiix’s decease, it was certain that the persons to take could be ascer 
tamed, their inteiests veste'd, and the amount of their shares fixed within 
the perpetuity period) , see also White v Stamps Commissioner (1908), 8 
Ni w South Wales State Rcpoita, 287 As to Re Wri^iht, Whitwotth v 

11 light, [lOOCJ 2 Cli 288, the case is said to depend on cncuinstances not 
icpoilod, see 23 Law Quaiteily Review, p 9, and Jarman on W’llls, 
6th cd , p 318, n 

(p) As reg uds taking subsequent events into considoi ation in case of a 
liiiutatioii with double aspect, see p 348, post 

(g) Re Utlmer^s Tiush, Mooie v Wingfield, [1903] 1 Ch 874, per Buck 
LK i J.atp 879, appiovod S C , [1903] 2 Ch 411,422,0 A (where it was 
held that m the case of a child en ventre sa mire, as soon as the child is born, 
his life is retiospcctively treated as a life in being , “ the moment the child 
has been born you must treat that event for all pui poses wnth 

lefereiice to the lule against perpetuities as having become a fact prior to 
llio death of the testatrix” (ibid , at p 420) ) , Jee v Avdley (1787) 1 
i’ox, Eq (\is 324, 326 (to daughters of A hvmg at a remote period), 
Pi odor v Bath and Wells {Bt\hop) (1794), 2 Hy B1 358 (gilt over on 
A having no son bred a clergyman, when A had no son at all) 
IJod'ion \ Ball (1845), 14 Sim 558 (gift over of child’s share on faihne of 
Silling life ot clidd’s husband or wife Held void, because child’s 
husbaml oi wife might not be born at testator’s death and might survive 
child lor more than twenty one years) , Dungannon (Lord) v Smith (1846), 

12 Cl <Sc Fill 546, II L, per Cklsswell, J , at p 663 (” Unless it fan 
executory devise] is created in such terms that it cannot vest after ‘the 
P< rpetuity period,’ it is not valid, and subsequent events cannot make 
It Po”i, Uanhng v Roti (1857). 7 E & B 650, 657, 658 (where the 
li nitation in fact w as capable of taking effect within the perpetuity period , 
but It was held that that event could not affect the question whether the 
limitation was in its creation too remote) Be Lowman, Deveimhy Pester, 

J 1895] 2 Ch 348, 365, 367, CL'^A , Re Beales* Settlement, Barrett v Beales, 
;i9 5! I rii 250 (appointment to a class of children who m fact were all 
born in tlic li'e uf^the appoiuTor) 
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operation (?), but not at evidence of what actually took place after Ssct 4 
that time, or at evidence of opinion or probability of even the AppUcatton 
highest degree (a) Accordingly, no e\idence can bo gi\on that a oftheBttle 
woman is past child-beaiing , noi does the coiut diaw such an in General 
inference, however advanced her age (/;) 

bUB-SlCT a — Duraiuyn of I ifums uruJ Po'^tpom mcut 
of tnpy/mfut 

691 The rule against peipetuitios does not affect reinoteiiess in Onratum of 
the cesser of limitalions ) , it is the vesting of the iiiteiost Lhal is lomtations 
considered, not its duiatioii Accoidingly, an inteiest may bo 

(r) BeWood^TiilleUv [1894] 3 Oh 381, 387, C A , per Davey, 

L J , at p 387 (trust to woik out gravel pits and then soli , “ It might 
have been m the highest degree probable at the time of testators death 
that the giavel pita would be worked out within the legal period , but as 
I underhtand the law, the court cannot look at evidence ot that kind *’) , 

Jie Tliompeon^ Thompson \ Thompson^ [1S)06J 2 Ch 199 , Vanderplank v 
King (1843), 3 Hare, 1, per Wigkam, V C , at p 13 (devise to a class of 
the thildieu of the unborn children of testatoi’s daughter K , “ It is clear 
that foi the puiposo of dcteimining whether the whole of that class can 
t.ike, 1 must look at the events os they existed at the death of the testatoi 

1 ( aiinot wait foi subsequent events, so as to see whether a difliouHy will be 
( reatecl by the bnth ot other ohildicn of J ”) , Southern v Wollaston 
(1852), 16 Beav 276 (gift to A for life, rernaiuder to A *a childien who 
shall attain twenty five as tenants m common Void for remoteness if 
A survives the testator, but good it A piedeccascs testatoi, beciiiso it 
must in that case \e8t it at all within lives in being) , Re Dawson, Johnston 
V //i/i (1888), 39 Cb D 155, per (hiiTiY, J . at p 159 (“The com t does 
not merely allow evidence that a person mentioned m the will pre- 
deceased testator, but will allow evidence to show that the death of the 
person occuired at such a time before testator’s deatli as rendered the gift 

, Rc Riiuell, Dorr ell V Doirell [1895] 2 Th 698, C A (roKiduary gift 
in tiust, after death of M and her husband, foi all the diiightors ot Al who 
should attain twenty one or marry under that agi , wilh pioviso foi settle 
mont of then shaies on thtii children Pioviso held separable void m 
case of daughters bom after testator’s death, and good in case ot a 
daughter born betore tostatoi’s death) h\iderico .'dl be allowed of the 
fact that a person was en ventie sa m^rc at the dcjuli of the testator 
{Thellubson v Woodford (1805), 11 Vos 112,11 L , Lladbum v SfahUs 
(1814), 2 Ves & B 367 , Sions v Benbow (1853), 3 Do (r M & 390 (a 

gilt ot a sum of money “ to each child that may be bom to oithei of the 
childieii of either of ray brotheis lawfully begotten”)), ortho fact that 
the whole of a class of issue were then ascertained {Southern v WoltasloUf 
supra , Re Thompson, Thompson v Thompson, supm ) , or that a line of 
issue nad then failed (Faulkner v Daniel (1843) 3 Hare, 199) 

(a) Jee v Audleij (1787), 1 Cox, Eq Cas 324 (where Kenyon, M R, 
refused to assume that it was impossible for persons ot seventy years of 
ago to have children) , Re Wood, Tullett v Gotvillc, [1894] 3 Ch 381, 387, 

C A (see note (r), «ttpra) , Be Bewick, ByU v 22?//o, [1911] I Ch 116 

(b) Jee V Audley, supra. Re Sayer's Trusts (1868), L R 6 Eq 319 
(woman sixty-two at testator’s death) , Re Dawson, Johnston v Uill, supra 
(woman over sixty at testator’s death), where Cooper v Laioche (1881), 

17 Ch D 368, to the con ti ary effect, was explained 

(o) “The lemoteness against which the rule for the prevention of per- 
petuities IS directed, is remoteness m the commencement, or fiist takiiif^ 
effect, of limitations, and not m the cesser or determination of thorn ’ 
fLewit,Lawof Perpe+ui^y, p 17f zdrypf^d m Wo mu rights 

2 Ch 255, 261) , Chantnbk Donations and Bequests (Commisnoners) v De 
aifford (Bmonets) (1841), 1 Dr & War 245 fa devise of a “ qaalifiod fee 
wail gift U\tr, gift ia<i to tie void tor remote IIC'I) , fie hamieu, 
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given to an unhorn person foi life(d), or until mariicige(e), or until 
any other tvent(y), pro\'i(ied it must vest, if at all, within the 
proper peiioil, or, so far as the lule against perpetuities alone is 
concerned, to a succession of unborn persons whose interests are 
vested ■within the proper period (y) , or to a number of unborn 
persons foi life as tenants in common (h) In each of these cases^ 

Kandell v Dixon (1888) 83 Th D 213 (charitable trust to pay income fq|^ 
particular puipooc, without lituit as to timo Held that when purpose 
an end, the trust c( ascd and piopeity fell into residue) , Be Blunfs Trusts, 
Wtgnn v Climh, [1^04] 2 Cli 767 (hcquest of a charitable trust annuity 
to be void lu ccrt.uii events without limit of time, on happening of 
ev( nt trust annuity held to be at an end and to fall into residue) , Bousli/n 
V Brownlee (1884), 3 New Zealand Law Reports, 67, 63, C A (easement^ 
where the cissfr was introduced by a proviso, subsequent to the grant) 

(d) I X a in pies of, or icfeiencea to, gifts of life interests to unborn persons 
are to be lound in many cases, e q , Cotton v Jleath (1638), 1 Roll Abr 612 , 
Marfhotovqh {Pule) v Qodolphm {Earl) (1759), 1 Eden, 404, per 
Lord K<<pfr, atp 416, Tlny\ Coventry {I^Jarl) {11 Z Term 
Rep 81, 86 lioutUilqe v Uorril (1794), 2 Ves 357, 166, Wtlliams v 
Tco/e n847). 6 llau, 239, 250 Caiilin v B/oira (1853), 11 Hare, 372 . 
Gooch v Goodi (1853), 3 De G M & G 366, Sixiart v CocUrell (1870), 6 
Oil App 713, Hampton v Holman {ISll), 6 Ch D 183, Be Ashforth, 
Bible t/ V AshfoitK [1^105] 1 Ch 635, 540 A life estate may therefore be 
given to tlu husband or wife of a living unmarried person, though such 
husband 01 wife is possibW unborn at the date of the gilt, compare 
Congreve v IlainHon (1847), cited m Buchanan v Harrison (1861), 1 
John & H 662, Be Mei ricks' Trusts (1866), L R 1 Eq 651 (life estate 
given, after testatoi’s son’s death, to any wife he might marry and leave 
liim surviving), Be Harinjy Peek v Saioiy (1888), 39 Ch D 289, C A 
(life ost ite to two daughteis’ possibly unborn husbands good, but gifts ov er, 
on failure of cluss to be aseertaincd at the death ol tlie suivivor of the 
daughtei‘8 and their husbands, bad for remoteness) 

(r) Be Gage, Hill v Gage, [1898] 1 Ch 498 (appointment m exercise of 
8]>i(ial power, contained in appointee’s marriage settlement, to daughters 
until rnaiuage, with gifts over to a class to be then ascertained, the 
appointment to dauglileis held good because it commenced within the 
pifipei period, although it might extend beyond it, gift over held void 
toi remoteness being lu favour of n class who might not be ascertained 
until alter the proper period). Be Crichton's Settlement, Sweetmamv Batty 
(1912), 106 L T 688 (appointment under special power to a daughter 
while unmarried) 

(/) Wainwnght v Millsr, [1897] 2 Ch 256 , and see Boughton v James 
(1844) 1 Coll 26,46, QoodtnqY Bead (1853), 4 De G M & G 510, C A 
“ An estate that is to arise witnin the prescribed period, may be so limited 
as to determine on the happening of any event, however remote, as, for 
example, the indeAnite failure of issue of a person, which is too 
remote a contingency for the commencement of limitations But an 
estate can only be made to determine upon an event thus remote when 
by its oiiginal form and hmitation, it will regularly cease by the happemng 
of the contingency, as the term of the duration of the estate . for 
a pq^er reserved to a person to determine the hmitation on such remote 
event would be void” (Lewis, Law of Perpetuity, p 173, quoted in 
Wamwnght v Miller, supra, per Byrne, J , at p 261) 

{g) Cadelly Palmer {1833) y 1 Cl & Fin 372, H L , Garland v Brawn 
(1864), 10 L T 292, Be Hargreaves, Mvdgley v Tailey (1890), 43 Ch D 
401, 0 A , •per Cotton, L J , at p 406 (devises in trust of a senes of hfe 
estates to sisters and sisters* children held good , but power of appoint 
ment given to the last survivor of the sisters and their children held void 
for remoteness) As to the possible invalidity of snob a limitation under 
another rule, see p 366, post 

(fe) Wdltams v Teale (1847), 6 Hare, 239, 260 , Ooochv Gooch (1853), 3 
De G M & G 366 (in thf8‘'case a gi^t to children for their lives was 
assumed to include unborn children) 
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the limitation is valid without lefereuce to the validity of the sub- »»»• * 
bequent limitation (i) Bat no limitation can be made directly to 
the survivor of a number of unborn persons (/.) of 

InGeamii 

(i) HampUm v Holman (1877), 5 Ch D 183, where Jessjdl, M R , said, 

at p 188, ‘ You mq^ht alii^aya give a hfe interest to an unborn person being 
a child of a person in being, and it did not matter what the gift over was 
iter the death of such unborn child , it did not affect his inteiest ” , see 
h Boberts, Beptnqfon v Boberis Gawen (1881), 19 Ch D 520. C A 
Leach’s, MR, decision in Haych v Iltufcs US28), 4 Russ *111, fco (he 
effect that an estate for hfe to an unboin child is bad, unless followed by 
a vested interest, is regaided as a “ sbp ** of that learned judge, and is not 
law , Boaqhton v Jamett (1844) 1 Coll 26, 37, Williams v Teale (1847), 

6 Hare, 230, 250 The stateineuts in Hay v Coventry {Earl) (1789), 3 
Term Rep 83, Hiiy Evans v (1870) 3 Ch D 211, 213, and Treqon 

mil V Sydenham (1815), 3 Dow, 104, II L, p<;rLoid Redesdalb, at 
p 207, are ambiguous in this respect Such an estate lor life ma>, 
however, be affected by the cy prhs doctiine , see p 367, poni 

(h) Courtier v Oram (1856), 21 Beav 91 , Garland v Brown (1864), 

10 L T 292, see Gray, Rule against Peipetuita^, 2nd ed , s 277 , Re 
Tlatqreaves, Midgley v Talley (1890), 43 (Oi D 401, C A (Imiitafion to a 
named peison and her children) , Re Abhfoithy Sibley v Ahlijorth, [1005J I 
(^h 535 (ail estate tail hmited to the buimvoi of nnboin persons hold void 
for lenioteness, whether legaidtd as an equitable limitation or as a legal 
contingent remainder) , Whitby v Von Lnedccke |1906J 1 Ch 783(appoint- 
inent, in t Kcrcise of a special powei (oiilenod by appointor’s marriage 
siUlcment, to thildien foi life, with ultimate gift to survivor Held void 
for lemoteness, bciause the suivivor might be a person not ascertainable 
NMthin twenty one yoais from the death of the appointoi), Be Cnohton's 
Stillcmcni Sxieetmmi \ Batty (1012), 100 L T 558 (ajmointment to sur- 
viving daughter in case one dies in the lift time of the other without 
leaving i'»suo) Avan v Lloyd (1808), L R 6 Fq 383, suggesting the 
validity of such a gift on the ground of the power ol alumation of 
each person over the contingent nght,is overruled on this point by 
TTargreaves, Midqley v 'Tailey^ supra In Ashley v AMey (1833), 6 
^im 358 bnADWLiT, V C, const lued a will as giving a life estate to 
A , remamdei to A *s childien (uiihorn) foi life as tenants m common, with 
Cl OSS remamdei a for hfe to the ehildieii of A , which were assumed valid 
without discussion This dctisioii was cntuised m Stuart v Vocherell 
(1869), L R 7 Eq 363, by Maiins, V -C , at p DO, and by Maisden, 

Rule against Perjictuities, p 177 On the other hand, Giay (Rule 
against Perpetuities, 2nd ed s 207) defends th) decision on the 
ground that the oioss remainders all v^'osted on the death of A As 
to whether Oooke v Bowler (1836), 2 Keen, 54, can be considered an 
authority for their invalidity, see Marsden, Rule against Perpetuities, 
p 179, Gray, Rule against Perpetuities, 2i)d»ed , ss 207a, 251 et eeq , 
and see Whitby v Von Luedecke, supra As to a limitation to a number 
of urborn persons ioi their lives “with benefit of suivivorship,” the law 
lb perhaps not settled, and the effect of tlie limitation appears to be a 
question of construction In Gooch v Gooch (1853), 3 De (j M & G 366, 

383, there is a dictum of Lord CRA^woRl^I, L C , that such a limitation is 
valid, on the ground that the unboin peisons, together with the peisons 
who had the Fee, could convey the fee , but it is explained in Be Ashforth, 

Sihley V Ashforth, svfra, by Farwell, J , at p 541, that the Lord Chan 
cellor was really thin^ng of a joint tenancy, and not of a gift to a number 
with a oontiugeut limitation to the survivoi of them , and that the leasonn 
given are not easy to reconcile with Be Hargreaves^ M%dqley v Talley, supra, 
mdi London and South Western Bwd Go v Oomm (1882), 20 Ch D 562, 

C A In Whitby v Von Luedecke, supra, Buckley, J , at p 788, said 
* There is a difference between tnese two things — a vested estate 
for hfe’* [ie,m each unborn person] “which may fail to fall into 
possession and the gift of a contingent estate for life What I have 
here is a gift under which, as I undei stand the language, only the survivor 
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BEcr 4 692 Siinihulj', the rule against perpetuities does not presisribe 

Application any limit witlim which estates and interests must come into 
of the Rule possession, the rule does not concern itself with provisions post- 
in General poning the ( iijoynient of estates and interests, if those estates and 
i'ostponemeut interests must bo vested within the proper limits (/) 
of possession A limitation subsequent to an estate for life to an unborn person 
IS not invalid under the lule against perpetuities so long as th^ 
vesting IB not unduly postponed (?/0 » thus, the contingency (M 
winch vesting is to take place must not depend on the death of the 
uuho]?! tenant for life (n) 

Effect on 693 A duection that an unborn devisee or alienee shall not be 
vesting entitled to possc'ssion of his estate until either attaining a ceitain 
greater than tuenty-one or other lemote event, or the condition 
nialvingagifttoan individual oi class dependent upon the attaiinng 
of such an age oi upon the happening of such an event, may lie 
(uther a condition pieeedent to the vesting of the estate, and in 
that case may render the limitation void under the lule (o), 

will bo eiititJod to some estate**, and accordingly the limitation m 
tlio hitler tawe was held void 


{1) 1 ewis, Law of Pupetuity, e xxii , Montgomerie v Woodlcg (1800), 
5 Ves 522 (devises of leal estate, with a direction postponing deviseis’ 
poHsissiou TiTitil twenty hve), Dennin v Fiend (I86'l), 14 1 Ch R 271 
(devibo giving vfstod estate at t(stators death, with attempted post[»one 
rnoiit ot posPissiou until twenty thiee) , and see Tudor, L C Real Pioi) , 
4lh ed , p 612 

(m) hransw R o/Acr (1870), 3 Ch D 211 ,< om pare v 3/0^^(1815). 
1 Met 654, wlieie Pieston, at x> 664, (uqutndo, said “ A gift to an unboiti 
child loi hie is good, it it stops tlnio , but if a n maindei is added to bi>» 
chddien or issue as jiurchaseis, it is not good, unless there be a hmita 


tion of time within whuh it is to take effect** this statement of the Jaw 
was adopted by Wood, V C , in (\itUm v Frown (1853), 11 Hare, 372, 
375, but it 18 (OJied only so fai as the rule against perpetuities alone h 
loiueined, si e noto(/.) p 365 pokt , Re Soiiou, Notion v Noiton, [1011) 
2 ( li 27 A'' to whether the sub'^equent liiintation can bo void under 

mother mb "^ee Ifonywood v lloni/wood (1905), 92 L T 814, H L, per 
JjOkI l>AVh\, at p 815 , and see p 365, post 

(»0 See note (^), p 305, anti, Re Merrnks^ TniUs (1866), L R 1 Iq 
551, TiVS (bequest ot a luiul after the death of testdtor*8 daughter, and anv 
husband she might have Buiviving hei, to four persons by name wlio 
sliouhl then be In mg, or to the lawful issue of such of them as should be 
then dead held that it was not necessaiy for the ‘ issue,*’ constiiied as 
(hildicn,** to survive the po^8lblo husband of testator’s daughter, but 
that it was the possession only, and not the vesting of the reniamdei to 
the issue, which was postponed to the death of the possible husband) , see 
also Re Norton, Norton v Norton, Kvpra 

(o) Bonqhtonv Houghton, Bouahionv Jamee (1848), 1 II L Cas 406, 
433 (limitation of real and personal estates upon trust to accumulate 
income, with a direction to divide the whole propeity with accumulations 
amohg a class consisting of all sons of testatoi’s nephews living, until a 
son ftist attained twenty five, held that the gilt was in the direction ami 
MoluV® BaUie-Wrightson y Thom^i'- 

u ^ 11 L ^ ^ (diiection in a codicil that no devisee under 

the will should have a vested interest or be entitled to possession 
until he a tamed twenty four, held that the effect ot the codicR was to 
make the limitations in the will executoiy devises, and, as such, void for 
extlananoD of this case in White v Swmmers 
[1908] 2 Ch 266, per PvRKbR, J , at p 267) For the rules as to vesting, 
see, genei-ally, fitle Real Property and Chattels Real, compare note (o), 
p 339, poH, and Fdmunds ^ Waugh (1868), 4 Drew 276 (where a clause 
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or it may he raeielv a diiection or condition posipoinng the 
enjoyment, the right to the estate being vested at biith oi at AppUoa^Mm 
bome other time independent of the age or event concerned, oftheEtdl^ 
in which case the liiiutation is not lendered invalid (ji) A OiG®®®™. 
gift over on the devisee not attaining the roquiiod age is then con- 
strued as a limitation divesting the pievious vested gift, and only 
the gift over is void ((]) A provision, however, that the interest of 
an alienee is not to be “\ested’* until, or is to be “vested’* at, 
such an age, is geneially too strong to allow a consti action reiidei- 
ing the gift valid (fl), unless “vested** can be consti ued to mean 
“ indefeasibly vested*’ {h) If inleiest is gi\en for maintenance in 


directing investment “ within three months after my decease ** was tieated 
M merely paienthetical and indicating an mtcnlion as to the penud ot 
Hi vestment, and not as imposing a condition precedent) 

(p) If there is a clear immediate gift, nesting is not postponed by subsc- 
quent equivocal words purpoitingtodeierpo‘^sebsion,or to suspend the benc- 
bcial use (2>oc/«Jon V Z/ciy (17‘)1), 3 Bio C C 405, Mont qomerie\ Wootitvif 
(1800), 5 Ves 522 (see note (Z). p 338, ante), Jhiufhy v Broadhmd (1801), 
8 Ves 415), or to defer payment (Blease v Biuqh (1840), 2 Beav 221 
i^aumares v Baumnrez (1805), 34 Beav 432 , see Lewis, Law of Perpetint\. 
p 511, and Supplement, p 170) 'J'he terms of a gift o\er may show thal 
the pievious gift confers a vested interest before the spocilled age {Bland v 
\\ tlliama (1834), 3 My & K 411 (gift over if previous donee should die 
under the specified age and without issue), and see note (q), tnfra) The 
Uct that the fund given is to be separated at once or at the death of a 
tenant for life may be sufficient to cause the inteiests in the fund to vest 
at that peiiod (Gi^cf V Gieet (1842), 5 Beav 123, llotrisony Gri7nwood 
(1849), 12 Beav 192) The diiection for post pone n Kill t in all cases wheie 
mteiests aie previously vested is not oflc^ctive alter the alienee lias 
)>ecome entitled to give a receipt, and has no etlect on devolution of the 
property on death before twenty one and compaie p 327, ante 

{q) Bland v Wtlhams (1834), 3 My & K 411 (gift over if any cbild 
should die under specified age and without issue) , J)avxv8 v Fisha (1842), 
5 Beav 501 (gift over if no child attain the specified age) , Ilanifton \ 
Grimwood (1849), 12 Beav 192 (gift over in case of dc ith undei h])(( iln d 
age without issue) , Taylor y (1852), 5 l)e G Srn 191 (gilt ovci 

of shares of those dying undei the specified age to the sin vmvois) , JJobhs v 
Faison (1854), 2 bm & G 212 (gift over to the suivnvuis ut shares of thoso 
dying under the specified age) , Be Edmondson's Estate I j It 6 Kq 

189, per Page Wood, V C , at p 398 (gift over on death of childien under 
the specified age) 

(a) Griffith v Blunt (1841), 4 Beav 248 (sharhs of sons to be vested 
at ” twenty five, and of daughters at twenty five or marriage, and, if one 
child only, to be paid at twenty five or mairiage, Comport v Austen ( 1841), 
12 Sim 218 {** to become vested interests ” at twenty five) , Re Morse's 
i^ettlement {IS55), 21 Beav 174 (“ to be a vested interest m, and to be paid, 
trinsfeired or assigned to “ sons at twenty five, and daughters at twenty- 
live or marriage, with benefit of survivoiship in case ot death at tw'cnty- 
ii\p, and as to daughters in case of being unmarried as to this case, 
which was a case of a deed, see Jarman on Wills, 6th ed , p 1355, note (e) ) 
Rowland v Tawney (1858), 26 Beav 67 (“to he considered as a vested 
interest” at the age of twenty five) , Be Wiightson, Battie-Wnghtson 
> Thomas, [1904] 2 Ch 95 C A ) 

(/>) As m Berkeley v Swinburne (1848), 16 Sim 275, 281, 282 (gift 
ov er treating children’s shares as original gifts to them, belonging to them 
from the death of the tenant for life, followed by clauses for their 
maintenance and advancement) , TayU^r v Frobisher (IS52), 5 Do G & bm 
191 (gift over if the child died without issue before the Bpecifled period In 
case Parki-i* V C, said, at p 199 “The conchision ippcais U me 
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Sect 4 the meantime, the gift may admit of being construed as vested at 
Application an earlier date, and not void {(), even >^here there is a discretion 
of the Rule conferred on tiustees to apply less than the whole income (a), but 
in General not where the alienees form a contingent class, oi where an aliquot 
share is not appropriated to each legatee, or where the surplus, 
income is to be accumulated (c) Wlieie theie is no gift except in 
a direction to pay, and the date of payment is too remote, the gift 
itself 18 too remote { f ), but, wheie there is a valid gift with an 
independent and distinct direction to pay at a remote period, the 
latter diiectioii docs not affect the vesting or the validity of the 
gift (y) It IS a iiiattoi of construction in each case 


irreBistiblo that the testatnx intended the child so dying and leaving ispuc 
to retain his blnuc as an interest transmissible to his representatives and 
considered that he would do so by torce of the original gift ’ ) , 

TruMts (1804), 10 Jur (n s ) 845 . lie Edmondson's Estate (1868), L K 
6 Eq 389 (where Page Wood, V -C , found two things in the will 
showing an intention not to postpone vesting If a child’s share was con 
stnied to bo contingent (1) an accruer clause would have become useless 
and unnecessary , and (2) tbere would have been au intestacy as regards 
the share of a child dying under twenty five leaving issue) 

ic) Jackson v Ma^joribanks (1841), 12 Sim 93. Davies v Fisher 
(1842), 5 Beav 201 (payment postponed to twenty five, with an express 
direction to apply interest for maintenance during minority) . Bell v LWe 
(1861), 2 John & II 122, Tatham y Vcniun (1861) 29 Beav 604 (gift 
to daughters lor hfe, and afterw ards to pay and divide among their issue 
(children) then living, at twenty five, the whole interest being given in the 
mcantiino for their maintenance during minority) Theio are dicta in 
Pearson v Dolman (1866), L R 3 Eq 315, per Page Wood, V C,at 
p J21, and m Thomas v Wtlherforce (1862), 31 Beav 299, per Lord 
Romilly, M R , at p 302, to the effect that where there is a “ gap oi 
“ chasm *’ between the direction as to interest duiing minoiity and as to 
principal at a subsequent age, there is a diflicuUy in bolding that 
vesting 18 not postponed to the subsequent age, see also Doe d Dolley v 
JFard (1839), 9 Ad & El 582, Willson v OoWc?/, [1870] W N 46 

(d) Foxy Pox (18761 L R 19 Eq 286 This case may, however, havt 
to be applied with caution it was doubted in Dewar v Brooke (1880), 14 
Ch D 529, and dissented from in Ee Winile, T acker y Wintle, [1896] 2Ch 
711, but not disapproved by Lindle\,M R ,and Jeune,P , in Ee Tumey 
Turney v Tamey, [1899] 2 Ch 739, C A , see also Uardcaeile v Haul 
castle (1862), 1 Hem & M 405, per Page Wood, V C , at p 410 
The construction which was applied by Jfssel, M R , in Fox v Fot 
supra, was aided by a gift over As to the effect ol a gift over in aiding llu 
constiuctiou in such a case, see dicta of Jessfl, M R , \nEePaiker, Barlet 

V /M 7 /ier (1880), lOCh D 44, 46, andNEViLLF, J , in Re Willtam8,Willuim>^ 

V lFiMiflm«,|1907J I Ch 180, 185, and Jarman on Wills 6th ed , pp 1411- 
1414 where itis suggested that Fox v Fox, supra, and Ee Winile, Tuekei v 
Wintle, supra, can be distinguished and reconciled on this ground , sec 
also Ee Levy, Coh&n v Cohen (1907), 7 New South Wales State Reports, 883 

(e) Me Thatcher's TrusU (1859), 26 Bea\ 366 , Ee Parker, Barker \ 
Barker, supra Ee Eicketts, Eicletts v Euketts (1910), 103 L T 278, Ee 
Hume, Pubhe Trustee v Mabey, [1912] 1 Ch 693 

(/) Leake v Eobinson (1817), 2 Mer 363, where Grant, M R , said, at 
p 386 ‘ “It is not the enjoyment which is postponed , for there is no 
antecedent gift of which the enjoyment could be postponed The 
direction to pay is the gift ” , Chance v Chance (1853), 16 Beav 572 . 
Merhn v Blagrave (18581 25 Beav 125 

(q) Famner v Francis (1824), 2 Bing 151 (vested estates after death of 
A for all her children, with a direction to postpone division until thev 
attain twenty four) , Kevem v Williams (1832), 6 Sun 171 (vested estates 
after death of A to the granffchildien of B living at the death of A , with a 
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Sub-Sect 4 —LtfMtatwM to Classea and to Members of Cl<iaao$^ 

694 A limitatioii to a class is governed by the same piinciples 
as other limitations with respect to the lule, but the effect of the 
rule needs a separate statement By a limitation to a class is 
meant (ft) a limitation to a numbei of de\i8ees oi alienees, uncoi- 
tain in number at the time of tlie gift, to be ascei tamed at a 
future time, all or some of whom (i) come within a certain category 
or description, defined by a general oi collective formula (ft), or 
within a number of such categories oi descriptions (i), ^vho, if they 
aie to take at all, are to take one duisible subject in ceitain pro- 
poitionate ahaieb(?;M In the case of such a limitation, all the 
interests of the members of the class must \e8t at the same time(«)> 
but the total and ultimate amount to be taken by any one donee 
(jannot be ascertained until all the persons who are to take, and the 
ultimate proportions in which they are to take, are ascer tamed (o) 

In all cases it is the period of vesting, and not merely the desci ip- 
tion of the donees or the wide or indefinite character of the class, 
that produces the invalidity, if any, of the limitation (^i) The 
ordinary rules of construction as to ascei tammcnt of a class luny 
prevent the limitation from being void {q) 


direction to postpone payriioiit until the children attain twenty five , 
Harrison v Ortmwood (1849), 12 Boav 192, Ilodnon \ MickletkwaUs 
(1854), 2 Drew 294, mo Leeminq v Sherratt (1842), 2 Hare, 14, 21) 

(ft) See, generally, as to class gifts, title AA ilt 9 In Kinqt*hurt/ v Walter^ 
[19011 A C 187, Lord Halsbitry, L C\ at p 188, pointed out the danger 
oi indulging m abstract propositions when it is a question of construing a 
particular will In that case the Court ol Appeal and House ot Lords 
came to the conclusion, looking at the situation of the family and condition 
of things which in fact existed at the tune when testator composed his will, 
that he intended to make a class proiicrly^ so called, although it wua not ho 
described in words 

(t) A gift to a class must bo a gift to them os a class of porsoiis having 
some common attribute, and not a gift to them as individuals (Ri 
GhapJm's Trust (1863), 12 W K 147, per Paoi Wood, \ C , Re 
Jackson^ Shiers v Asliwoiih (1883), 25 Ch D 162, pcrCmrxY, J ,at p 166) 
“ But it may be none the less a class because some ot the individuals of the 
class are named, eg ,to A and all other my nopliews and nieces ” {Rwyehury 
V Walter, supra, pei Lord Davey, at p 192) A gift to A and all the 
children of B is mtmd facte not a class gift, but m.iy be so if there is a 
context showing that testator intended it to he 4o {tbia , atp 193), and see 
Kclewich V Barker (1903), 88 L T 130, H L 

(ft) See the definitions in Tearks v Moseleg (1880), 5 App Cas 714, 
per Lord Selborne, L C , at p 723 , m i^c Chaplin's Timt, supra, per 
Wood, V C , summarised m Kingsbury v Walter, siipin, per Lord Davi ^ , 
at p 193, as follows — “ Fnmd facie a class gift is a gilt to a class coiiHisling 
of persons who are included and comprehended under some gem rai 
Jescnption and bear a certain relation to the testator ’* 

(l) As in the case of a class composed of children and grandchildren, or 
a composite class composed of the children of A and the children of H 

(m) Peaiks v Moseley (1880), 5 App Cas 714, 723 

(n) Kingsbury v Walter, supra, per Lord Davey, at p 194 

(o) BentincL v Portland (Duke) (1877), 7 Ch D 693, per Fry, T , at 
p 698 

(p) Leake v Bobvnson (1817), 2 Mer 363, per Grant, M K at p 388 • 

“ It 18 the penod of the vesting, and not the description of tlic N gatces, 
that produces the incapacity ” „ , , 

(g) Eg f where upon the constniotion of the particiilai will <hc class ta 
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6d5 A liiriitation to sucli iiieinljois of a class as are lumg at ti 
possibly leniofco event, \^herc the class consists partly of possibly 
unborn peisons, is void (a) 

On the other hand, a limitation to such of a class entirely com- 
posed of lu’jig peisons, who suivne a certain event, must vest 
dining the lifetime of one ot them, if the limitation is to take 
t fleet at all, and is accoidiugl> \alid (h) 

696 A limitation to a class of persons ans\\eiing a giver 
desciiption, of wluch class an\ membei may possibly have to hi 
ascej tamed or ho ascei tamable for the first time at a period 
exceeding tlie p('rpetuit> period, is wholly void, even as to those 
luemljeis oi the class who aie asceitainable within that peiiod^i), 

iscii tamed at tlio d itc of the will or at the death of the tcstatoi oi of the 
tenant foi hie (Ihnvey v Haney (1842), 5 Keav^ 134 (“ grandcluldion eU 
of A not fiom time to lime m lecupt ot rent^ ' construed with the aid ol i 
codicil to m< an tliose living at the death ot the tenant tor hfo) Leath v 
Ijiaeh (184'1). 2 Y &; C Ch 41)5 (h and the other children ol 

J constiuecl to mean the children livnng at the date of the will) 
He Payne (1858), 25 Beav 656 (to cluldrcn ot \ and then issue) , Wethenli 

V We1}ie)ell (1863), 1 De G J & Sin 1 14 (to the grandchildieii and great 
gi ancle hildren ot A , held vested at the death of the testatoi) , He Powdl 
ProHland v Holliday, |1^^8J 1 (1i 227 (childicn ol A loi life, and them io 
then childna, conlined to childicn of A bora at testatoi ’s cleath) ) , and 
see title Wins 

(a) J(e V Audley (1787), 1 Cox, Fq Cas 324 (to the daughters of A and 
II Ins wite living at the tailiire ot C ’s issue) , Palmer v Ilolfotd (1828), 4 
Kuss 401 (beqiieht upon tiust to accuinulato and transfer the luiid and 
accumulations to the childicn of a living pcT&oii who should be living at tin' 
< vpiiation of twenty eight years horn testatoi 's death other than an eldest 
oi only Son) Jhdd v Wake (1837), 8 biin 615 (where SnADwnr, V C 
said, at p 616 ‘The testator appeals cleaily to have intended that onh 
t hose c hildieti of his d«iughter should take who should be alive when tin 
c Ide'^t child toi the tniio bcung should attain the age of twenty foui, and 
theietoie the bequest is void tor remoteness ”) , Speakman v Soeakmiui 
(1850), 8 Hare, 180 (class to be ascertained fifty veai-s alter the testatoi V 
dcuitb, consist mg of clnldmi of the tcstitoi, then children, and remoUi 
issue) Jjitt v Randall, Lett v Dotmet (1877), 3 Sin A. G 83 (to tin 
c hildieii ot A , a spmstei, living at the death ot the suiv^ivoi of A and lu i 
futuic liushand) , ^Stuaitv Codefell (1870), 5 Ch App 713 (to the childicn 
ol I , then a bacdielor, living it the death of Ins eldest son, and tin 
eliildren per stirpes ol such of the children ot K as are then dead) , Lt 
Harvey, Peek v Savory (1888), 39 Oh D, 289, C A (a gilt over on lailuic 
of a class to he ascei tamed at the death of the survivor ol testatrix’s 
daughters and their husbands, picsent oi future) , He Be^ice, Smith v 
Bence, [1891] 3 Oh 242, 0 A (gitt to a class which im hided such of the 
eliiklreu of any child of testatoi ’s daughter M who might die under 
twenty one, as should attain twenty one oi, being a daughter, be rnarned), 
and ^ce Gooding v Read (1853), 4 De G M A G 510, 0 A , Goodier v 
t/o/nijson (1881), 18 Ch D 441 V A 

(/>) Laihlaii v Reynolds (1852), 9 Haro, 796 (gift to such of a number of 
pei'sons in esse at the time of testator^s death as should be living thirty 
3 ears after liis death) , Re Watlius, James v Coiderj (1889), 37 W R 609 
C A (gift to testatoi’s grandchildren, living at Ins ciecease, at twenty-one, 
with Biibstitutiouary gitt .over of the shares of graudehilclrcn dvmg uncle r 
twenty-one) 

(c) Jee V Audley, supra (to the daughters of A and B his wife bving 
at the failure of 0 ’s issue , referred to afterwards by Page Wood, 

V (\ as a strong that class,” because “ all the children 

la esse might have taken and it was only the pos^'lnhij that tlieie 
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since the quantum of interest of each member is not so ascertain* 
able (d) 

Wlieie the class is defined as a paik of a supei -class (as in the 
case \\ here the class is those of the childien of a named person 
who attain a certain age, oi siuvive a ceitam event, oi satisty any 
olhei condition or description), it is of no a\ail that the supei -class 
he whole ruimbei of children) is wliolh asci rtainable within the 
perpetuity period, and the minmiura inteiest of a member of the 
I lass ascei tamed in consequence (c) 

\ limitation, theretoie, to a class consisting of or including tlio 
imboin children of a Iniug person who attain an age gieaioi than 
twentj-one is wholly void loi remoteness, as to eveiv uiemboi 
of the class ( f), eveept in cases wdiore the limitation is, and 


must have been incapable children which extludcd those who wcio 
(apable”), Leale \ Rohinfto)i (1817), 2 Mer Jb'K Vaiihn v Brown 
il85{), 11 llaie, 372 (the fourtli rule, where Pa(.i Wood, V 0, at 
p 377 Rlaied the reason ot the iiilo as follows -‘You cannot give 
(lie whole piopcrty to those who aio m tact nsccitained witliiu the 
f)fnod and might lia\e tiken if (he gilt had been (o them nominnUm, 
because tliev wcie intended to take in shcies to he rcgulattd in atnouni, 
njgrnentcd oi diminished accoiding to the nuinlur ot (he othei membeis 
ol the < lasb, and not to take cxclusivdy ot (hose othei members ”) , Krnd 
\ iiooditiq (ISob). 21 Ileav 478 (1o the (bildren oi A living when (lie 
\o*irigt'st a(tams twenty hve ami the ip*siie ot children of A (hen dead) , 
l/atKod V Watson [1902] A H (an executoiy limitation m default of 
fhildien of S, whether hoin boloie or aftci (he testator’s death, who 
should attain twenty h\e if sons or twenty-one or be inairicd,if daughters), 
ind see the i nscs cited in nolo (/), tnfia 

(d) See p {04, crate 

(e) .Sfmct/i (1870) 'J Ch App 342 Bale v Bale ( 1870), 3 Ch D 
843, h40 , approx ed m Peails v MoRelnf (1880), 5 App (^,is 714 , over- 
iiilirig Re Moseley' ft Trusts (1871), L 11 1 1 > (| 499, 502, when , as pointed 
out m Bale v Bale, supra the f a< t that the cliss might dimmish w is 
ox crlookc d 

( f) Leake v Rohinsov, supra (wliere M Tv , said, at p 390, 

“The beepusts ui question are not made to individo ils but to c lasw s 
and what I have to detiimiiie la whether the class ^ ui take I musi 
make a new will for the testator if I split into poitiona hift genoial 
bequest to the (lass ”) , Jnddv t/ add (1830), 5 Sun 52%subnom J odd \ 
flohbs, 8 L J (o s ) (oil ) 119, retonsidered in Unnhr v Judd (1833), 
4 Sim 455, Vaudreyy (hddes (1830) 1 Kiiss ^ M 203 VorUr \ Fojs 
(1834) 6 bun 485, (jiomek v Lumh (1839)/ 3 Y A' (’ (i*v) 505, 

Newman X A'cwwair (1839), 10 Sun 51, Ilinq v (1840), 2 I3cav 

352, ''ompoit \ Austen (1841), 12 Sun 218, (Jnlfithx Blunt (1841), 4 
I3eav 248 Massey v BaHon (1844). 7 I bq R 95, Bull v rntchard 
(1826), 1 Russ 213 (personal estate), and S C (1847), 5 Hare, 507 (leil 
estate), Bute {Marquis) Y Barman (1846), 9 Be av 320, conoeted from 
registrar’s bookm Southern v Wollaston (1852), 10 Beav 160, 168, riote(b), 
La<t%ence v Tierney (1849), 1 Mac & G 561 , BoieJuim v Biqnall (1850), 
8 Hare, 131 Chance y (Chance (1853), 16 Beav 572 Re Morse's SettU^ 
men( (1855) 21 Beav 174, Re Blakemore's S<»itlemeytt 20 Bquv 214, 

Cam V Salmon (1856), 5 W R 31 , Pirlford v Btown, Brown y Brown 
11856), 2 K iV.T 426, Merlin v (1858), 25 Beav 125, Rowland y 

Tnwney (1858), 26 Beav 67 , Be Thatcher's Trusts (1859). 26 Beav 165, 
WtlUnson y Duncan (1861), 30 Beav 111 , Thomas v Wilberforre (1862), 
31 Be a- 299 Re Bullcy's Estate {IS^Cy), ll Jur (N s) 847,0 A , Wtlhonv 
f obZew, [1870] W N 46, Bowyerv Tfe»t (1871), 24 L T 414, Re SlarVs 
rrnirt* (1872), 21 W K 185 V on Brockdor^ Y Jfa/coZm (1885), 30 Oh Ij 
ii2 , ht \l\t\ien, Rtinlbuil\ Stnlemeni, Biowett v Warden, [1887] W N. 
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hi'cr 4 takes effect as, a valid contingent remainder (t/) But where, on the 
Application true construction of the gift, the class is entirely ascertained at or 
of the Rule by reference to the death of the testator whose will contained the 
in General limitation (h) oi at the period of dibiribution which is on an event 
not too remote (i), so that the attainment of the age is not a 
condition precedent to vesting, but ii direction for divesting or for 
the postponement of enjoyment only (k), the limitation is valid 

24 , Be Whitten, King v Whitten (1890), 62 L T 391 . Willerton v Stocks, 
[1892] W N 29 , Be Watson, Cox v Watson, [1892] W N 192 , Be Wise, 
Jackson V Parrott, [1896] 1 Ch 281, Trusties, Executors and Agency 
Co , Ltd V Jenner (1897), 22 Victorian Law Reports, 684, BeO'Bnen^s 
Estate, Piyiz v Trustees, Executors amd Agency Co , Ltd (1899), 24 Victonan 
Law Reports, 360 , Be BicLetts, Ricketts v Buketts (1910), 130 L T 278, 
Be Hume, Pahlic Trustee v Mahey, [1912] 1 Ch 693 Similarly, where the 
tld'-s 18 ol (liildreii only, males taking at twenty five, or other age greater 
than twenty one, and lemales at twenty one, or mamage (Evers v Challis 
(1859), 7 H L Cas 631 (where a gilt over took eliect as a valid contingent 
remaindei) , Ker v Hamilton (ISSO), 6 Victonan Law Reports, Equity Cases, 
172, il uncock \ Watson, [1902] A C 14 , White y Stamps Commissione) 
(1908), 8 New South Wales State Reports, 287) 

(<jf) Evers V Challis, supra, Symes y Symes, [1896] 1 Ch 272 Be 
Wnqhfson, Bathe Wrightson v Thomas, [1904] 2 Ch 96, C A , explained 
in White V Summers, [1908] 2 Ch 266, per Parker, J , at pp 267, 
20iS , see the remarks m Re Finch, ihbiss v Burney (1881), 17 Ch D 
211, C A , pir Malins, V C , at p 221, on Bull v Pritchard (1847), 
6llai(, 667, Bruikenbury v Gibbons (1876), 2 (^h D 417 The latte i 
case, however, does not appear to be correctly decided , see Be Lechmoe 
ami Lloyd (ISSl), 18 Ch D 524, Milos Y Jaryw (1883), 24 Ch D 633, 
Than v J)ean, [1891] 3 Ch 160, m which cases the limitation could not be 
a contingent remaindei 

{/<) hllioity (1841), 12 Sim 276, foUovfed m Be Coppard's Estate, 

Ilowlett v Ilodson (1887), 36 Oh D 350 (where it fleems the construction 
was adopted to pi event an intestacy) see obseivations on Elliott v Elliott, 
snpia, in Chav Rule against Perpetuities, 2nd od , s 640, and Jarman on 
Wills 6th ed , ]) 1679 , Be Wenmoth's Estate, Wen moth Y Wenmoth (1887), 
37 Ch D 266 md so< Be Mfivin, Meivm v Cwssman, [1891] 3 Ch 197, 
204, and Be ba)lei. Capon y Fhck (1905), 92 L T 831, for other explana 
tmns of these cases A gift by will to the children of the testator himselt 
may vest at anv age, his childien being necessarily hves m being at his 
death [Laihlaii v Reynolds (1862), 9 Haie, 796) 

(i) The rule in Andteivs v Paitinqton (1791), 3 Bro C C 401, may 
operate in favour ot the validity of such ^ts That rule is to the effect 
that when a gilt to a class on reaching a certain age is accompanied by a 
valid gilt ovei on failure of any member of the class to reach that age, all 
meniheis of the class coming into existence before the eldest reaches the 
leciuired age are allowed to share (Picken v Matthews (1878), 10 Ch D 
264 , see Be Barket, Capon v Fhik, su/pra), but where no member of the 
< lass has attaiued the age, gi eater than twenty one, at the death of the 
testator, the gift is void, since all those then living might have died 
withput attaining the lequued age, and m that case the class would 
have to be ascertained at a period too remote (Re Mervin, Mertin v 
Crossman, supra) So where the time of distiibution is the death of a 
tenant for life, the gift may be valid (Kevem v WUhama (1832), 6 Sim 
171), see Gray, Rule against Perpetmties, 2nd ed, ss 638, 639 aa, com- 
paie Barnet v Barnet (1861), 29 Beav 239) 

(k) Dodson V Hay (1791), 3 Bro C C 406, Kevem v WiUums, 
eupta, Blease Y B urgJri IB^O), 2 Beav 221, Hodeon v Mudcleihwaite 
(18541 2 Drew 294, Grogan v Popping (1866), 6 I Ch R 266, Bell 
Y Cade (1861), 2 John &; H 122, Hardoaetle v Hardcaetle (1862), 1 
Ilcm & M 406, Detinis y Trend (1863), 14 I Ch R 271 . Be Baxter^ 
Trusts (1864), 10 Ini (n S >'^846 , SaumarezY Sawnarez (1865), 34 Beav 
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Tbe court cannot remodel the gift and ticat some of the class as 
entitled at any other age oi time(/) 

697 A limitation can be well made to such of the unborn 
children of a hving peison as attain twenty-one (m), and this 
limitation may be extended to include in the class the childien of 
any child who should die under twentj -one leaving issue at death (n), 
so that their interests would arise at birth, and all the shares 
would necessaiily be ascertained within due Inuils of time But 
this fuithei addition of giAiidchildion cannot ho made wlien the 
grandchildren are only to take if they attain twonU-ono, so that 
the condition of attaining that age is to applv to both childion and 
giandchildien foiming the composite class (o') In tins easo the 
gift to the children cannot he seveied from that to the giand- 
children Korean a limitation be made goneralU to childieti of 
children of a living peison whenever bom I'ho limitation jh valid, 
however, in a will where the class of childten is expiesslv or 
impliedly closed at the death of the testatoi {p) 

698 Whore there is a gift oi devise of a given sum of money 
or amount of piopoitv to each member of a class, and llio gift to 
each is \\ holly independent of thesniiilar gift to evei\ olhei member 
of the class, and can be neither augmented noi diminishod, whnievei 
the number of the other members may turn out to be, then the gitt 
or de\ise may be good as to those meinbeis m fact aHcortnined 
vMthin the limits of the peipetiiity peiiod (a) In cases of this kind 

432 , England y England (1860), 20 L T 648, hnox v Wdh (1864), 
2 Hem & M 674, Southern v WoU-aHion (1852), 16 Beav 166, E$ 
Turney, Turney ^ Tuiney, [1899] 2 Ch 739, i) A (grandchildn'n held 
to take immediate vested interests subject to being divested in case 
they did not attain twenty hve) , see p 33 S ante 

(l) Leaker (1817), 2 Mei 363, 189, Kerr llamtlfou {ISHO), 

6 \Vtorian Law Reports, hquity Cases, 172, 175 The Real Propiily 
< Wimwsioners’ 3id Reiiort, p 41, suggested a legishuvo aniendiiu at in 
this respect 

(m) Knapping v Tomlinson (ISG4), 10 Tur (n s ) 626 So whore the gilt 
IS to childien of a class ot persons all as< crtained at the death of 1 he test itor 
on attaining twenty-one, the gift is valid (lie Chinnery's Ednte (187/), 1 
L R Ir 296, C A , Re Hobson's Will, etc, Hobson v Hharp, |1907J 
Victorian Law Reports, 724) This is Hie limit in a settlement, or in a 
will where the living person is not the testator himsolf 

(n) ^earks v Moseley (1880), 5 App Cas 714, per Lord Shborm% 
L 0 , at p 719 

(o) Beama/nr TVood (1856), 22 Beav 591, Webster r 7/oddtugton (1858), 
26 Beav 12S , Re Moseley's Tiusts (1819), llCh D 555, C A , affirmed 
nom PearksY Moseley (1880), 6 App Cas 714 , Re Moseley's Trusts (1871), 
li R 11 Fq 499, being overruled So, also, where the ago to be attained 
ui this case is any other than twentV one (Bmifh v Smith (1870), 5 Ch 
Vpp 342, Hale v Hale (1876), 3 Ch J) 641, ippioved m Pearls v. 
Moseley, supra) 

( p) Re Watkms, James v Cordey (1889), 37 W R 609 , Re Powell, Cros* 
landr» Holliday, [1898] 1 Ch 227, and see note (q), p 341, ante The 
context may show that the children of named persons only are intended 
(Re Hohsrms TFtW, etc , Hobson v Sharp, supra , or that the < lass ot 
descendants is ase^amed at the death of a tenant for life (Re Roberts 
Repvngton v Boherts-Oawen (1881), 19 Ch D 520, C A ) 

(a)8iorrs v Benbw (1853), 3 De G M & G 390; Cailhn v Brown 
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the gift is single to each i)art> and is not a gift to a “ class “ in 
the propel legal sense of that teim 

699 Wbeie there is a time fixed at which a fund is to bedivided 
into sepal ate shares, and that time is not obnoxious to the rule 
against pei])ctuitiea, then each share stands sepaiate from the 
others, and the limitation of each share takes effect or not according 
as the dispositions of that share do oi do not violate the lule, and 
the valid gift of one share is not made void by the invalidity of 
the gift of anotlKT share or poition of anothei share (/>) 

700 Wheie the limitation is Inst of all to a class of childien 
01 othei issue absolutely, \vho aie themselves asceitiiinable within 
u pioper time, and a buhstitutioiiai 3 ’^ danse is added giving thcshaie 
of each one dying h( 3 foie distiilmtion to a class of his 01 hei issue 
not necessarily ascei tamable wilbiii the pi^rpetiiity period, then, 
jirovided tbcit the substitutional y clause is separated fiom the first 
absolute gift, the latter stands good, and the substitutionary clause 
only la invalid (r), hut, if there is no absfdute gift 111 the liist 
instance, the whole is void ((0 

701 A (hu'ctioii for settlement of each sliaie is scvmable 

among tlie shaios, and takes efteit as to those iiiemlieis ot tlie 
class living at the time when the mstnimeiit comes into opeia- 
tion (c) othei membeis Tluue must 1)(‘ an 

absolute gilt ot each shau‘ in the first placet / ) 

702 A clause of foihntme is sum Lilly sen ei able (V/) 


(J853), 11 Hare, 372 (the tiflh rule there eimnciattd by Pagi Wood, V C ). 
\\tlLm(son\ ilttn(aa(lS01), dOBeav 111 Blandfoidv Thiel ei ell (m^) 
2 \ es 238, and Ldi ij v Hay (1842), 1 Hare, 680, appear to be examples of 
tin .ippluation ot tins lulc 

Ih) 'JJic lule A>as (iniiuiutcd as above in Benhncl v J ortland{lJyhe) 
(1877), 7 Oi 1) 60 5, per Pki, T , at p 608, see Gngnh v Pownall 

(184 5), 13 him 393, (\iUlni\ /how’u (1863), 11 Haie, 372 (the fifth rule 
Iheie enunciated by PACirr Wood, \ 0 ) , 11 lUou \ 11 ilson (1858), 4 
dm (N 8)1076, JkllY /;</M1862), H 1 Ch P 517, C A , Knappintf 
V Tomhubon (1804), 10 Jui s) 020, JRe Coulman, Munly v /ioss 
(1885), 50C'Jli D 180 Pc liUbscU, Doiully 1 1805] 2 Cb 698, (." A 

Oianwood V Pobalb (JS71), 15 J5ea\ 92, has been the subject ot discussion 
and < iitidsin , sec the explanation of the case 111 Cattlui v Bfown, supuu 
at p 379 and in M^cbnie'i \ Boddinyton (1858), 26 Beav 128, 136, 13 j, 
which plues it upon a giound whirh is reconnlablo with the othei 
autiioiitus , and see the ciitici^in in Knapping y Tomlinson, supra , Giay, 
Pule against Peipi tuities, 2nd ed , s 391 , and ,Taiioan on VViUs, 6tli ed , 
pp 33i>— 339 Arnolds Congreve (ISM)), 1 Russ &M 209, is ovorruled 
on tltis point, hoe Knapping v Tomlinson, supta , Gray, Rule against 
IVipt tuities, 2rid ed , s 391 

(f) Goodiery Johnson (\m}) 18 Ch D 441, C A The clause of sub 
si nation is, ot coiuse valid if the issue are necessarily ascertainable 
vMihm the piopei peaiod (Pearls \ Moseley (1880), 6 App Cas 714, 719) 

(d) Whitehead y Bennett (1853), 22 L J (Cir ) 1020, Webster v Bod- 

dmgton, mp^a . ^ « 

(e) Wilson V If thon, su^jra , Be Boyd, Kield v Boyd (1890), 63 L T 9- , 
Be BusseU, Borrell v Dorrell, [1895] 2 Ch 698, C A 

(/) Imsenee v Tierney (1849), 1 Mac & G 651 , Ilaneocl y Watson, 
[1902] A C 14 

(g) Hodgson v HaPord (1879), 11 Ch D 959 
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StjB-Sect 6 — Ltm%lations to Stria of Pet»ons 

703 If th6 iituitahon is to a senes of individuals answering a 
given description, and the first niemlter of the senes intended to 
take may by possibility be a person excluded by the rule against 
poipetuities, then no peison nhutevei can take under the limita- 
tion (h) But if the first membeis of the senes aie not excluded by 
the rule they may take, provided that then interests are sex oiable(i) 

704 In the case of a tiust of chattels to beeujojod as hou looms 
with real estate, or to clovohe in a course of descent applicable to 
ical estate, the inteie'^ts of successive takers are capable of being 
sepaiated, and take effect, piovided that the absolute intoiest 
Is given to a peison who must be aaceitained within the poipetuity 
pel lod (/. ) 

(h) J)u}ufannon {Lord) V (1846) 12 CJ & Fin 646, H L (UiUhn 

\ Ihowti (185.3), 11 Hare, .372 (Hie Hind lule Hiere omimiated by Page 
W oon, V C , where it is stated as ‘ any ineniber being an excluded 
person) 

(i) l)u7}gannon (Lord) v Smith supra The first taker satisfying 

the description wlien llie instiuin<nt takes etTcd has boon Ik hi in some 
< ises, upon the intcution ot the piUlKular will, to take i battels absolutely 
( Maclcivorih v TLinxman (l8'Jb), 2 Keen, 6.68 (<iiti<isod by Suuin N, L 0 , 
111 Ker V Bunqaunon (Lord) (1841), 1 J)i & War ")00, 537, 5 38 Sugdon, 
Law of Piopoity, p ‘341, n , Giay, llule against Perpelmties, 2rui ed , 
h 399,11 ), Moiiiaqu y Jncfnqum(]/Oid) (IH1Q),2\W R 592 explained m 
lie loll mton, CoikutU v Ehhcr (Farl) (1884), 26 Hh I) 538, 547), or 
i fee simple in realty (ChnnUihle Jhnaiions Fommissionen \ J)( (fliffoul 
(Haront^s) (1841), 1 l)i tS. W^ai 246, lawis, Raw ot JVi[)otuily, pp 472, 
476) In lolleuKK he (Ladq) \ Cohcntiy (Earl and (18 34), 2 Cl 

\ Fill 611, II L , the reasons given were pirhaps equally destiiutive ol 
the estate of the hist t iker as of that of the seiond, whf) was inumdiatdy 
(oncciiicd see Dungannon (Lord) x Smith, supra , Ker \ Dnnqannon 
(Laid), supra, Sugdoii, Law of Propeity, i> 3 30) Whether the ik Liial 
dcdsion was that the hist of the sdies took absoJntfly was doubtid by 
some of the ]iulg< s in Dnnqannon (Laid) \ Smith supra but m Us 
JhU, IJill V Hill, [1902] 1 Ch 807, 810, 0 A , Vaih u Wiitiams, L J , 

* \piessed and gave leasons lor the opinion that the di ision of the llousi^ 
ol Lords was to that effott A life estate expressly limited to a hist 
I ikcr 18 valid, although the remainder on that estati or the absolute 
mt 01 est may be in validly given (7i*< //^tW V [1898] 1 Ch 498), 

and as to life estates to unboin pcisons, see pp 335 et seq , ante 

(k) Eg, whcie tht cbatUls aie to follow a, dignity {Enron v Pioriot 
(1822) Turn &R 31, Sad ville West \ Holme sdale (Viscount) (IHli)), 
L li 4H L 543, Re Johnston, dockei ell \ Essex (Karl) (\H%i), 2^7 1) 

">.38, IMl V Hill, [1897] IQ 13 48 3, C A , Re Hill, Hill \ Hill, 
^upia) , and as to niles foi settlement of chattels to go with a title, 
^ce Jaiman on Wills, 61h ed , p 700), or aio to devolve with real estate 
(Foley V Biiinell (1786), 4 13ro Pari Has 319, the rule in this case 
being thus stated m .Jarman on Whlls, 6th ed , p 697 “If chattiilB 
lie bequeathed to or in trust for th6 persons for the time being entitled 
L> the possession ot settled real estate they do not ^est absolutely in the 

nant for life, but in the first tenant lu tail on his birth, although he may 
be only tenant in tad in remainder, and a diiection that they shall be 
treated as heirlooms and annexed to the real estate makes no difference ” , 
Re Johnson*8 Trusts (1866), L R 2 Eq 716 , Be Pailer, Parker v Parkin, 
[1910] 1 Ch 581, distinguisbing Chesham's {Lord) Settlement, Valentia 
( 1 ihcount) V Chesham (Lady), [1909] 2 (’h 329, C A ) , and whether or 
not the interest of a tenant m tail by pim ha^ie is defeasible on failure to 
attain twenty one, ot is not to vest absolut/cly unless he attains twenty 014 % 
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But, in cftbe of a tiust of chattels, where the absolute interest is 
expressly gi\en only to a person whose description makes him 
excluded by the i ule, for example, an unborn person who may not 
answer the required description within the proper period, and 
there is a trust in the meantime for persons successively entitled 
to real estate, or for peisons successively satisfying a certain 
description, the mteiests of successive takers under the latter 
gift cannot take effect beyond life interests of persons who must 
necessarily be m actual existence at the time of the creation of the 
trust (1) 

bUB-y^CJ 6 — iUernahve Independent Ltrmtattcms 

705 One of two hrnitations which are expressed to take eiTect 
indopciidontly and in the altei native may take effect notwithstanding 
tliat the othoi is void (in) 

A single gift VI Inch is expressed to be limited contingently on two 
or more separate events, of which one is too remote under the rule, 
and the other not, may take effect on the latter contingency (a), 
although void so far as it depends upon the foimer 

(Ohnsiie v Gosling (1866) L B 1 H L 279, Harrington (Covntess) 

V Harrington (Eail) (1871), L R 5 H L 87 , Martelh v Holloway 
(1872) R 5 11 L 582) , oi ^vhethe^ the chattels are ^ven to persons 
ent lUed to actual possession ot the real estate (ScarsdalejLord) v Curzon 
(1860), 1 John & H 40 (the rule enunciated in this case being stated in 
JCe Angerstetn^ Angerstein v Angeistein^ [1896] 2 Ch 883, 889, 890 “If 
the gitt of the chattels is to the person actually seised at the death oi 
tenants for life, or to the person seised of the actual freehold which is 
iioliued as Iroehold in possession, or there are other clear words referring to 
actual possession, a tenant m t^ who dies before coming into possession 
IS excluded “) , Ilogq v tJones (1863), 32 Beav 45 , Be PothergitVa Estate, 
Price Fothergilly Puce, [1903] 1 Ch 149 , Re CkcsliarrCs (Lord) Settlement, 
1 alentiaiJ t 6 ( 0 (int)y ( lie sham (Lady ),\ 1^02] I Ch 329,0 A , soetheobserva 
tions on the Uttci case in Jannan on Wills, 6th ed , pp 698, 699, n ) In all 
crises the abooluto interests must bo in persons who aio not excluded by the 
rule Accordingly, any provision postponing the vesting of the heirlooms 
in the successive tenants in tail must be confined to tenants m tail by 
puuha 0 Where, however, the chattels are settled to follow realty in 
stiict settlement, a proviso pi eventing the absolute vesting m any tenant 
in tail unless sucli person attains twenty one is, on construction, confined 
to tenants m tail by purchase (Christie v Gosling, supra , Martelh v 
Holloway, t^upia , see, further, titles Real Property and Chattels 
Real, Sftiiemfnts 

(1) Ibhetson v Ibhetson (1840), 6 My A Cr 26, followed m Dungannon 
(Jjord) V (1846) 12 Cl & Fin 546 II L , Wainman v Field (1854) 

1 Kay, 507 In Iiaffotd \ Tiaffonl (l7-!6), 3 AtU 347, the obiectioii ot 
remoteness was not considoied (see Lincoln (Countess) v NewcasUe (Dale) 
(1805), 12 Ves 218, 231), and the case is no longer law (Dungannon (Laid) 

V Smith, supra , Lewis, Law of Perpetuity, p 653) In MaoJeworih v 
Hinrman (1836), 2 Keen, 668, the gift of corpus, which was too remote, 
appears to have been ignored , see Ker v Dungannon (Lard) (1841), 1 Dr 
A War 609, 637, 638 In Bacon v Proctor (1822), Turn A B 31, no 
declaration was made as to the title beyond a life estate 

(w) Yachely Vachel (1669), 1 Cas m Ch 129, 130, CrompoT Ba/rraw 
(1799), 4 Ves 681 , and see the cases cited m note (n), infra 

(n) Longhead d Hophins v Phelps (1770), 2 Wm B1 703, Porter y 
Bradley (1789), 3 Term Eop 143, Leake v Robinson (1817), 2 Mer 363, 
894, Jfintor v Wiatih (1842), 13 bim 62, Goring v Potcard (1848), 16 
8im 396, Monypenny v Dervng (1862), 8 Pe fe M AG 145, 181 , 
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Such a hmitation is knoAMi as a limitation with a double 
aspect (o) It, in effect, comprises two or more alternative ludepen- AjqtftMlIw 
dent limitations (p) of ltd Bl0l 

in Oeneiil, 

706 There may be an alternative independent gift to a class, — 
\alid if a power has not been eveunsod m a certain way, bat 

capable of being invalidated by the exercise of the power The tUecxeroiBe*^” 
explanation of such eases is lefeiable to the distinctive legal yf»powor 
qualities of a power and of the estate created by a powei((/) 

For example, where there is a gift to children with power to appoint 
life estates to a husband or wife, and an ultimate gift to giand- 
childien living at the determination of the prioi interests, the gift 
to the grandchildien is valid if the power has not been exer- 
cised, because the class of grandchildien would be ascei tamed 
within due cuuise. On the other hand, the gift to the giand- 
children is capable of being invalidated if the children’s powei 
IS exercised in fa\our of a husband oi wiie not boin in the lifetime 
of the original testatoi In the latter alteiiuitive event, the class of 
grandchildien would not be ascertained until a period too i emote 
If, instead of a powei to appoint life estates to a husband or wite, 
life estates had been given to husband or wife, the whole gift would 
be bad for peipetuity, and theie would be no independout valid 
alternative gift (r) 

Foweis given to a senes of persons may likewise be severable, so 
that an appomtinont exeiciscd by one of the soiios may be valid, 
although it might be invalid if exeicised by anoLhei (s) 

707 But the double contmgeiKy m the above cases (f) must i* -wion 
be so expressed in the mstiument (?0 

A gift single in point of expiession cannot be split, although it 
may include two oi moic events, one of which may or does happen 
Within the limiis of the poipetuity riile(0 


Cambridge v Bans (1858), 25 Beav 409 (iii all which < m s theie was a gilt 
on faibne of issue at the death of an amostor, as wl. 1 as on failuie of 
issue taking a vested interest) , Miles v Tfaifoid (187 l), 12 t’h D 691 
fie Bowles, Page v Page, [1905] 1 Ch 371, Bandon (Eail) v Moreland, 

1 1010] 1 I R 220, Be Davies and KenVs Contract, [1910] 2 Ch 35, C A 
As regal ds Eiers v Challis (1859), 7 H L (’as 53 J, see note (5), p 350, 
post 

(o) Luddinqton v Kime (1697), 1 Ld Raym 203, 208 , and see Porter 
V BrcAley (1789), 3 Term Rep 143, per Lord Kenyon, C J , at p 147 , 
Lewis, Law of Peipetnity, p 501 

(p) Monypenny v Dtting (1852), 2 Dc (« MAG 145 183 , fie Bowles, 
Page v Page, supra , Be Davies and KetiVs Contract, supra, at p 46 

(q) Be Davies and Kent's Contract, supra, at p 47, approving Be Bowles, 
Page v Page, supra 

(r) Be Bowles, Page v Page, supra* per Farwill, J , at p 376 

(«) As to powers m this rcbpoot, see p 354, post 

(t) See the text, supra 

(tt) titles V, Uarford, supra, at p 702 , Be Bence, Smith v Bence, 
[1891] 3 Ch 242, 249, C A, , Hancock v Watson, [1902] A C 14 

(v) Proctor V Bath and Wells (Bishop) (1794), 2 Hy B1 358 , Bing v 
Hardwick (1840), 2 Beav 352 , Dunga^inon (Lord) v Smith (1840), J2 
^’1 k, Pm 640, H L , Monypenny v Deiing, supra, at p 183, Be 
ThaUhm's Trusts (1859), 26 Beav 366, Be Harvey, Ped v Savmy 
!1688), 30 Ch D 289, C A , Be Bence, SmUh v Bence, supra , Umieock 
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708 An exception to the last rule exists (a), founded on the 
piinciple of English real property law, that if a devise can take 
effect as a lenuinder it shall do so Where a gift o\ei, single in 
expression, can, in the event which has happened, take effect as a 
contingent remainder, it is allowed to take effect as such, although, 
if anothei event had happened, it would have been void for remote- 
ness as an exc'cutoiy devise (t) 

Slci 5 - Failure oj a Limitation iindei the Rule, 

Scn-Sm 1 — Effect tn General 

709 The geneial effect of a limitation being void undei the rule 
IS that the instrument takes effect as if the void limitation and all 
limitations dejiendent upon it weie omitted (c) 

If a gift o\ei is void, the limitation prior to it and made defeasible 
by it becomes liee fiom such gift o\ei, and may become inde- 
feasible (d) On the other liand, a piioi limitation of an eshite 
iH as a geneial inie not affected by the failure of a limitation arising 
on the (3\piration of the prior estate (c) In a senes of limitations 

\ MfUsow, [10021 A V 14,18 In v Tow r/r/ (188)), 28 Hi D 

4U) Iho coiitiiigoiny was split, but it is doubttul whethri the case is 
coiuHt , see Uc Renee, Smith v Bence, [1891J 3 (Oi 242, 249, C A 

(c) A quasi cxcipiioii, as pointed out by Lewis, Law of Perpetuity, 

pp 307,509, and (hay, lUile against Perpetuities, 2nd ed , s 356, also 
<M(nis in the ohmo whcie ptrsoualtv is bequeathed to a senes of unborn 
liojsous by woids vvbiili would cieate suiciswve estates tail if the subjed 
of tli( liimtation weie real estate In such cases, it the gift to the first of 
the senes tails, t g , hy death without issue in the lilelimo of the testatoi, 
the gift to the su ond of the senes may take elb et, although it would have 
been bad if th( hist taker had suivixtd the testator Tn Maibh v Marsh 
(17S1), 1 15io (' 201 WilliuboiiY (1708), 7 Tenn Kep 555, and 

WilltaiHs \ Lents (1850), 0 IT L Cas 101 1, 1024, a limitation of personalty 
on a lailuie of I'.sue was treated as a limit dtion with a double aspect , and 
set lUov n \ lliqqy ( 1700), 4 Ves 708 , rdham (Lady) v Gieqory (1760), 3 
Pio P.iil (\ii5 204 , Be Lawman, J)et enish v Fester, [1805] 2 (’h 348, C A 

(/>) hrnh \ ChaUis (1850) 7 II L ("as 531, where a gilt over in default 
ot A lea\ing a diild who being a son should attain twenty thiee, or being 
<1 daughter should attain twentx one, took ctteit, on the death of A without 
' V4 1 li ixinsr liad a < hild, as a contingent remainder In Ft actor v BaUi and 
)I ells (Bishop) (1704), 2 Hy Til 358, the limitation could not take eflect as 
fi leimundei in any case HV/wi v Toung,hvpta (where Pearson, ,1 , pur- 
poited to follow Evers v Challis swpiu)* was doubted m Re Benee, Smith v 
Bence, supta The exception has no iclation to peisonal estate (Re 
lhaUhei's Trusts (1850), 26 Beav 365, Uancotk v W also n, supra) 

(() Lewis Law of Pcipetuity, p 657 

(d) See the cases of gifts on general failure of issue cited in note (A ), 

p 3()7» ciTi/e Doe a Blesard y (1842), 3 Man & G 929, Taylor 

X 2'L>5^sA/^r (1852), 5 Po G & Sin 191 , James v ll\ ynfonl (Lord) (1852), 1 
^in vV G 40, 57 , ( outUer v Otam (1855), 21 lieu 01 , Wehste) v Fatt 
tls:»S) 2h Ibav 236 238, Hodgson v llaljord (1870). 11 Ch D 959 
(timherv Johnson (l^ySl), 18 Ch D 441, 446. Re Baill%e, Faithful \ 
Sydn*^y Indusbtal Blind InsUiulion (1907), 7 New South Wales State 
Reports 265 , Re Tyri ell's Estate, [1007] 1 I R 292, V A , Re Donouqh 
mote $ (Eatl) Estate, [lOlf] II R 211 , Lewis, Law of Perpetuity, pp 532 
657 , Gray, Rule against Perpetuities, 2nd ed , « 247 

(e) Re Blunt's Inists Wigan v Clinch, [1904] 2 Ch 767 , Re Ashfoiih, 
Sibley y Ashimth, [1905] 1 Ch 635, following Garland v Biown (1864), 10 
L, 3^^ As to the <y ptrj ^octiine, see p 367, po^^t* 
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miy part Mhich is valid in itself, and can be separated fiom thofl 0 
paits which are \oid, is upheld (/) 

710 The estate or iiiteiest which is the subject of the \oid limita- 
tion devolves as on failuie of the limitation for othei causes, foi 
example, in case of a settlement to the settlor or grantoi and 
in case of a will, as on alapse, to theiesiduarj legatee oi devisee (//), 
01, if the liiiiitatioii is itself of lesidue, oi theie is no lesuhiaiy gift, 
to the iiersoiiB entitled as on intestacy (/), and, in ease of llie extucise 
of a special poNier, to the persons entitled in default of appuiiitiueiil(^/i ) 

711 The propel ty devolves subject to such directions as aio 
validly imposed (/) Ileal estate held on a valid tiust foi sale, 
wheie Iho tiusts of the pioceeds of ‘•ale fail foi lemoteness hotomes 
undei the doctuiie of lecouversion subject to a trust foi th(‘ lieu oi 
])eison entitled in default of disposition (wi) , and vNlieie a Liiist foi 
sale of leal estate is void foi leinoieness, hut the tiusts of the 
pioceeds aie valid, tlie beneficial les take tlie pioperty as ioaIt> {h) 

712 Every limitation on the failure of, or expectant on the 
deteirn Illation of, or m defeasance of, a hinitation void undei tlm 
lule, is void(o) This applies althougli the suhso(|uent limitation 
is to a pel son in (sse, v\ ho would otheiwise take a vested inteiest(p), 


if) Gooding v Bead (1853), 4 Do G M & G 510, (' A , and is to limita- 
tions to a bcruH of pirsou'^, some of whom xu not asd it.iinabli within the 
jarpetuity period, see p 347 ontr 

(g) l^e Moiho's Svt(lem(ni (185")), 21 Beiv 174 , Re (IS72), 

21 W R 165 

{h) Leahe v Rolnnf^on (1817), 2 Mir 36 5 102, lUnftnd \ Potitnnd 

{Duke) (1877), 7 (Ti D 603, 700 

(%) Pioctor V Bath and WdU {Bishop) (1704), 2 Tly 111 358, Sfnad v 
('odeiell (1870) 5 (li App 713, Beniinth v J^oillmid (I)uh(), ^,ypm 
Where a testator eaivis a chiltd intiKHl out of Ins Hal ile ind 
makes it the subject of lenioU* linut itions, it nMiitrt to hn Inn wiih 
the chaiaclei of peisorial estate whieh tin tistutin iinj>i( d uj)oii it 
{Burley v Evelyn (1848), 16 8nn 200, 205) 

{h) See, fuitlier, p 160, posi 

{1) Treqomcell v t^ydenham (1815), 3 Dow, 104, IT L lie O'lhinds 
Edate Biytz v Tna^tets, Ejrt tutors and Aqefuy Co, JJd (1809), 24 
\ ictoiian Law Rfjiorts, 160 (tiust lor inuint( ii nice) 

(m) Newman \ Newman {]Hi*^) 10 Nm 51, \}hiteheadv JJennelt {iHl 1)^ 
I Eq Rep 560, Hale \ Pew (1858), 25 Ikav 335, and we title J gi ii\, 
Vol XIII . p 109 

(n) Goodwr v Edmunds^ ri803] 3 Ch 455 , lie Vaveron, Bowen v 
Ghuichtll, [1893] 3 Ch 421 , lie Appleby, Walker v Lever, Walker \ \ mbiU 
[1903] 1 Ch 605, C A 

(o) Fohtnson v Uaidcastle {IISS), 2 Term Rep 241, 380, 781 , Pioctor v 
Bath and WelU (Bishop) (1794), 2 Hy B1 358 (whore the point was said to 
liave been expressly decided in Chatham (Eail) v Tothdl (177D, 7 Bro 
Pari Cas 463), Boutledge v Dorril (1794), 2 Ves 357, 363 , Brudenell 
V hlwes (1801), 1 East, 442 , Beard v WesUotl (1822), 5 B & Aid 801 (ni 
King’s Bench, although one of the subsequent limitations hid been held 
valid in Common Pleas, see S C (1813), 5 Taunt 393, (1822), Tuiu 
& R 25) , Lewis, Law of Perpetuity, p 660 

(/>) Monypenny v Bermg (1852), 2 De G M & G 146, 181 , Re Thaither's 
TrusU (1869), 26 Beav 365 The point was accordingly assumed without 
argument m Mortimer, Gray v Gray, [190612 Ch 602, C A , a case andf r 
the old rule (see p 364, post), where the fierson would otherwise have taken 
a vested interest , see 27 Law Quaitcily Review, pp 110, 112 I’he ground 
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and although such person only takes a life interest, which mast 
otherwise take oifect, if at all, during his life(g) In every case it 
IS a question of construction whether the prior contingency is 
expressly or impliedly imported into the subsequent limitations (r) , 
if it 18 , they are void , but if not, they take effect as independent or 
alternative limitations and may be valid (< 1 ) Limitations in 
default of appointment are thus unaffected by a void power of 
appointment (/) 

SlJB-Spfi 2 — Voui Re'^trutiou'^ vn T o/ir/ Lnmtattorn ^ 

713 A restiaiiiL on anticipation impo&od on the interest of an 
unborn person, Inch may possibly extend beyond the perpetuity 
period, IS invalid (//), but, in a limitation by will to a class, such a 
restraint is severable among the shares, and may be good as to 
t )8e members of the class who are born in the testator’s 
lifetime (a), though void as to the shaies of those who are boin 
afterwards 

given IS that the limitation ovei was ncvei intended to take effect if ihe 
persons intended to take under the pnoi liinitatious would, if they had 
beeu alive, have been capable of enjoying the e«^tatc , see MonypenTty v 
iJmu^(1862), 2 DeG M & G 145,181 

(q) Beard \ W estcoii (1822), 5 B tV Aid 801 , Monypenny v Bering, 
supra, Re Thatchers Truhts (1859), 26 Beav^ 305, see, however, («ray, 
Rule against Pi rjietiiities, 2nd od , ss 251 et seq , Re Noiion, Noyiimy 
Norton, [19111 2 Ch 27, per Jok i , 1 nt p 40 

(r) In Brudenell v Blue** (1801), I East. 442. 454, the leason given was 
that the subsequent limitation uas made to depend on the hmitations to 
persons incapable of taking under the rule, and not to take effect until 
they were extinct see also Raima v llolford (1828), 4 Russ 403, Re 
Abbott, Peacock v Fnqout, [1893J 1 Ph 54, ptr brnniNO, J , at p 57 

(«) Thus a trust to take effect on f iiliirt ol ’ i tuist made void by the 
lulo may be valid as an alteinatnc ini'll (Willson v Vobley, [1870] W N 
46) In Monypenny v Bering, hupra, Loid Sr Li onards, L C , at p 182, 
said, “where there aie ptts ovci uhioh aie void foi peipetmty, and there 
js a subsequent and indepeiident clause vhich la within the line of per 
petuities, effect cannot be given to such a clause unless it will dovetail m, 
and aecoid with, jiievious limitations which are vahd ” 

(t) See p 300, post 

(a) Fry v Cap pa (1853), Kay, 163, Armdage v Contes (1865), 35 
Bca\ I , Re Teague's 8 etilnnent (}S70),h R 10 Eq , Re Gvnynghame's 
Beftlcmait (iSll), Li R 11 Eq 324, Re Errinqton, Bawtree v Emnglon, 
[1887] W N 23, Bbutex (1888), 58 L T 546, Whitby y Mitchell 

(1889), 42 rh I) 494, not appealed from on this point (1890), 44 Ch D 85, 
C A In Re Ridley, BuMon v Uay (1879), 11 Oh D 645, Jessel, M R , 
leliiotantly followed the hrsi-iiamed cases , he considered that the 
restraint ought to have been held an exception In Caiver v Bowles 
(183U, 2 Russ & M 301 , Thornton v Bright (1836), 2 My & Cr 230, 
and Dirlinson v Mort (1850), 8 Hare, 178, the detisioris were to the 
conlrarv effect, but the point was not argued Sec, further, title Husbakd 
AND Wife, Vol XVI , pp 371, 372 

(a) WiUon V Wilson (1858), 4 Jur (n s) 1076, Herbert y Webster 
(1880), 16 Ch D %10 , Re Russell, Botrelly Borrell, [1^95] 2 Ch 698, C A 
Re Femeley's Trusts, [1902] 1 Ch 643 , Re Mtllward, Ste^man v Hobday 
(1902), 87 L T 476 , and He Game, Game v Tennent, [1907] 1 Ch 276, are 
to this cifeot Re MiehaeVs Trusts (1911), 46 L J (ch ) 661 (afterwards not 
followed by the, same judge m Herbert v Webster, supra), and Re Ridley, 
BuchUm V Hoy (1879), 11 Cl^. P 646 (where ttie restraints were held void 
without eousiaermg the qifesiion of severance), are no longer followed , 
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714 If there is a diiection, not by way of executou trust, that 
property limited to any person shall be settled on him and his 
]SBue, on tiusts which fail for remoteness, the direction for settle- 
ment on the issue is inoperative, and may bo i ejected, so long as 
there is a good absolute gift to tho person in the lust instance (h), 
but not in case theie is no such absolute gift(t) 

Si cT 6 — AppJudfion of the Hide to Poneis 
Si li Si PI 1 — Powets tn Ginaal 

716 With legaid to povseis (d), objections on the giound of 
lemotenesb may be made either to the creation of the power or to 
the mode of exercise of tho powei 
Ohjectiorib to tlio validity of a po\sei in its cieation may ho 
iiidcle on the giounds that Ine poisons to exeicise the powei, oi the 
time fixed hy the terms of the powei for its exoicise oi for its 
coming into eflect, or the objects of the powei oi tho subject-matter 
of tho jiower, may pos^hlv not bo asceitained withm tho peipetuitv 
ppiiod, Buch an objection, if uoll founded, pieveiits the powei 
^lorae^el being eftpctiveU exouised 
To a disposition exoicising a power validly cieatod theio inny 
also bo the objection thnt it lias an efii'ct not allowed by the 
rule, and buch an objection is fatal to the paiticular disposition 
concerned 

716 The following aie exceiitions from th(‘ application of the 
nile --A power of apiionitment (c) oi collateral iiowei (/) limited 
aitoi a fciiluie of ibsue in tail, and bairablo by the tenants in tail, 
powers created by wav of security (7), and powers to laibo money 
tor payment of tire debts of the cieator ut the powei (It) 


^ e also Cooper v Laroche (1881), 17 Ch 1) 108, 372 (wlu >( tbo grounds of 
rlic decision aie no longer regarde<l as sufTicicut) 

(1)) Ar/ioldv Corif/reie (IbMJ), 1 Iluss &,M 209, Oaiierv Bowlee 
2 Russ & M 301 Ring v Ilardmck (1840), 2 Boav 352 Ilarveg v 
'^/roc^v (1852), 1 Dj<w 73, 140, Stephns v Gndhdcn (1855), 20 Bchv 
I bl , Qerrard v Butttr (1855), 20 Beav 541 , Sfdipon v Salmon (1860), 20 
d(av 27, Cooler (1887), 18 Ch 1) 202 Ke Boyd, Ntcld v Boyd 

(1890), 63 L T 92, llancock\ ahon, [1902] A C 14, 22 In Kampf 
\ Jones (1837), 2 Keen, 756, wheie the lust ibsoluto gift was to an infant, 
(he iund was earned to her account with liberty to aiiply, with a view to 
corifirmatiou in case, on attaining twenty one, it was lound to be foi her 
benefit See also Lewis, Law of Pirpetuily, p 534 

(р) Lassenee v Tierney (1849), 1 Mac & (jl 551 , and os to gifts to aclas*3, 
800 p 346, ante 

id) As to powers generally, see title rowtKS 

(с) Eno V Eno (1847), G liare, 171 , Bandon (Earl) v Moreland, [1910] 
i I R 220 As to limitations after estates tail, see p 323, ante 

if) Leev ytneen/ (1684), Pro Eliz 26, and see p 325, ante As to ool- 
lateral powers, see title Powers 
(g) As to the powers of mortgagees, see p ''64, post 
(ft) 8%lk V Prime (1768), 1 Bro, C C 138, n Holder d Sulyard v 
^'lesion (1769), 2 Wils 400, and, as to trusts for payment of debts and 
' h( explanation of this exception, see p 327 , ante For another explanation 

ol the Validity of thcsi pov\trs, see Giay, Rule against Perpetuiljos, s 48^ 
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Rm-SECl 2 — General Powers of Apptfinlynent 

717 Tlic donee of a general powei of aj)t*ointment must be a 
person who, if existing at all, cannot fail to he ascei tamed within 
the perpetuity penod leckoned from the time of creation of the 
power (t) 

Such a power tunferred on persons living at the tint^jOf creation 
of the power (;), or on the survivoi of any number of su^ persons {/.), 
is valid. The donee may even be unborn at that time, so long 
as it is certain, as in the case of the child of a living person, that 
he will be in existence and ascei tamable within the pioper penod, 
at all events wheie the power is equivalent to absolute ownership (I), 
but if the donee will not necessarily be in existence and ascertainable 
within the pioper period, for example, if he is the survivor of a 
class of peibons not tlien m existence, the power is void(m) 

718 A to a series of pet sous may be S0veiable(ai) 

Foi example, if it is given to a named peison and otheis, filling, 
with him a certain position, as that of tiustee, it will be validw 
exercised by the nsmed person (a) , or, if given to a living peison, h® 
hens or assigns, it can at all events be exeieised hy the living 
pel mn{p) 

719 The contingency on vshicU the powei is to lu'cciue exer- 
cisable must also be within the perpetuity penod (7) 

A geneial povNer of ajipomtment confeiied on an uiiboin person, 
^\^lo must necossaiily be in existence within the propei period, ioi 
example, the child of a living person, exercisable by deed 01 will 


(i) Be Hargreaves^ Mulgleg v Tniley (1890^, 43 Cli D 401, 0 A A" 
to goneial poweis, see title Powrits 

if) Sugden, Powei s, p 394 , Lewis, Law of Perpetuity, p 483 
(A.) Bobtnsonv Ilardcastle {17 SG), 2 Bro C C 22,pi5r Loi-dTiiURLOW.L C , 
at p 30 (a special power m that case), adopted in ThellussonY Woodjoid 
(1805), 11 Ves 112, II L , per Lord Eldon, L C , at p 145 

(/) Bray Y Hanimersley (1830), 3 Sim 513,at!iimed sul nom Bray \ 
Bree (1834), 2 Cl & Fin 453, H L , see, further, note (r), p 355, post 
(w) Re Hargreaves^ Midgley v Talley, supra (where the donee was tin 
longest hrer ot two living peisons and all their children) 

(n) Be Abbott, Peacock v Fngout, [1893] 1 Ch 54, 60 , and, as to a non 
(xclusive power severable among the objects, see Bell v Bell (1862), 11 
I Ch R 617, C A 

( 0 ) Attenborough v AUenho'tough (1855), 1 K &; J 296 (a discretional y 
power gi\en by a testator to “ my bi other J and other iny trustees ”) 

(i>) Sandou {Eayl) v Moreland, [1910] 1 1 R 220 (a power of selection 
of land given by a settlement to a tenant for life, “ his heirs or assigns * ) 
In Grange v living (1665), 0 Bndg 107, a settlement contained a poi^ii 
c)i r6\ocation reserved to the settlor and the hens of his body, and it n 
hold that his daughter could exeicise the power after his death Hi*' 
HUcstion of perpetuity not discussed (the case was befoie NorfoU s 
[Duke) Case (1685), 3 Cas m Ch 1, H L ), and it is the opinion of G^.l^ 
( Rule against Peipeluities, 2nd ed , s 476, n ) that the case is not law , 
also Sugden, Powera, p 152 , Lewis, Law of Perpetuity, p 483, n 
Marsden. Rule agaiii«(t Perpetuities, p 24 , Bandon (Earl) v Moreland, 
supra, at p 229 

(g) Blwhiv If artmli (1881), 19 Ch D 294 (pouer not exercisable uolil 
aft^ a sale of the property , see, however, Gray, Rule against Perpetuitn>« 
tad ed , s 47t>, note 2), ^ * 
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(but not when exercisable by will only) being equivalent to absolute teKjR. 
ownership, is not invalid (i ), except in cases where other restrictions, AppSoteMt 
buch as a necessary consent of trustees, intioduce an element of of mW 
uncertainty, which may not necessarily be resolved withm the toPowin, 
proper period (*). 

A power exeicisable only by the will of a person unborn at the 
creation of the power is invalid, since it ties up the propeity until 
the death of such person, and, therefoie, beyond the perpetuity 
period (t) If, however, the donee was alive at the creation of the 
|H)wer, there can be no objection on the giound of perpetuitj (a) 

720 The contingency on Tivhich the appointment is to take Remotene^ 
must also be confined within the peipetuity period , in so fai con- 
ns the contingency is presciibed by the creator of the power, the iJhfch mwIt 
pfiiod IS calculated fiom the time of creation of the power (/>) takes e^ct 

Accordingly, the usual general power in a maniage settlement 
given to the wife, or in a will given to a lady unmained at the 
dpath of the testator, to appoint generally, in default of hei future 
i^ue taking lested interests under pievious gifts, is valid (t), but 
the pow’or is not \Hlid where the children are to take vested 
interests at an age gieater than twenty -one (r?) 

{t) Brmj Y (1830), 3 Siin 513, aflfli in ed, without reported 

argument on this point, svh turn Bray v Bree (1834), 2 Cl & Fin 463, 

J1 L , and followed in Fry v Capper (1853), Kay, 163 The matter waa 
ihsumed witliout argument in Be Teaym's Settlement (1870), L R 10 Kq 
(>()4 , Re Meredith* » Trusts (1876), 3 Ch V 757 , and see Jebb v Tuqwell 
( 1855), 7De G M & G 663, C A In !?« Hargreaves^ Midgley v Tailey (1800), 

43 Ch D 401, C A , the power was oxercisable by deed or will, but the 
possibly unborn person, the donee of the power, might not be ascertained 
within the penod In Be Abbott, Peacock v Frigovt, [1893J 1 Ch 54, it was 
argued that such a power (a special power in that case) was invalid, but it 
was only necessaiy to decide that the gift m default of appointment was 
\ a] id 

($) Webby Sadler {ISl 3), S Ch App 419 

(0 Wollaston y (1869), L K 8 Eq 165, Coole y Ooo^e (1887), 

38 Ch D 202, Whitbyy (1889), 42 Ch D 494 (t* e pomt was not 

aigued on appeal , S C (1890), 44 Ch D 85, C A ) , and see Buirhtnson 
V Tottenham [1898] 1 I R 403, affinned, [1899J 1 I R 344, C A , 

Tredenmck y Tredmntck, [1900] 1 I R 354 

(a) Phipson v Turner (1838), 9 Sim 227 , Morse y Marlin (1865), 34 
B(av 500 , Slark y Dakyns (1874), 10 Ch App 3,5 In all these cases a 
‘'pocial power was executed by an appointment in favour of a child, alive 
at the creation of the power, for hfe, and aftci Ins death as he should by 
Will appoint 

(b) Be Norton, Norton y Norton, [1911] 2 Ch 27 Thus, in Bristow y 
Roof%(1826), 2 Sim & St 465 (afterwards (1829) affirmed by Lord Ltnd- 
hprst, L C , see 3 My & Cr 151, per Cottenham, L C ), after limitations 
m tail which did not exhaust all the issufi, a general power of appointment 
^as given to a living person on general failure of issue, and it was held void 
hecause conditioned to take effect on an event too remote , see Eno v Eno 
11847), 6 Hare, 171 It would appear, therefore, that a power may be 
invalid although given to a hving person, and therefore exercisable only 
dunng his hfe , see, however, Jarman on Wills, 6th ed , p 310 

(c) It must be known wntbm twenty-one years from the death of the 
donee of the power whether the children tale under the gift to them at 
iwenty-one 

(d) Trustees, Executors, and Agency Co, Lid, v. Jenner (1807), 22 
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A po\^ei for an unborn person to appoint bo that tlir» 
appointment tabes eftect on his death is invalid (e), and so is a 
jiower to appoint so that the appointment takes effect on his 
mariiage, toi m such a case marriage is ns uncertain as death with 
regard to the time vhen it is to take place (^) 

721 Asi (^gaids the validity iti its creation of a general power, 
no question 1.111 an^ie whether the objects ol the powei can be 
ascertained within the peipetuity period 01 not(r/) The fieedtaii 
of diBpobitioii and choice of alienee posses^t d 1 )V the donee ib the 
same as if he ^^CIG absolute owner (h) Jii the case, tlieicfore, of a 
general jiower, if the power is well cieated, the perpetuity period 
for the purpose of exeicise of the pow^ei must he calculated not 
fiom the time ot creation of the power, but fioin the time of 
its exeicibo(/) 'fliiH holds good although the power is made 
exercisable by will only (7), or with any other foinialities of 
execution (/.) 

iSiJc-SrcT I - hi^ctial Powtr^ 0 /* A}ypoiiitiH(u1 

722 Special powers of appointment (/), as legauls then creation, 
aie subject to the piopositioris above stated as applicable to genci xl 
powers ot ajipointmeut with lespect to the a^coiiainment durin, 
the peipetuity period of (1) th( donees who are to exercise tluin 
(‘2) the tune at which tlio> are to )>e e\orciasl, and (d) the time 1^ 
which they aie to take ( fleet (//i) Dut 111 the labc ot special powei ^ 
tlie perpetuity pound is always calculated liom the time of tlie 
iieatum of the powei (m) 


\ ictoiiau Law Uoports, 584 0*r»ricn*h Efdntef ]'n/1z y Irusiees, Exef u 
tors, nvd Agency Co , FAd (1890), 24 Xictoiian Law liepoiU, 360 
{e) See note (t), p 355 ontf 

if) Motgnn \ Gionow (1871), L 11 16 Imj 1, 10, coiupaie Be Fimh 
find (Jhew^M Couiimt, [1903] 2 Ch 486 

ig) As to spetial jiowcis, see p 167, jiod 

(h) See title Powers, Lewis Law of Pei^ietuity p 4S3 , Sugdeu, 
Powers p 394, Gray, Ilulo against Peipetnilies, 2nd (d, s 624 31]» 

\jew of Powell (note to Peaine L\peutory DtMscs, p 6) that a tciui il 
power was only equivalent to absolute ownership where the donee had iht 
abaoJuto intciest in default of appointment is not now aeiepted, M'e 
Bous V Jndson (1886), 29 Ch D 621 

(t) See the cases cited in note (i), p 332, avte , Butler, note to Co L 1 II 
272 b , Jee \ Audley (1787), 1 Cox, Eq Cas 324 (a ease of n limitation in 
exeici^eoi a general power, see 2 Vos 365), Jaifhrv Frohiskcr (lhj2) 
6 lie Cl kSt Sni 191 , and title Powi us 

{)) Bous \ Jaclson, tnipra , Be llown rdmondf* v Edmonds (188“ < 
65 L J (CH ) 200, Stvnrt v Bnbington (1891), 27 L R Ir 551, net 
fallowing Be PorcelVs Trusts (18iG9), 39 L J (cil ) 188 (whicb o.ise >- 
however, considered by Giay (Rule agiirist Perpetuities, 2iid ed , ss 52\» 
it seq) M the soundest uuthoiit>), and see p 365, ante 

(k) Botis V JaHson, stipia llie lonnalities required must only rehte 
to execution, othenvise tliey would amount to an independent rcslrniKut 
aa in Webb \ Findler (1873), 8 Ch App 419 (consent of trustees required) 
(Z) As to spfcial powers of appomtment geneially, see title Powers 
(m) See p 153 (inte and see p 367, post As to remoteness m 
dotiee, see Be Rnrqreaies, M%dqlesf v Talley (1890), 43 Ch D 401, C A , 
to romoteneas m the time of exeicise, see Wollaston r E incr (1869) L R 
Eq^ ld6 , as to remoteness in the contingency on which appointments 



Pa&t n — ^Thb Bulb aoainst Pbbpbtuxtibs. 

723 * Special powers are subject to further restrictions^ due to 
the fact that the class of objects in favour of whom the powei may 
be executed is limited by the creator of the power If this elass is 
to be ascertainable on a contmgency, the contingency imist bo 
one which must necessarily occur within the perpetuity peuod, 
leckoning from the date of the cieation of the power (^0 The 
power is void if the contingency, upon which the class of objects 

to be ascei tamed, may be l)e\()nd the perpetuity peuod, even 
although the class foims pait of a laigei class, evei\ inemher of 
which must be so ascertained The rule leqiuies the ascertamineut 
not only of the extieme limits of the class of peisons who may 
lake, but of the veiy persons who ai e to take (o) 

724 Where the class of objects is doiined by such a desciiption 
that, if any of the class exist at all, some, at all eients. of 
the class must necessaiily be asceitamed within the proper peuod, 
although the whole class may not be, as in the case of a 
power to appoint to issue geneially of a luing peison, then the 
power IS valid, although within its teims an appointment may bo 
made which is too leinote In such a case the only question that 
can iirise wnll he as to how in fact the povvei has been oxeicised 
In creating such a power as last mentioned, therefoio, it is not 
necessaiy to insert words limiting the objects to poisons l>oin 
within a paiiicular time, or othenviHG taking vested intoiosts within 
the proper peuod (7), the insertiou of such a lebtrictioii lias no 
inrtuence in rendeiiiig valid an appointment, oven so fai as the 
appointees are within the restiiction (/•) 


under the power are to take effect, see Ec Norton, NorUni v Norton, [1911] 
2(11 27 

(n) E g , persons living at a certain time or surviving a certain person 
{Blight V Ilartnoll (1881), 19 Ch D 294 (at time of sale), Jie horion, 
Norton y Norton, m'pi a , and see i2e Bowles, Baqe v i*ogc, [1905J 1 CJj 
371) 

(0) Bhqhi v Eartnoll, enpra, per Fry, J , at p 300 “ This is because 

the rule is aimed at tlie practical object of telling wh(» in deal with the 
jiroperty , and, if you cannot tell who are entitled to the oiopeity but only 
Hho may become entitled to the property, the property is practn illy lud 
up *’ 

ip) Orifith v Pownall (1843), 13 Sim 393, 396, Slnrk v Dahyns 

(1874), 10 Ch App 35, Re Warren's Tnisis 26 Ch I) 208, aiif] 

see Eautledge v DorrU (1794), 2 Ves 367 Lcww, Law of Perpetuity, 
p 487 As to Thomas y Thomas (1844), 14 Sim 234, which is apparently 
to the contrary, see Lewis, Law of Perpetuity, Supplement, p 106, 
(«ray. Rule against Perpetuities, 2nd cd , s 512 

iq) Lewis, Law of Perpetuity, p 487 , Sugden, Powers, 8th ed ,p 197 , 
(xray, Rule against Perpetuities, 2nd e4, s 399 , and compare Encycio 
p^edia of Forms and Precedents, Vol XIII , p 356 It is, however, a 
desirable practice to refer to the rule by way of remmder to the parties 
(Jvee ihid , Vol XIII , pp 361, 426, 427 , Vol XV , p 405 . and, as to a 
portions clause, see thia , Vol XllI , pp 372, 396) The form given 
Appears preferable to a restnotion to the life of the donee and twenty 
one years after 

(r) Kampfy Jones (1837). 2 Keen, 766, Whitby v Mttohell (1889), 42 
Ch D 494, Hutchinson y Tottenham, [1898] 1 1 R 403, affirmed [1809] 
1 I R 344, C A , Be Beales' BetHement Barrett v Beales, [19051 1 Ch 266 . 

Wnght, WMworOt v Wri^U, [1906] 2 Ch 288 A »ugg<*HJ<>n wa* 
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725 The exeiciso of a special power of appointment take^ 
effect as a selection among the objects (s), and as a delegated 
disposition by the creator of the power (t) The donee, therefore, 
may not, b^ exercising the power, create estates or interests which 
tbncieatoi of the power could not himself in like circumstances 
liave created by some other disposition instead of cieatmg the 
])Own (a) Tn other words, while the circumstances in which 
the appointnif nt is made are considered and taken into account, 
the perpetujt\ penod is reckoned fioin the time of creation of 
the power, and not, as in the case of a general power, fiom the 
tune of exerc ise (h) 

An nppoijiliiient is corneniently tested m tins respect hv placing 
tlie estates and inteiests eieated hv the appointment in the instru- 
ment creating the powei in the place of the poww itself as if the 
iristriuncnt creating the powei and the insti uraent exeeiiiing the 
])0\ver liad been mcorpoiated in one instrument (c) In adopting 
this test the language of the appointment should neither he 
wiition Jiteially into tlie instiument cieatmg the jiower, for m 
that case coiitiadictions of time would be introduced (J), noi 
he translated into tlie language whicli the cieator of tlie powei 
would have used at the tune of cieation to describe the appointers 
or to li\ llie tunes ot vesting of then inteiests (f) The ai>point 
inenl, sliould lie load into the pnor instrument wuth reference to 
all its <iitendant cuciimstances at the time when it took eflect( / ) 


ID ido 111 T irinau on Wills, 1st oil , p 2S0, and adopted in Lewis 
L iw of Porpetuily, p 498, lliat an appointment among the whole class 
without the lostrution would be good pro Umto^ but Lewis (Law ol 
Piipitiiitv, p 490) and Oiav (Ruleagnnst Perpetuities, 2nd ed , s 538) 
])omt out insuperable difhcultieR in adopting this suggestion, which has 
not bcin Ruppoi-ted by subsequent editors of Jarman on Wills, nor bv 
.on (Jodsion of a couit As to Stroud v No)man (1854), Kay, 313, see 
Kulo agaim-t Perpetuities, 2tid ed , s 540 
(<) (’o Litt 272 b, Butler’s note 
(/) See, generally title Powers 

(o) Le>\]s Law of Pcipetnity, p 488, Mailbo)ough (Duke) v Godolphvi 
(IjOil) (1759), 1 Lden 404, per Henli r Lord Keeper, at p 417, alRriiieii, 
{1jord)Y Marlboroiiqh{Duki) (IKSl), 3 Bto Pari Cas 232, WhitUnq 
\ ]] hiHuiq {lOOS) 53 Sol To 100 

(/>) liohint^on V IJardrafftU (1786), 2 Bro C C 22, (1788), 2 Term 
lUp 241, 380, 781 , J^oulledqe Y T)oiril (1794), 2 Ves 357 , Massey \ 
Jim Ion (1844), 7 1 Eq R 95, observed upon, however, as to the application 
of the rule to the facts of the case, in Re llathnarCs Trusts, [1904] 1 I K 
452, C A , per Porter, M R , at pp 450, 458 , Chance v Chance (1853), 16 
Boav 572 Slark y Dalyns (1874), 10 Ch App 35, Re Coulman, Mmhy 
V Roi,^ (18S5). 30Ch D 186 Cooke Y Cooke (18S7), 38 Ch D 202, Re 
Boyd, RxeldY Roi/d (1890), 63 L T 92, Tredenntck v Tredennick, [1900J 
I Jv R 354 , Whtihy v Yon Luedfcle, [1906] 1 Ch 783 , Sugden, Powers, 
p J90 Cray, Rule against Perpetuities, 2nd ed , s 515 

(r) Ma7lbi}}OHgh (Ihde) Y OodolpJnn (Tjord) (1750), 2 Ves Sen 61, 78 
Uim^eyv (1852), 1 Drew 73,134. B'Ahhadxe y Bicmw (1871). 

5l R Eq 205, Re Brown and 8ibly*$ Contract (1876), 3 Ch D 156, R^ 
'J kompson, Thompson v Thompson, [1906] 2 Ch 199 
(d) Re Thompson, Thompson v Thompson, supra, per Joyce, J , at p, 205 
(«) Re HaUtnan^s Tmsts, [1904] 1 I R 452, C A. , Gray, Rule gainst 
Peiri^tuities, 2nd ed ,8 617, onticising the contrary view in l^ewia, I^w of 
Perpetuity, p 491 
(/) See note (o), p 333, ante. 



Part II - The StiLE against Perpetuities. 

II; IS as jf the creator ha^ left a blank m the limitations or succes- 
sion of interests in the instiument creating the poA\ei and had 
himself^ at the date and in the cucumbtancos existing \Ahen the 
appointment took effect, filled up tliat blank 

\n appointment by will is ambiilaton until the death of the 
testator, and the appointment may be valid at lus death although 
it would have been invalid at the date of the will (/y)- 

726 A special power may therefore be exeicised in favoui of 
un object of the power by giving him a life mteiest and a genoial 
1 ) 0 wer of appointment by will only, if he is alivo at the cie.itiou 
of the power (ft), but not if he is unborn at the cieatioii ot the 
power (i) 

An apiiomtment aftoi the deaths of any objects of the power to 
tlieir next of km is valid in the case of an object alive at the cieation 
of the power, subject to the question whether the next of kin aro 
objects of the powei, but is invalid under the iiilo against pi rp(‘tui- 
iies in the case of an object unborn at the cieation of the powei ( /) 

727 Wheie an appointment is made winch is invalid wholly oi 
paitially undei the rule, and in the same instriinient of appointment 
a pel son concui':i, as a party to the deed or othoiwise, who is an 
object of the powei, and one to whom a poifectly valid ajipointnKmi 
might have been made of the pioperty appointed, then, it the fads 
waiiant it, and if theie is no question of a fiaud on the powei (A ), 
the appointment may be ticatod as an appointment to that ]>eis()n 
absolutely, with a subsequent settlement or disposition by him m 
favour of the actual appomteeB(/) The acts of concuiienco must 1)0 
such as to make the disposition binding on the object coiic ui i ing (///). 

728 The principles as toiejecting sepaiable invalid restiictions 
on validly cieated interests, and other lules as to diioct limita- 
tions (a), apply to appointments uiulcvi poweis((>) 

(q) Be Thompson, Thompson v Thompson, [1906] 2 <'li 199, 20^ 

(ft) Phtpson V Tamer (1838), 9 Sim 227 , Morse \ Uartin (isei), U 
Ikdv 500, Slarhv Dal yns 10 Ch App 31 

(i) Wollaston Y (1869), L It 8 Eq 165, Whithy v MiUhfll 
12 Ch D 494, Tredennxclc v Tredennick, [1900] II It J54 , and soo 
tooLe V Cooke (1887), 38 Ch D 202 
(;) Be Coalman, Munhy y Boss (1885), 30 Ch D 186 As to appoiiU- 
iiionts to executors and administrators of an uitboiii pei-sfui, hco Wthh v 
^scd/er(1873), 8 Ch App 419, 427, 428 
(A) Bliley v Biiky (1858), 25 Btav 299 , and title Powecs 

(l) Boutledge v Do? rd (1794), 2 Ves 357, 362, W luUmq v Whitlniq 
^1908), 53 Sol Jo 100, and see Jfor^an v G/onoti; (1873), L It 16 Eq I. 10 
(where the ground of invalidity of one daughter's appointment was said t<» 
be that she did not concur in the appoirftment, and therefore iliere was no 
Hcttlement on her issue other than by the exercise of the power) , see Giay, 
Hule against Perpetuities, 2nd od , ss 528, 529 As to the elfocl of bii< fi 
« oncurrence generally, see title Powers 

(m) See BrvdeneU v Elwes (1802), 7 Ves 382, 390 

(n) See p 352, ante 

(o) Thus, invalid directions for settlement were rejected lu appoint meurs 

in Carver v Bowles (1811), 2 Rubs & M 301, 304, Harvey v ^liacey 
G652), 1 Drew 73, 140 , Stephens v Owlsden (1856), 20 Beav 461 Cerrnul 
' Baihr (1855), 20 Beav 541, Coole y Cooke (1887), 38 Cli D 202 
fie Jiteld y ffoijd (1890), 03 T 93, and boo Onfith v Vownall 
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729 Subject to the rules permitting the separation of any pait 
of an api)uiniinent capable of being sepaiated, the rejection of 
invalid lehhictions, a \ahd further appointment (p) or valid con- 
firmation (7), tlie whole of anyinteiest which is invalidly appomted 
undei tbo nile against perpetuities goes to the peisons entitled m 
default of appointment (r) 

730 Tlie fact that a powei may be exercised in a mannei con 
traiy to the lule doe^ not affect a gift m default of appointment, 
which takes effect unless it is itself obnoxious to the rule again^^t 
perpetuities (s) This is so because, until the power is exercised, 
the property remains vested m those who take in default of 
appointment (0 

731 A gift to take effect on the deteimination of prior interests 
including inteiests to he appointed under a power, may take effect 
as an independent alternative gift ]f the power is not exeicised, 
01 IS exeicised so as to render the buhsequent gift unobjectionable 
undei the rule, the gift takes effect , and, if it is exercised so as 
to make the subsequent gift objectionable undei the rule, the gift 
will be void, HO that until the exeicise of the power it cannot he 
said whethei the gift is good oi bad (a) 


(1843) 13 8iin 393 , and restraints on anticipation in appointments to 
feniale«i woic rejected in Re Teague' e Settlement (ISlO)fJj R 10 Eq 564, 
Re Cunynqhnme's Selikment (1871), L 11 11 Eq 324, Shute v Hoqqe 
(1888), 58 L T 546, Whttby v Mitchell (1889), 42 Ch D 494 The 
nmiiiago ol (ho appointee is not an adoption of the trusts of the 
appointed fund, so as to establish the validity of the restraint clause (lU 
Teaque's Settlernentf hupia, at p 669) 

(p) Morqauy Gronow II 16 Eq 1, WoUastonv King {ISiiH), 

Jj U 8 Eq 105 (where theie was a residuary appointment) 

{q) A void appointment may, if circumstances afterwaids make it 
possible, bo conlinned by leappointment, but not by any mere expression 
ot desire to coiihiin the invalid appointment (Morgan v Qionow, euvrn, 
atp H) 


(?) Routledgey /)on iZ (1794), 2 Ves 357, Oluince \ CTance (1853), 10 
Eeav 672 , Rakhtfc ^ Hamphon (1856). 1 Jur (n s ) 1104 Wollaston v 
Kinq (IHOd).L R 8 Eq 166, D'Ahhadiev Bizoin (ISll), 5 1 R Eq 205, 
R futbij v Mitchell (1889). 42 Ch D 494 affirmed (1890), 44 Ch D 86 
C A , Re Boqd, N\eld v Boyd (1890), 63 L T 92 In Be Eeathcote, 
Tienchv [1891] W N lOtnadReCnchton^s SetUement^ Sweetmau 

V Battq (1912), 10b L T 688, the poisons so entitled in default of 
appoiTitmont were oidered to brmg certain validly appointed interest > 
into hotchpot With legard to appointments by will under general 
powers, an inteicsi invalidly appointed may pass under a residuary devise 
or bequest , see the Wills Act, 1837 (7 Will 4 & 1 Viot o 26), ss 25, 27 
and the text, sup) a As to appointments under special powers, an lnte^c^T 
invalidly appointed will noi as a general lule pass under a residual v 
devise or bequest (Ft erne v GUment (1881), 18 Ch D 499, where the 
c^ntr^y was held, wa<^ disapproved lu Holykmdv Lewin (1884), 26 Ch D 
260, C A ) 

(») WoUastmx King B 8Eq 165, Webh t Sadler (UTi), 

419 ; iic CoKlnum, V Bose (1886). 30 Ch D 186, He 

Ahm, Pe^k V Frtgout, [1893] 1 Ch 64 , Be Hobson's WiU, etc , flofow 

V Sharp, [1907] Victonan Law Reports, 724 

(f) See Lambert v -ThwaUes (1866), L R 2 Eq 161, 166. and title 
POWTOS* 


(0) ^ Bov'hH, Page v Page, [1905] 1 Ch 371, approved m Be Dames etui 
Km^s Coriract [1910] 2 Ch 36, C A , m both of which caaes powers to 
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733 Iq the case where a testator has a special power of appoint* 
ment and exercises it m favoui of objects not capable of taking AppBcallM 
uuder the rule, but at the same time disposes of his own property of the lUito 
in favour of objects entitled in default of appointment, the ^ Powe rs, 
latter persons are not bound to elect whether thes will eon- fiiyction 
him the mvalid disposition or take tne inteiest in the tostatoi’a 
pi operty (6) 

Sun SncT 4~-Oolhtefal Powe^a 

733 If a power of sale oi othei collateial powder is ci Gated to Powtrn 

ciribe on a futuie event, that event inu'%t be buch as must neeeshai ily <»« 

happen w^ithm the peipetuity period (O contmpuicv 

734 The duration of a powei, whethei created to arise Dmationof 
immediately or on a future event, is a matter of eonsti notion of powera 
ili^ lustiument creating it(d) Where the power is made exer- 

L^isable, expresslv or impliedly, during the contmnauco of the 
hciiefacial trusts declared by the mstiiiment, then, so long as these 
beneficial trusts are valid within the rule, the powei is \ah(lly 
exeicisable, until the effect of the settlement is sjiont, and llio 
estates undei it become vested m possession (< ) 

736 Expiess 01 implied trusts for sale of land aie bj statute PicRumption 
deemed, in favoui of a purchaser, to be subsisting until the land valid 
has been conveyed to or undei the direction of the persons inteiestod of ”niH?rfor 
in the proceeds of sale, but without piejudice to the ordei of any baIc 
court restiaimng a sale (J) 

736 Powers, although fianied in general toiniB, aio hunted by Pown* 
the nature of the limitationb contained in the inbtiuuient, bo that ' " 

gpti. 

— * terruH 

appoint to husbands or wives, which might have been oxercised irivalidly, 

(iid not displace gifts to take effect on the deterinin.i1 ion of the tiusts, 
including the trusts arising under the appointments , and see p ^49, ante 

(b) Robinson v Hardtasile (1788), 2 Bro C C 344, Re Nash, Cool v 
Fiedenek, [1910] 1 Ch 1, C A , a case under the oldn lule (see p 164, 

}mi), approving the decisions in Wollaston v King (1868), R 8 Eq 166 , 

Re Warren's Trusts (1884), 26 Ch D 208 , Re Oliver's SetVement, Evered v 
Liqh, [1905] 1 Ch 191 , Re Beales' Settlement, Barrett v Beales, (19051 

1 ch 266 , Re Wright, WhUwoHh v Wright, [1900] 2 Ch 288 , Re JIaud 
fork's Trusts (1889), 23 L R Ir 34, C A , and disapproving Re Bradshaw, 

Bradshaw y Bradshaw, [1902] 1 Ch 436, and see title Equity, Vol XIII, 

P 116, and compare p 366, po 3 t The question is therefore settled m 
England , but 863 Gray, Rule against Perpetuities, 2nd ed , pp 421 — 436 

(c) Haley Peuj (1858), 26 Beav 335, Roe Re Davies and Kent's (Jontraft, 

[1910] ICh 35, C A (a trust for sale) , Blighty HartnoW (1881), 19 Ch D 
294, and see p 318, ante 

(d) Re Cotton's Trustees and London School Board (1882), 19 Ch D 624, 

Ver Pet, J , at p 620 , Be Jump, Oalloway v Hope, [1903] 1 Ch 129 

(«) Trowery J[nto/iffej^(1821), Madd && 134, Boyce y Hannvng {IS32), 

2 Cr 6c J 334, Wood v White (1838), 4 My & Cr 460, Lanlshery v 
Collier (1856), 2 K & J 709 , Doncaster v Doncaster (1856), 3 K & J 26 , 

Taitey 8 Winstead (ISM), 2Q Beay 525 ^ Be BorsnatU, Womersley y Uors- 
naiU, [1909] 1 Ch 631 Similarly, as to powers exercisable only with the 
consent of persons entitled under the beneficial limitations (Real Property 
Commissioners’ 3rd Report, p 34 , Biddle v Perkins (1829), 4 Sim 13 j ; 

Powts y Capron (1830), 4 Sim 138, n ) 

(/) Conveyancing Act, 1911 (1 & 2 Geo. 5, o. 37), s. 10 (3), (4) 
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when, by i eason of the expiration oi cesser of those limitations, the 
absolute in lores ts come into existence, the power, m general, is 
considered to be at an end(/ 7 ) This affords a guarantee against 
remoteness in each cases This piiuciple, however, has no 
application wlune the power is to lake effect on the coming into 
existence of the absolute interests (h), whether for the purposes of 
diMsion 0) or other purposes connected with the instrument ( /) 
]n those cases the power may be exercised \alidly in a leasonable 
time aft<‘rwaulh {h ) 

737 Poweis winch may be barred by a tenant in tail are not 
obnoxioiih to Ihe rule dining the continuance of ilie estate tail (/) 
l)ut a powei of management annexed to an unban able estate during 
niinoiitios, not confined to the minorities of tenants in tail bj 
piiK base, IS invalid (///), us is a similar power to cut timber (?i) 

738 No powei can be given to change the natine of ihe inieiests 
limited hv the instiuinent at a time exceeding the limit presciibed 
by the lule(o) 

Ski 7 — Appheatum of ihc Rule io 

739 AMioie an estate or interest is iiivahdiited by the rule 
ng.unst peipc tuities, a mortgage, c’baige, oi other 00c*uiity(2O uiion 
lliat esLite oi inteiest is niigatoiy as a secuntx But wheie an 
estate or interest is \alidly cieated, the rnle does not appeal to 
1 m\o any iqiplication to ihe estates, inteiosts, oi lights of an ordman 
moitgagoi and mortgagee, dial goi and eliaigee, oi peisona deiivmi; 


((f) Pciets V Ltxves and East Qrinstead Rail Co (1881), 18 Ch D 420, 
r A , XeUon v (''allow (1848), 15 Sirii 353 , compare Mellerv Stanhif 
(1804), 2 J)e (j 7 A 8m 183, C A (trust to renew lease indefinitely) In 
7/fl Ihown's Sfttlemcni (1870) L R 10 Eq 349. 353, Jamfs, V -C , saul 
that <^0 long as tlicie is a settled estate in any pait of the property, so long 
jiHist the power lemam m existence , and see title Powers 
(It) l^rlers v Lewes and East Cnnsiead Rati Co , supra 
(0 Re Pottan's Tiusteesand London School Board (1882) 19 Ch I) G2t 
Ri ITenzfll Ilolqate v Uumpliris, [1887] W N 240, Re Sudeley (Loul) 
anil Baines tH Co , (1894J 1 Cti 334 

if) Re Dyson and Fowhe, [1890] 2 Ch 720 

(/) See Foihes v Peacock (1840), 1 Ph 111 ^ Re Tweedteand Miles (1884), 
27 Ch D 315 (a case of a tiust at discretion to scU, where the delay 
lield not unreasonable) , Re Sudeley (Lord) and Baines d Go , supra In 
Peieis \ Lewes and East Qnnstead Bail Co, supra, Jessel, M R , at 
j> 434, said that, in a case where there is nothing but absolute limitations 
of inteiosts «iven in the first instance, no one would say that twenty one 
years was a loa'^onable time 

(l) Biddle V Peikms (1829), 4 Sim 135, IJ army v Coventry (183'ij 

PMv dr K 240 Walhsy Fieestjne (1839), 10 Sim 225, Cotov Sewell 
(1843), 4 Dr 1 32 In Lantsbery y Colher (IS56), 2 K &J 70 ‘i 

the power was held exercisable duimg the continuance of the settlement 
and after possibilitv of issue was extmet 

(m) See p 325, ante 

(n) Ferrand v Wilson (1846), 4 Hare, 344, criticised m Gray, Rul^ 
Rgoiust Peipetuitio**. ?nd ed , s 602 , see p 380, post 

(o) Waie V Polhill (1806), 11 Ves 267 ; Peters v Lewes and Bast Qr-m 
stead Bail. Co , supra, per Jessel, M B , at p 433 , Tyrrell v, Baylor 
(M82), 11 New Zealand Law Reports, 118 

Sec, g^'nerally, ti()(vAIORTQAGE, Vol XXI , pp. 66 et seq. 
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title under them, or to the exercise of the powers confeired by the 
security (q) 

740 At all events, as regards tho right of redemption, it xs 
useless to provide that it must be exeicised, if at all, within any 
limited period Any such restriction is inoperative against the 
mortgagor, who may redeem at any time, however remote, subject 
to the provisions of the Statutes of Limitation (/) If, again, it is 
provided that the right shall not be exercised for a period which 
tlie couit considers umeasonable, the restiiction is invalid, not on 
the ground of perpetuity, but as a clog on the equity of ledenip- 
tion («) A proviso for redemption at any time is not invalid under 
the rule (Of and wheie a lentcharge is gi anted by way of Welsh 
mortgage, a pioviso for redemption at any time is valid (a) 


iq) E g ,& vendor’s hen for money only payable on a remote lontiiigent 
e\ent {Quart v Eager (1908), 18 Ontario Law Reports, 18), aridcompaie 
a devise ot land to secure a contingent debt {Wood \ Daw (1804), J5 
Beav 610, 615) Giay, Rule against Perpetuities, 2nd ed , 502 

H , di8( ubses the question whether, il, midci a mortgage, the mortgagoi 
Hid mortgagee’s rights may not anso xmtil a penod beyond tho limits o£ 
the rule (eg, if the condition of the mortgage was to pay the debt in 
thirty years), they would be void loi remoteness, and gives the opinion 
that they would be void The fact that the date for payment is tlxod at 
ail indefinitely distant time, however, does not appear to be treated as 
material (see the cases cited hupia), except that where icpaymcnt is not lo 
be made at all, or at Doomsday, or only at tho option of tlio covenant or, ( 
provision is void as repugnant (Shep Touch , ed Preston, p 369 , Jie 
lewUshury Gas Co , Tysoe v The Co , [1911] 2 Ch 279 afhrmeil, | I9I2J 
I Oh 1, C A ) It IS possible to suppose sc venal kinds ot tiansact’ous 
which, though resembling mortgages, aie really not so m substanco, eg, 
hales with provisoes for repurchase, which cioate future inteicsts 
to which the rule would apply It has been suggested that tho 
< \emption of mortgages from the lule may bo explained by the view 
I hat they aie contracts, that tho secuniies and the lights find inteicslM 
legal and equitable, which they iioate, eg, the moHgiigoi’s equilv ot 
ledemption and the mortgagee’s legal estate, aie,m sulmtame and icalih , 
not future but piesent rights and interest s, and that it is only tho n niedn h 
e g , sale, foreidosure, suits for redemption, whuh are tuhire or mdehmii in 
]>oint of time Giav, howe\er (Rule against Pt i| ^ tuitios, 2nd ed , 
s 569), deprecates such suggestions as “verbal jugglery” As the law 
stands, whatever be the tiue foundation of their exemption, they aie 
undoubtedly exempt from the rule Rentchaiges secuung pirfeonal 
(ovenants to pay annuities, upon a possibly reiiio I e event, ha\o been lield 
not to be within the lule, see Motgan v Dav^g (1883), (’ab tX, II 114, 
which case, it has been buggeskd, may be supported on tho giound tluiL 
•"Uch lentcharges give meiely a lemcdv, not a light of propcily ((iiay. 
Rule against Perpetuities, 2nd ed , s 273 a) , and see title Rl\ u UiUW.L:> 
4ND Annuities 

(r) See title Mortgage, Vol XXI, pp 142 et seq Difificut <on 
‘'iderations may apply where the nglft ot redemption is given to a thud 
paity, Bee Marks T (1718), 10 Mod Rep 119 

(») See title Mortgagf, Vol XXI , p 143 The period allowed as 
leasonable appears at present to he less than the perpetuity penod 

(t) See Hasker \ Summers (1884), 10 Victorian Law RopoiU, hqniiy 
Puses, 204 

(a) See Hotpelr Fries (1715), 1 P Wins 291 , Bulwerv Aslleg (1844), 
1 Ph 422, both cases being between perwons c lailning under the mortgagor 
only; Ofde v Heminq (1686), 1 Vern 418 As to Welsh inoitgm# ^ 
title Mortgage, Vol XXI pp 87 hh As W lenUhaiy^s giaiit<d 
beucflcially, compaie note (h), p 32 J, 
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741. The 1 ale against perpetuities does not apply to any restne* 
tions on the est<ite or interest of the mortgagee (b) or on his powers 
of sale or othei powers (c), granted oi confeued by the mortgage, 
incidental to the estate of the mortgagee, and relating to the 
maintenance oi enforcing of his security 

Collateial advantages given to the mortgagee are protected from 
objection on account of remoteness by the rule against clogging the 
equity of redemption (d) 

742 A floating chaige on a company’s assets is treated as valid 
although the events upon which it may crystallise may take place 
at any remote period (f') 

By statute, debentnies of a company under the Companies (Con- 
solidation) Act, 1908, may be made iriedeemable, or redeemable 
only on the happening of a contingency, however remote, oi on the 
expiration of a iieiiod, howewr long(y) 


Part ill. — The Rule Prohibiting Limitations 
to Successive Generations of Unborn 

issue. 

Siicr 1 — Nature of the Hide 

743 The second rule against remoteness of limitation is as 
follows “ 

In the case of lealty, aftei a limitation for life to any peison 
not in e\istonee at the time that the instrument cieating the 
liinihition hoeojiieH opoiative, a limitation oy lemainder to anj 
issue of such peisoii as purchasers is void (<;) It has been 


(h) GilbetlHon v lUchards (18f>0), 5 H & N 463, Ex Ch , Siigden, 
Powers, 8tli ed , p 16 , as to which, see Giay, Rule against Perpetuities, 
2iid ul ^ ss 273a, 670 

(c) Lewis, Law of Perpetuity, p 660, 1 Powell on Devises by Jannau, 
pp 250, 261 As to uioit gages by deed where the powers are imphed 
iimler the Conveyancmg and Law of Piopeity Act, 1881 (44 & 45 Viot 
c 41), no doubt can arise, the pouers being statutory 

(d) See title Mortgage, Vol XXI , pp 143, 144 

(f) As to floating charges, see title Companies, Vol V , p 348 

(/) Companies (Consolidation) Act, 1908 (8 Edw 7, c 69), s 103 re 
enacting the Companies Act, 1907 (7 Edw 7, o 60), s 14 , see title Com 
FAMES, Vol V , p 346 The latter enactment was apparently intended 
lo neaatue the decision in Ee Souihem Brazilian, Rto Grande do Sul Bail 
Co , Lid , [1906] 2 Ch 78, in which case, however, no question as to the 
rule ai^n^t peipetuities wa.s raised 

(if) Whtiby V MitcheU (1890), 44 Ch D C A. , Be Nash, Cook v 
Iredeiiok^ [1910] I Ch 1, C A , Fearne, Conting^t Remainders, p 602 , 
Sugdou, Powers (ed 1861), p 393 Chalks, Real Property, 3rd ed.,p 116 
The role is sometimes called the rule m Whitby v MitoheU^ but the role 
is older than that case, for it was a rule of * he common law (see Be NaeK 
Cook V Frederick^ supra . Marlborough (Duke) v Oodolphin (Bari) (1759), 
1 Eden 404 , ffai/ v Coientrv (Ead) (1789>, 3 Term Rep 83, 86) It 
was forraoily Luonn as the mle agamst a “ possibility on a possibility, ’ 
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suggested that the iiile is of widei application (/*), and that the 
purpose of the lule i elates to the a&ceitamment of the person who 
18 to take under the limitations (?) 

Undei this lule, the limitation to the issue of the unhoin person 
18 void, althou;'h it may have been lestiuted so »is to satisfy the 
rule against peipetuities (A), since the two lulea are independent of 
each other ( 1 ) 

under a piiuciplo, foi bidding leinoto possibiht left, wbuh was applied to 
particulai instunces of leinote contingencies (( hedington'a (Bet tor) Cane 
(1598), 1 Co Rop 133 a, 156 b , Staffo)(Vs (Lord) Case (1609), 8 Co Rep 
15 fn, Lampefs Co8€(l(i\2)y 10 Co Rep 46 b 50b , Blamfordy R/nm- 
/ord(1616), 3 Bulst 98,108 Sanders y Corn (1631), Cio Cm 230,ivtm- 
dojiCarpouitiony Alford {1540), Cio Car 576, Penney Peeve (1061), Poll 
29, Child y Bayhe (1618), Cro J \q 450, 461 Bu}gi8 v Biitgia (1074), 1 
Mod Rep 114, Chapman d Ohvir y Brown (17bo), 3 Burr 1626, Cole 

V Sewell (1843), 4 l)i A Wui 1, per Sugdjn, L C , at p 28, Be Fiost, 

Frosty Fro6^ (^889), 43 Ch D 246, 2 Cases with Opinion‘s of Counsel, 
433), but, since there is no inle that m the gencial sense of the woids 
theie cannot be a possibility on n possibiJily (Cotton v Ifenih (1639), 1 Roll 
Abr 612, Snewe\ Cvttlcr (Ibbi), 1 Ian J l> Loiev M tndham (1610), I 
Sul 450, 461, Noyfafli h (Dulu) Cabe (108)) 1 ( is in Ch 1, H L ^ ptr 

Lord Notiingham, L C , at pp 20, 30, Ifutiusson \ \\ oodjord (1799), 4 
Vos 227 jyer BuLint, J , at p 327 hgcrton \ Btawnlow (Bari) (1853), 4 
II L Cas 1, 51, 5t, 70, 95, 122, 205), this phiase should not be used (Bn 
Mash, Cook y Fndeuck, [1910] 1 ( h 1, 10 C A ) Ihe jumciplo against 
remote possibilitn s also forbids aliniilationol aiemanidei to a (oipoialion 
not ta me, oi to the light hens as puicbaflcis, ol a peison not in esse (Chalhs, 
Real Propel ty, 3id ed , p 116, see title Ri vVL Pkopj- air and CiiAirhLs 
Rtai) Objection bas bein made tint there is no tiaie of the luh in 
old cases (J^ewis Law of Perpetuity, Snpploim nt, p I2i, Giay, HuJo 
against Pcipetuitic**, 2nd ed , ss 125 ei seq ) hutli limitalions were not 
attempted beloie the introdiu turn of the rule against perpetuities, see 
Mailboiovgh (Duke) \ (hdolphtn (Bail) (1150), I Lden, 404, 415, ami 
( onipare illiaras Juridical Society Papers, Vol I, p 45, on the oiigiii 
ot the present mode ot seUlcmeiit 3 ho first hniitatioii, to the unborn 
peison himself, is valid , st e p 338, ante 

(h) It has been suggests d that tbc rule may not be (onfined to cases 
wluie the second uiiboin pn son is the issue of the hist unborn person 
(e>iQ JJo nutwood \ I/onyieood ( 1903), 92 L T 814, H I per Lord DavI' Y, 
at pp 815, 816 (the question aiose on the liiuitatiorr in this case, but 
was not argued, and the point was expiesslv leserved by the pidgnicnt), 
see also Seaward v Wtllocl (18t)1), 5 Ea^t, J98, per Loid Eiii-n borough, 
C J , at p 205, Doe d Gar tod v Garrod (1831), 2 B & Ad 87, /ier Loid 
TtNTERDiN, C T , at p 96, and compare note (g), p 336, ante In Re 
luoU, Frost V Frost, supra, at p 231, the nilp was said to apply to a 
icmainder, after limitations to an unmained woman and to anv suiviving 
husband she might marrVi to her childien (not neces-iarily the childieu 
of siKii smviving husband) living at the death ot the survivor, but the 
‘ ase baa been ciiticised , see Cbalhs, Real Property, 3Td ed , p 117 As 
to whether the rule applies where the first nnboni person takes an estate 
tad, see 2 Preston, Abstracts of Title, p 115, wheio it is so stated, and 
Williams, Real Property, 20th ed , p? 402 (a), where it is submitted that 
'-uch hmitatious should be valid For other suggestions, see notes (o), (r), 
P 366, pobi 

U) A G y Oummvns (1895), [1906] 1 I R 406, per Falles, C B , at 
p 408, 1 Preston, Abstracts of Title, pp, 128, 129 
(k) Whitby V MUehell (1889), 42 Ch D 494. per Kay, J , at p 500, 
Re Nash, Cook v Frederick, supra, at p 7 The ob^eivations in (kililin 

V Brown (1863), 11 Han 372, per Pace Wood, V -( , at p 375, 

(/) I Of note (1) see next page 
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744 This second rule applies to legal (m) and equitable (w) 
contingent remainders (o) cieated by limitations in instruments 
y^hether operating at common law under the Statute of Uses (p), 
or otherwise (< 7 ), but it does not apply to any limitations of personal 
estate (r), and, as to limitations in wills, is subject to the cy-pres 
dot trine (s) 

746 . In the case of appointments undei special poweis, the rule 
IS applied as fiom the date when the instrument creating the power 
became operative (f) It has, it appears, been so applied without 
legard to the fact that, though the persons to take under the 
limitations were unliorn at the date of the cieation of the powei, 
they WGie alive and ascei tamed at the date of the appointment (a) 

The persons taking in default of appointment, on whom the void 
estate devolves, are not impliedly put to then election to confinu 
Ihe appointment (Z^) 

whioli appear to be to the contiary, weie explained 111 Re Nash, Cook v 
FredertJc, [1909J 2 Ch 450, per 1* vf. J , at pp 458. 461, 462, as having 
no direct reference to this rule as distiiu t from the rule against perpetuities 

{1) See Honywood v Honywood (1905), 92 L T 814, H L, per 
Lord Davey, at p 815 

(m) Whitby V Miichell (1890), 44 Ch 1) 85, C A 

(n) Re Nash, Cook v Frederick^ fl910] 1 Ch 1, C A . tollowmg Mon\f 
penny v Detinq (1852), 2 De Gr M & G 145, fc»ec Hopkins v Bopkuis 
(1754). Cas Ump Talb 44, 63, n , Humberston v Humbersion (1111), 1 
P Wins 332 

(o) For a suggestion that the rule applies possibly also to executory 
devises, see 27 Law QuaiterJy Keview, pp 112, 171 , see also Nieholl v 
Nnholl (1777), 2 Wm B1 1169 (where the cy prks doc tune was applied to 
an executory devise, but the case is of doubtful authority, sec note (n), 
p 3()8, post, note (g), p 369, post) 

ip) 27 Hen 8, c 10 

(cy) In Whitby v MtU hell (1889), 42 Ch D 494, (1S90), 44 Oh T> 85. 
C A, it uas aiguc'd unsuccessfully that the lule did not apply to 
liiintations by way of use 

(0 Re Bowles, Amedroz v Bowles, [1902] 2 ("h 650 Ac‘cordingly pei 
honalty may be limited to an unboni child tor life, and after his death to 
hiH issue, piovided that the limitations are valid under the lulo agaiii'^t 
per]M‘tuilie8 (RotUledge v Doml (1794), 2 Ves 357, 362) It has been 
euggestod that exec utory bequests of terms ot years are subject to tlie rule , 
see 27 Law Quaiterly Review, pp 112, 171, where Somerville v Lelhbndq* 
(1796), 6 Term Rep 213, and ifeord v (1822), 6 B & Aid 801, in 

King’s Bench, and Beard v Westcolt (1822), Turn R 26, in Chanoerx, 
are cited as mstances On the other hand, it may be said that these case^ 
were instances of the application of the rule against perpetuities and that 
CoduZ/v Palmer (1833), 1 Cl Az;Fin 372, H L , amnning Reaqou^A y Edndqe 
(1827), 1 Sim 173, wheie, at p 209, the pomt was laised by Sugden, 
arguendo, may be pointed to as supporting the contrary view that the only 
Mwtnetion on such bequests is the rule against perpetuities 

(e) See p 367, post * 

(t) WhiUtnq V WhitUng (1908). 63 Sol Jo 100, Re Nash, Cook v 
Froderuk, [1910] 1 Ch 1, C A In Whitby v MitrheU (1890), 44 Ch D 
86, C A , the rule was applied os from the date of marriage articles in 
pursuance of which tlie settlement creating the power was made 

(a) WhMy V Mitchelk supra (where the issue were confined by the 
apMUitment to issue hving at the date of the appointment) , Re Nash, Cool 
V lFr$dsrtol, [1910] 1 Ch 1, C A (where both the unborn person and the 
remoter issue weie ahve and speiifioally named in the appointment) 
eompare th© oasei» under the rule against perpetuitus, cited in note ( 0 ), 
p 333, ante 

Cook y, f'rsdeiHk, ^910] 1 Ch I, C, A., following the casjs 
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SacT 2 — Ike Cff-pus DtKlnHf. SiKiT,*. 

746 . The cif-pu*s doctrine is a rule of construction of wills (c), Cyiitf^ < 
and, as applied to limitations void under the above rule, is as C 

follows — 


Where, in a will, theie is a limitation of real estate to a person aXitrin 
unboin for life, with remainders in tail to his children, or with ^ ^ 
successive remaindeis for life to his issue mdehnitely, end the 
testator’s intention that they shall take as purchasers cannot be 
le^i:ally effected, but there is a clear general intention that the 
estate IS to go in a course of descent, then the limitation is con- 
strued as such an estate tail in the peison to whom the estate is 
given foi life as will, if unbarred, carry the propeity to all the 
pel sons to whom the testatoi has ln^alldlJ limited it and to no 
(others (rf) 

The doctrine, first applied to executoiy luist9(c), apjilies also to AppiiraMon 
diiect devises ( / ), and to appointments by will under a power to an 
object of the power for life with lemamdei in tail to his hist and 
other sons wlio are not objects of the powei (7), but it does not 
apply to deeds (/i), 01 to gifts of personal estate (0 


as to the rule against perpetuities, cited in note (6), p 361, ante , and see 
JU Nash, Cook v Fiedenck [1900] 2 Ch 450, per Eve J , at pp 470, 471 

(e) Vaililty //m6er (1807), L II 4 Eq 443,446, Uampionv Holman 
(1877), 6 Ch 1) 183, 190 The rule is generally spoken of as an example 
of effectuating llie general intention of the testator by Bocnllcitiff the pai- 
ticular intention so lar as may be necessary to carry out the former ac( ord- 
ing to law see also Momfpenny v Z^cmi^ (1852), 2 I)e G M iSc G 145, 
172, where Lord St Leonards, L C , points out that the general intent 
IS not carried into effect at the expense o£ the paiticulai mtini, for iiotliiug 
is sacrificed 

(d) FoaUedge v Doml (1794), 2 Ves 357, per Arden, M R , at p 364 , 
approved in Mony penny v Dering^ supra, at p 174, ErO Rirliardson, 
I\mi/ V Hohnes, [1904] 1 Ch 3)2 340, Gray, Rule against Perpetnif job, 
2nd ed , s 643 adopted in Re Moriimrr (htty v Gray, [1905| 2 Ch 502. 
per Farwell, J , at p 506 , and see tbid , per Cozens IIahdi, L J , at 
p 514 

(e) llumhersiony I/wmftmton (1717), I P Wins I 2, Lyddonv EUison 
(1854), 19 Beav 565 

(/) Pitt V Jackson (1786), 2 Bro C C 51 (as to which cose see note (a), 
p 368, post) * Onjith Y l/amscm (1791), 3 Bro C C 410, VanderpUmk 
V (1843), 3 Hare, 1, 12 , Starkpoolev Siackpoole ^ I Eq R 

18, Parfiif Y II ember supra, Hampton y Ifolman, supra MorPimer v 
West (1828), 2 Sim 274, 282, to the contraiy, is not followed 

(a) Pitt Y Jackson, supra , Spencer (Lora) y Marlborough {Duke) 9 
3 Dio Pari Cas 232, SfadpooUv Sta<hpoole, svpni , Re IJennehy's Estate 
(1865), 17 I Ch R 97, C A (where the court refused to apply the doctnne 
to a will under which the aiipointees were put to their election, as to this 
case, sec Jarman on Wills, 6th od , p 280, note (o) ) , Jjtne y Hall (1873), 
43 L J (CH ) 107 

{h) PrudeneUY Elwes (1802), 7 Ves 382, and see S C (1801), 1 East. 
442, BeU v BeU (1862), 13 I Ch R 517, 526, Re Deimehy's Estate, 
sfipra, per Bradt, L C , at p 103 , Lewis, Law of Perpetuity, p 440 , 
Adams Y Adams {1711), 2 Cowp 651, Sagden, Powers, 8th ed , p 502 
In Eudes Y Eueks (1764), 2 Ves Sen 568, if that case is an example of the 
appheatton of the rule, it was applied to articles for a marriage settlement ; 
and see 2 Preston, Abstracts of Title, pp 166, 167 , Lewis, Law of Per* 
petnitj, p 440, n 

(f) iouOtdye V, DonU, supra, at p, 304, Eaney v. Tamil (1847)| 
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747 - Where the court comes to the conclusion that, although the 
testator has iised words indicating an intention tliat persons taking 
under the luuitation shall lake foi life only, the limitation, upon 
its true constuiclion, gives an estate of inhentance m fee (fe) oi in 
tail either expiessly ( 1 ) or by implication (t;/), then the court re]e( ts 
the woids indicating an intention of giving a life inteic&t onI> as 
being repugnant to, or as being merely descriptive of, the estate of 
inheritance 

748 Neithei b> implication nor by the doctrine of cy-pirs can an 
estate be earned to a class oi poition of a class for whom the testator 
never intended to pio\ide(a) The doctrine is inapplicable, therefore, 
wheie an estate tail confeiied on the first unborn person would 
either include any el iss of his issue who are not intended to take(o), 

01 omit nnj of Ins issue wiio are intended to talve(p), or where, in 
jiasBing from genmation to goneiation, the cluldien of the parent 
dying aie to take their patent’s share equally between them(cy) 
So, too, wlieie an estate tail would not desciibe tlio e^^tate of the 
issue 01 the com so of descent as w'heie the issue ot the unboin 
person aie to take under a powder of appointment by him (?), or are 
to take an estate in fee simple («), oi successive estates for jears 
dotoinunahle on lives (f), no estate tail can be cicated under this 
doetiine 

Tlie doctrine applies, howevei, wheie the childien of the unborn 
pel son aie to take as tenants in common in tail (a) 

7 Hare, 231, 234 , Raphael v Boehm, Codhinn v llaphael (1852), 22 L J 
(CH ) 299, Lewis, Law of Pirpetuity, p 435, Sugdtn, Powers, 8th ed , 
p 502 As lo a mixed timd, see Houghton v James (1844) 1 Coll 2f) 
44, Lewih, Law of PdpduUy, p 437 , (oay, Rule against Perpetuities 
2nd cd , 047, ii 

(k) Doe d Cotton v SUnlake (1810), 12 I ast, 515 
{1) Jteece V tiieel (1828), 2 Siiii 233, Hugo v Wdltams (1872), L R 
14 Eq 224 

(w) Wollcnv And'iewcs (1824), 2 Bing 126, Brooke \ Turner (1835), 

2 Bing (N r ) 422 , hash v Wood (1830), 4 My & Cr 324 , Fotsbrook ^ 
Forsbrook (1867), 3 Cb App 93, vompdvo GoocUiile d Cioss v Wodhidl 
(1745), Willes, 592, obseivtd upon in Pnoi on Is'^ue, p 62, Lewis, Law of 
Perpetuity, p 448, and Giay, Rule against Perpetuities, 2nd ed , s 656, 
note 7. who expiess the opinion that this case was simply an instance of the 
rule in Shell oi/s Case 

(n) Nonypenny V Ilennj (1852), 2 De G M & G 146, 174, Be Bwinq, 
Bistng V Buing, [1904] 1 Cli 533 , Be Mmtimer, Gray v Gray, [1906] 2 Ch 
602 NichoU V Ntcholl (1777), 2 Win Bl J 159, if and so far as it decided 
the contrary, is not now followed (see Be Moiitmer, Qiay v Grog, supra, 
at p 512), though the case is supported in Monypenny v Bering, supra, 
at p 175 

(o) Monypenny v Bet mg, supra, ^^Be Mortimer, Gray v Gray, supra 

(p) Be Btsmg, v Bistng, supra 

iq) Be Bi^hardhon, Vairy v Uolmrs, [1904] 1 Ch 332, 341, compare 
B^%stouj V Warde (1794), 2 Ves 336, 349 Ao to Mogg t Mogg (1816), 1 
Mer 664, see Lewis, Law of Perpetuity, p 431 , Gray, Rule against 
Perpetuities, 2nd ed , ss 635, 636 
(r) Bristow v Warde, supra 
(t) Balev Pew {ISoS) 25 Beav 335 

{ty See Somert^lle v Leihbmdge (1795), 6 Term Rep 213 , Beard v West- 
eotl (1B22), 5 B A, Aid 801 , Lewis, Law of Perpetuity, p 441 
(a) P%Uy JacAsen (17S6)| 2Bro C C 51 (not reversed on this point on a 
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749 In a case wheie estates for life are given to a class of Aaor s 
children of a living person, and estates tail in the shaie of each Tile 
inembei of the class are given to <he children of that inembei, the 
doctrine has been applied to the shait"> of such niembers of the 

class as aie unborn in the teslatoi’s lifetime, the limitations being Applioatiott 
valid as the} stand in the case of those luembcis lioin in his life- to Hhuei dit* 
time (h) uibuhvoJy 

Similarly, wheie the himtatioiib are to a numbei of peisons and 
then eldest sons in buccession, if the construction necessitates 
giving estates foi life oul} to tliose peisons wlio aie in being, the 
ly-ptta doctime may bo applied to the limitaliuns to those peisons 
who are unborn (t) 

750 The doctiiuG lias lieen held to have no application wheie a SucoohsIoh 
number of successive estates foi life weie ^i\en to a definite 
number of geneiations of issue (//), oi wheie an indefinite number ®^'^‘**^**”* 
of successne estates foi life weie given in favour of a laiger dasa 

than would take under an estate tail (<) 

761 The doctrine is not to lie extended ( / ) , and no contingent Dectrim' not 
Iimit.ilion can he intiodiiced m oidei to enable an ultimate linnla- 
tion, which would otheiwise he remoio, to take elTecl(f;) 

bill of ro\iow m Smith v Camelford (Ltml) (1705), 2 Vos 608 (see t/)fd 
At p 711), no decision on the question of cy prda being given by Ibo Lord 
(^hancclloi (see liouiledqe v T)orril (1794), 2 Ves 357, pci Auden, M U , at 
]) 364) ) , bco also Moqq x Mogq (1815), 1 Mor 654 (where ostaloh tail wejo 
implied), VandtiphinL v King (1843), 3 Ilaio, 1 J^itl v Jmhnon (1786), 

2 Bro C C 61, though desrnbod as going to the verge ol Iho law, is 
regarded as correct {Brudenell > hlwes (1801), 1 Last, 442, 451 , Stad 
poole ^ bUiflpoolp (1843), 6 1 1 q 11 18, 30, Monqpennq v JJenng 
(1847), 16 M W 418, 431— 436 (18/52), 2 De G M iSi (1 145, 176, lit 

Mortimer, Gray 's [1906] 2 Oh 502 615, Lewis, Law of Perpetuity 

p 429) Re 'irt/«ow’K Will, Deliee v M ihon (1899), 26 Victorian Law 
Itoports, 10 J (where the issue took at twenty one), appeals to he a slop 
lurther than Pitt \ Jackfion, hvpia 

(b) Vandei plank v King, supra, applied m Peyio^i \ LainbeH (1858), 8 

1 C L R 485, see East v fwy/ord (1853), 4 il L Gas 517, per hoi d 

Leonards, at p 556 . Lewis, Law of Perpetuity Supplement, p 146 , 

Gray, Rule against Perpetuities, 2nd ed , « 650, and note tlHjreto 

tlarman on Wills, 6th cd , p 203 

(c) Eastv Twyfoid (ISii), 9 Hare, 713, pe/ TnuNUi, V C , at p 729, 
affirmed (1853), 4 II L Gas 617 

(d) Seawaid x Wtllock (1804), 5 LasI 198 

(<») Be B%chardson, Parry v Holmes, \Pm] 1 Oh 332, 341—343, explain 
mg Seauard v Wtllock, supra, distinguishing Mortimer v West (1828), 

2 Sim 274, and approving Jarman on WilU, 6th ed , p 270, Lewis, I^aw of 
Perpetuity, p 433 

(f) Brudenell v Elwes (1802), 7 Ves 382, 390 , Boughhn v James <1844), 

1 Coll 26, 44 . Be MoHimer, Gray v *0ray, [1905] 2 Ch 502, 612 , Lewis, 

Law of Perpetuity, p 463 

(j^) Be Mart imct. Gray X Gray, supra , Ntchollx Ntcholl{nil) 2Wni PL 
1159 (where the estate tail was made determinable), is not lollowf d 
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Part IV. — Restriction of Accumulation, 


6bct^ 1 

Limits ol 
Period of 
Acmunnla 
tion 

UaratioD of 
a< cumulation 
generally 

(1) Rule 

ivgainnt 

perpetuities 


Sfccr 1 — Limits oj Peiiod of Accumulation* 

752 Tiubts foi accumulation and dispositions directly or 
lucUrectl} causing accumulation, wholly oi paitially, of the rents, 
])iolits, 01 income of any leal or iieisonal property are subject to 
the following restiictions — 

753 First, whatever the date of the instrument, or the puijwse 
of the accumulation, not being for the payment of debts or incum- 
brances (n), such trusts and provisions are subject to the rule 
against perpetuities, and must therefore be so limited that the 
accuinnlation must necessaiily come to an end, or be deteiminable 
oil the benehciaiies attaining vested interests, within the peipetuity 
])eiiod(f<) This is the only lestriction in cases not coming within 
the second oi thud rules following (c) 


(2) Acciiniii 
Jntions A< 
1800 


764 Secondly (^0* all instruments dated after the 28th July, 
1800((»), and in wills dated before that date of testatois who were 
living and of sound mind after the 28th July, 1801 (J) whatovei 
the puipose of accumulation (^ith certain specified exceptions ((/) ), 
property cannot be settled or disposed of so that the rents, piofits, 
01 income are to be wholly or paitially (h) accumulated foi an> 
longer term than such one of the following peiiodB(i) as either is 


(a) As to the exception of accumiilafionB to pay off debts or ineumbranees, 
see p 327, ante , and see p 376, post 
(h) As to this period, see p 300, ante 

(c) Haiiuon v Hairison (1787), cited Thellusson v Woodford (1799), 
4Ves 227 286.338, Thelhisson y Woodford [IS0&), 11 Ves 112 H L 
Shaw y Rhodes (1836), 1 My & Or 135, 154, affirmed sub nom Evans v 
Uellier (1837), 5 Cl A Fm 114, H L , Curtis v Lultn (1842), 6Bea\ 
147 Wilson V Wilson (1851), 1 Sim (n s ) 288, 298, and for cases oi 
aecninnlations void under this rule, see note (n), p 371, post 

(d) Accumulations Act, 1800 (39 & 40 Ceo 3, c 98), s 1 The Act 
oni^iiiated in the discussion produced by the will oi Mr Thellusson, which 
came before the t ourt ui Thellusson v B oodford (1 799)j 4 Ves 227 (affirmed 
after the Act was passed (1805), 11 Ves 112, H L ), and is commonly 
called the Thellusson Act (see (largrave, Thellusson Act, pp 1 et seq\ 
2 Jurisconsult Exercitations, p 307) As to the proper mode of con- 
struction of the statute^ sec Varlo y Faden (1859), 1 De G F & J 211, 
per Lord Campbfll, li C , at pp 222, 223 

(r) The date oi eomimnceinent oi the Accumulations Act, 1800 (39 & 
40 Geo 3, c 98) {dfid , s 1) The Act applies to deeds as well as wills 
(Re Rosslyn's (Lady) Tinsi (1848), 16 Sim 891) 

(j) Accumulations Act, 1800 (39 3c 40 Geo 3, c 98), s 4 
(o) See note (m), p 371, post, and p 376, post 

(h) Eg, n specific aliquot part of the rents (Show Y Rhodes (1836), 
1 My & Or 136, 165 (t^o thirds) ), or the excess of income over a cer 
tain sum (Tiieleif v Trteley (1832), 3 My & K 560), or over what is 
applied to other purposes (Mathews v Kehle (1868), 3 Ch App 691) 

(«) Accumulations Act, 1800 (39 & 40 Geo 3, c 98), s 1 , and see Re 
C^ins, Cdlhns v Collins (1886), 82 Ch D 229, Smeed, Archer v Frail 
(ISM), 64 L T 929 As to these penods, see, further^ p. 375, poet , and 
ae to the constderations of public pohey embodied in them, see 2 Prwtom 
Ahfttiucia of Title, p ISO, 



Part IV — Rbstmction or AoctriiDiJiTioif. 


m 


BxpreBsly chosen by &e instrument oi is appropriate to the diS' 
position thereby made, namely — 

(i ) the We or lives of the grantor or grantors, settloi or settlors, 
(li ) the term of twenty -one years from the death of any such 
giantor or settlor, or of the testator , 

(in ) the minority or respective minorities of any peison or 
persons living or en i entte sa mere at the time of the death of such 
grantor, settlor, or testator , 

(iv ) the minority {k) or lesjiective minorities of any peison 
or persons who, undei the uses or trusts of the instrument, would 
for the time being, if of full age, be entitled to the rents, profits, or 
income directed to be accumulated 
These periods are alternative, and oiilv one may he chosen , two 
or more of them cannot be made consecutive peiiods for accumula- 
tion (1) Any shorter jieriod may bo chosen 

765 Thirdly, m instruments dated aftei the 28tb June, 18fi2, 
and m wills dated befoie that date of testatois who died aftei that 
date, wheie the purpose of accumulation is the pui chase of land 
only, the only period for accumulation allowed is the minoiity oi 
lespective minoiities of any person oi persons who, under the uses 
or trusts of the instrument, would foi the time being, if of full age, 
be entitled to leceive the lents, profits, oi income directed to lie 
ticciimulated (m) The two latter lules aie heieafter called “the 
statutory rules,*' and the peiiods so prescribed “the statutory 
periods ’’ 

766 In eveiy ciifac wheie an accumulation is tliiccicd for anv 
peiiod longer than these statutory peuods, then, if the peiiod fiKotl 
by the insUument may exceed the perpetuity peuod> the direction is 
entirely void (n) , but, if it does not exceed the perpetuity period, 
or iH necessarily determinable by beneliciaries within that jM^nod, 


(k) An accumulation directed duiitu; a conventional niinoiUy (e q , until 
pome person attains the age of twenly ti\e) takes ettect subiefl lo iho 
\c cumulalioiiB Act, 1800 (39 A 40 (Jleo 3, c 08) , wee Fuljora v llurdq, 
[1909] A C 570, 575. P C 

(/) Be Bosslyn^a (Lady) Trubt (1848), 10 bim 191 , Jhlaon v II ikon 
(1861), 1 Sim (N a) 288, Jaqger v Jaqqer (1883), 25 < Ji D 729, lie 
Lmugion, Ernnqton TurbuU v Emiiqtan (1897), 70 L 9' 010 

(m) Accumulations Act, 1892 (56 & 56 \ict i 58), s 1 , /iJr llamvtr 
{Barmeaah HerbM v Freahfield (2), [1903] 2 Ch 330 The Accumulations 
Act, 1800 (39 & 40 Geo 3, c 98), applies to wills and instruments within that 
Act not falhng within the scope of the Accumulations Act, 1892 (65 56 

\ict c 68) , see, lor example, Re Allan, Havelock v Havelock (1881), 17 
Ch D 807, 811, Be Btrangwayf., HtcUey y Sirirngwaya 34 Vh D 

423, C A , and Be Alford, Buiit v Parry (1888), 32 Ch D 383, 380 
(twenty years) , Be T)e Uoghion, De^Hoghion y* De Hoghton, [1896] I Ch 
856, 866, C A (twenty-one years! 

(ti) Southampton {Lord) v Hertford {Marg^uts) ilSl3), 2 Ves & B 54 , 
ManhaB v Holloway (1820), 2 Swan 432 Palmer v Holford (1828), 4 
Russ 403: Vawdry v Qeddea (1830), 1 Buss & M 203, PorUrv Foyi 
(1834), 6 Sun 486, (Mfflth v BlufU (1841), 4 Beav 248, Curfu v 
LuJem (1842), 5 Beav 147, Browne v SloughUm (1846), 14 Hm 369, 
-SVwwhndl V SkelmorsdaU (I860), 17 Sim 187, Turvm v yewijOfne 
(1856) 3 K &J 16, Smtihy Ctwifiny/i/iwe (1884), 13 L K Ir 480, and 
s-eBuiwv 8luaH (18«7), 28 Ontano RaporU, m, airmd Trmt Co y 
I’uotU (1910), 179 Federal Reporter, heww, Law of Perpetuity, 

p ' , , 


Smv. 1. 
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PURPETUITIKS 


Sect 1 
Limits of 
Period of 
Accmnala- 
tion 


Propert y 
•ubjpct lo 
tho ruicM 


What 

diitctions are 
within tl ( 

rulcBb 


the diiection ib not entirely void, but is valid to the extent of such 
one of the four btatutory periods as is a])propiiate, and is invalid 
for the excels over such statutoiy period (o) Wheie the pui’pcses 
of accuinuLition include a puiposo affected by either of the statutory 
rules, the effect is to strike out the purpose in question from the 
direction to accumulate so far as the statutory lule is infringed (p) 

767. The property subject to the statutory rules includes 
Jhiglish land devised by the will of a testatoi domiciled abroad (ly) , 
but not propel t\ tho rights in which are goveined by the law of 
any other countij where these lules aie not adopted (?), and the 
second rule does not apply to property the lights m which aie 
governed by Irish hi\v(ii) 

A direction in the will of a testatoi domiciled in England that the 
income of his lesiduiiry peisonal estate is to be invested in landed 
jiiopei ty abroad, as to which these rules have not been adojited, does 
not rendei the rules inapplicable (/) 

768 Accumulation within the menning of the statutoiy lules is 
directed by any expiessioii denoting that tho whole oi part of the 
income of property is to be sepaiated from tlio ownerahip of thrXi 
property, so as either to form, or to be an accietion to, the cai)ilfil 
X)t any fund (cz), oi so as to be a postponement of, and restriction on, 
the l)enefacial enjoyment of the propeity (/>) 


(o) Gnfiths V Vere (1803), 9 Vea 127, Lonqdon v Simsori (1806), 12 

Vea 295 Show v Ifhodes (1836), 1 My A Ci 135, 154, allinned m Kians 
V //c//ur (1837), 6 Cl A Fin 114,11 L , Blea^ev (1840), 2 Boav 

221 , Be Jlohhlyn'fi (Lady) Tnud (1848), lb Sun 391 , Re E)nn(fou^ 
Errmglon TurbuUy Errmgton (XS^l) 76 L T 61b 

(p) Re Llanover (Baronebs)^ Herbeit v Fteshfield (2), [1903 j 2 Ch 33(>, 
336, comparo Vine \ Raleigh, [18911 2 Ch 13, 16, C A , Re Mason 
Mason v Mason, [ 1891] 3 Ch 467 A duecfion tor ate umulatjon, including 
actunuilation foi payment of debts, is good if unlimited in time, so fai 
as that purpose is concerned (Southampton (Lord) v Ilerifoid (Matqm^) 
(1813), 2 Vos A B CA, Re Stamfoia and Warrington (Fail), Bayne \ 
Gteg, ri 912 J 1 V\\ 343, C A ) 

(q) FteUv Carbay (Lord) (IS7*X),L R 16 Eq 461, see title COMLICT 
01 Ii\ws, Vol VI , p 209, and compare note (q), p 311, ante 

(r) Haldane v Ethlonl (1871), 24 L T 934 (testator domiciled m Jci'sey) 
\s to Scotland, tho exception of hciitable pioperty in that country in the 
AtouinulahonH Act, 1800 (39 iV 40 Geo 3, c 98), s 3, was repealed by the 

1 ntail Amendiiieut Act, 1848 (II A 12 Viet c 36), s 41, as to lustruineiiis 
coming into effect alter the passing of tho lattei Act , see Keith's Tiustees 
\ Keith (1857), 19 Dunl (Ct ot Sess ) 1040 The Act is m force in 
Ontario and New Zealand, and similar enactments have been passed hy 
the Australian Slates 

{«) Including Irish land (Ellis v Mojncell (1849), 12 Beav 104, where, 
however, it was held to affect the accumulation of income of the acciimu- 
latijd rents), or funds settled by an Insh settlement, though they are to 
1)6 invested in England (Beywood x ^He^ywood (1860), 29 Beav 9) The 
Ao< umulations Act, 1800 (30 & 40 i»eo 3, c 98), does not apply to Ireland, 
havuig been passed before tho Act ot Union , but tho AccumiUations Act, 
1892 (65 A 56 Vict c 58), apphes to Ireland , see ShiUington v. Poriadawn 
Urban Distriet Council, [191 IJ 1 I R 247, 261 
(i\ Maephersony (1858), 28 L J (CH ) 177 

(n) ^ ^ , directions to "add dindends to capital (Webb v Webb (1840). 

2 Btuy 493 Matiin v Margham (1844), 14 Sim 230) , to invest 
incoma to fojrn ^i Mibsequent gift (Mathews y KehU (1868), 3 Ch 
App 691 Smith V Cunvnghnnie (1884), 13 L K Ii 480 , Re Walkerf 

(b) For note (6) see next page. 
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Part IV — ^Bkstrxction of AocomuIiATIow* 


769 . Ih© accumulation may be either at simple or oompound 
interest that is, the income deiived from capitalised income may be 
tself capital or not (c) 

780 Such accumulation may bo implied from the form or 
nature of a gift, wheie tho substantial ineamiig of the limitation 
lequires that accumulation shall take place, or wheio accumulation 
would be the inevitable result of the limitation either generally 
or upon certain contingencies (d ) , thib is a question of construction, 
determined as if no such i ules existed (/»). 

A tiust for accumulation implied m the gift arises where residuary 
peisonal estate is bequeathed on a futuie contingency, and the gift 
carries in tei mediate income , pending the contingency there is an 
implied accumulation, which is valid foi one only of the statutoiy 
periods (f) 

The fact that lents, which do not fall due until aftoi the expiia- 
tion of the statutory period, and aie to be apportioned to that 
period, will not be received until after the end of that peiiod does 
not make an invalid accumulation (q) 

761 In geneial, accumulation required hv law does not cause 
any suspension of the enjoyment of the property and is not affected 


WaUcerv TTaWior (1886), 64 L T 792 , Tie M anon Masony Mason, [}m\] 
3 Ch 467) , to place the iiicoino iii certain investmonts {Ma<phernon v 
Stewart ()S5S),2S L J (cii ) 177), to “retain and set apait” income {lie <V>r 
Coxy Edwauls, [V)00]\W N , see Bateman v U otchhin {\Si7) lOBcav 
426) , to form a leseivc fund (AV Swam Monclton v IlamU, fl906j 1 (^i 
669, C A , KenurlbaU^Uurlhaiiy [19101 2 Ch 659), ora sinking 

fund (Bateman v Hotchkin, svpra Vatlo v Fnlen (1859), 1 Do CV F A T 
211) Tho mere fa<t of the woid “accumulations** being used does not 
<onstitnt6 such a direction if the accumulation is not tho lesult of «n\ 
direction by tho testator, see BrvdgnoHh Corporation v Collins (1847), 
15 Sim 638, 540 , note (d), tv fra 

(h) Preamble to the AccnmnUtions Act, 1800 ( 19 & 40 Geo 3, c 98) 5 
Vine V Fnleiqh, [18911 2 Ch 13, C A 

(0) Colquhoun v Colquhoun's Trustees (1892), 19 R (Ct of Sc«h ) 946 
Mackay^s Ttustees Y Mackay [I909j S C 139, 149, Wentwotthy Went 
worth, [1900] A C 163, 170, P C 

(d) Evans Y HeWter (1837), 5CJ &Fin 1 14, H L , and see S C , sub noin 
Shaw Y Rhodes (1836), 1 My A Cr 135 Morgan v Morgan (1851), 4 
De G & Sra 164, Tench v Cheese (1855) 6 Do M A C 45j, C A , 
per Lord Grai^ worth, L C , at p 462 followed in Malhtivs v Kehle (1868), 
3Ch App 691, 696 , Lord v Colvin (1860)v 23 Duiil (Ct of Scss ) 111 , 
Smyth's TrusteesY Kinloch etc (1880) 7 R (Ct of boss ) 1176 If Elborne 
Y Good (1844), 14 Sira 165, 175, 176, md Bridgnorth Corporation v Collins, 
supra, amount to dicta or dec isions of Shadweli , V C , that where there 
18 no express direction to accumulate the statute does not apply, tlu^se 
cases are not followed 

(c) Shaw V Rhodes, supra, at pp^ 153, 165 , Tench y Cheese, supra, at 
p 466, C A , Campbell's Trustees v Campbell (1891), 18 R iCt of Stss ) 
992 


(/) Green v Ekvns (1742), 2 Atk 473 , McDonald v Bryee (1838), 2 Keen, 
276; Bectnve (Countess) v Hobson (1864), 10 H L Cas 666 , Putsell v 
Wder (1866), 4 Macq 992, H L , Wade Oery v Handley (1876), 1 Ch D 
663 , Ralph v Camek (1877), 6Ch D 984, 997 : aiArmed (1879), 11 Ch D 
873, C A , Ra Htscoe, Hiscoe v Waite (1883), 48 L T 610, Logan's 
Trustees v Logan (1896), 23 R (Ct of Sess ) 848 , Re Taylor, Smart y 
T aylor, [mi] 2 Ch 134 
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by the statutory rules (h). Where property is immediately given 
on trusts for any purpose, to which no immediate application of 
the property is possible, there is a duty in the trustees, implied 
by law, to accumulate the income in the interval , and accordingly 
an express duection for such accumulation is valid, but is mere 
surplusage (0 Similarly, where at the end of a valid period of 
accumulation the person entitled is an infant, theie may be a 
fuither period of accumulation during his infancy imposed b;y 

lawO) 

762 A duection to invest in stocks, to produce a fund to be 
invested in the pui chase of real estate on a contingency, is a direc- 
tion for the pui chase of land under the third rule (h ) , and “ land ” 
has the meaning given to it by the Interpi etation Act, 1880 (Z) 

Since under the Settled Land Acts (m) capital moneys may bo 
applied to othei purposes than the pin chase of land, a duection in 
an instillment that aicunuilatious aie to be deemed capital money 
undei the Settled Land Acis(//t) ib not within the thud iule(/f) 

The accumulation involved in a duection by will to invest a fund 
and its accumulations in the puichase of land, oi to invest the 
proceeds of sale of land and the accumulated leuis ni peisonal 
estate, may be conhned to a valid period by the doctrines as to the 
time allowed for conversion and payment of legacies (o) 

763 The question which is the appropiiate period foi vshidi 
accumulation is validly directed is a question of construction of 
each instiument(p) , that peiiod is not necessarily the longest, noi 
the one which may best eflectuate the intention to accumulate, hut 
it IS the one that actually fats the intention as dechiied by the 
instrument (q) In selecting the period, not meiely events which 


{h) Bryan v ('olhns (1862), 16 Beav 14, •per Romilly, M R , at p 17 

{%) Lomhe v Stoughton (1841), 12 8im 304 

(;^) Onflfhs V 1 ert' (1803), 9 Vee 127 per Loid Eldov, L C , at p 13C 
CAxilained m Tench v Cheene (1865) 6 De U AI & (1 453, 463, C A , aud 
^^alhe^vs v Keble (1868), 3 Ch App 691, 606, as a matter merely of tin 
management of the infant’s propeity by the court, and see Bigan v 
Collins (1852) 16 Beav 14, 17, 18, where it is pointed out that m this cast 
the accumulations may, if necessary, be applied for the maintenance and 
advancement of the infant 

[h) Be Cluiierhuck Fellowesx Fellowes^ [1901] 2 Ch 285, not following 
an observation of Chitty, J, in Be Dan-^on, Bell \ Danson (1895), 11 
R 633 As to the thud lule, see p 371, ante 

(1) 52 & 63 Vict c 63 , JBe Clutteibucl, Feltowea v Fellowcs, supra, at 
288, Be Danaon, BeU v Damon, supra, see titles 13 eiixe T8 , 
Statutes 

(w) See title Sevtubmenis « 

(n) Be Danson, Bell v Dunson, supia 

(o) Sitwell V Bernard (1801), 6 Ves 520 , see Jarman on Wills, 6th ed , 
|) 1232 > Hargrave, TheUusson Act, p 169 See, generally, title Executory 
ano Administrators, Vol XIV , pp 242, 262 

(p) 'the oonstrui tion and effect of the instrnment is unaffected by the 
Act ia other i-espects (Oreen v Gascoyne (1866), llJur (K s ) 146, 146 

v Marsden (1838), 2 Keen, 664, per Lord LaNcdaxe, M R , 

at p. 6?4), 

Kuinghn hntngUrn Turhutt v Emngton (1897), 76 L T 616, 
|>rr Kbkewkii, J , at p Off , and see Jagger t Jogger (1883), 26 Ch D. 
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have actaally happened, but those \^hich might have happelied» 
to affect the limitations of the lustiunient are to be considered (v). 
The appropriate period is none the less adhered to because 
accumulation is only directed to begin at some time after the 
commencement of the period, and therefore the trust either 
cannot continue for the full length of that period or is entirely 
ineffectual (s) 

764 . In non-testamentary instruments, to which alone the first 
peiiod of the second rule (t) is applicable, where accumulation is 
directed during the lives of strangers without a reference to any 
ininoiit\,it 18 valid for the period common to then lues and the 
settlor’s life(«) 

The period of twent> -one years from the death of the settlor or 
testator ib reckoned so as to go up to and include the twenty 
lirst annueisary of Ins death and to follow nninediatelv on lus 
death («)* 

The teini of a ininoiity of an> peison living or rn ?rNf/r m vt^fc 
at tlie time of the grantor’s or testaioi’s death is also reckoned to 
begin immediately on that death (/>) 

The fourth penod of the second rule((), where the minority xs 
lliat of a pel sou who would be entitled if of full age to the rents and 
piofitb to be accumulated, need not begin fi cm the death of the 
testator, and is not confined to persons bom in the testator's or 
settlor’s lifetime (d) 


729, 733 In a will, unless the accumulation is directed by reference to 
a minority, or some personal event connected with a person who for the 
time being would be entitled, as undei the fourth penod, the twentv om 
years period is adopted (Griffiths v Veie (1801), 9 Ves 127 , (haubley v 
Oawlcy (1835), 7 Sim 427 , Miles y /)ycr (1837), 8 Sirn 330, Tench y 
Cheese (1855), 6 De G M & G 453, C A ) 

(r) Jaggery Jaggt r (ISS^S), 25 Ch I) 729, per Kat, J , at p 734 As 
to the extent to which the court will take into account the fai.t that a 
woman is past the age of child benniig, see Kdwnrdn v Tuck (1853), 3 
De G M 6: G 40, 64, 72, (' A , Re Travis, In y OieaUfrex, [1900] 2 
rh 541,0 A 

(s) Webby Tfc56 (1840), 2 Beav 493 , A G y PoaWen (1844), 3 Haro, 
555 , Lord v Golvin {I860) 23 Dual (Ct of Sens ) 111 , Smith v Lomas 
(1864), 33 L J (cir)578, CamphelVs Trusteeny 6"/7wp&c//(1891 ), 18 R (Ci 
of Sess ) 992, Re Rmngton, Rrrington Turbuii v IJrrtngion (1897), 76 L T 
016, Re Travis, Frost y Greatorex, \i900\il Ch 541, <' A 

(0 See p 370, ante 

(u) Re Rosslyn's (Lady) Trust (1848), 16 Sira 391 , Jagqer y Jogger, 
supra, sec Re ICrrtngion, Emngion-Turbutiy Errivqion, supra 

(a) Webby Webb, supra , Goist y Lowndes (\H^\), Ui^im 434 (whore 
dividends due on the twenty-first anniversary ol the tA'stalor’s df atli were 
licld to be subject to the direction •for accumulation) , A G y PouUen 
(1844), 3 Hare, 556 , CampbelVs Trustees v Campbell, supra 

(b) Jaqqer v Jogger, supra, per Kat, J , at p 733 In Blasson v 
Blasson (1864), 2 De G J & Sm 666, where accumulation was directed 
until the children of A , B , and C , bom and hving at the death of the 
testatnx, attained twenty-one, it was held that a child en ventre mke 
was not included 


ie) See p 870, ante 

(d) BeO€tHtll,CatteUr OatteU, [1907] 1 Ch #07, not following the niggB»« 
tion in EOn v BamUrtm- (1819), 4 Madd 276 (which, however, wm 
M soopted ne uoournte in £Uu v. MuxwtU (1841), 3 Benv. CSi, 697, nod Bryn# 
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Bbot 2 — Exceptions f I om the Statutory Bidet 
Sub-Seot 1 — VroiititonB fcr Payment of Dehts or Incumbrances 

765 The til fit exception is any provision for payment of 
debts of any giaiitor, settlor, or devisor, or other person or persons (<*)* 
The piovision must be bond fide foi the payment of debts (/), but 
the piovision is none the less bond /ide because it piovides for other 
matters in addition to the payment of debts (r/) 

The debts may be cither existing debts, oi contingent liabilities 
to aiise in the fntuie(//)» ai^d may l)e debts of a stranger (t) The 
debts must not be, liowevei, mere charges on the interest of a 
person under a trust foi accumulation ( j) The exception has been 
applied to niortgcigos, either existing at the testator's death or made 
pursuant to liis will, of an amount ascei tamed or to be ascot tamed 
in the execution of valid tiustb(A) 

766 Wheie ci editors are paid otheiwise than fiom the proceeds 
of the fund directed to be accumulated to pay debts, the trust foi 


V. Oollms (1852), 16 Beav 14, 17), and the dictum m dagger v Jogger 
(1883), 25 Ch ]) 729, 'per Kay, J , at p 733, that the statute prevented 
a(< umiilation of income duiing the minority of a diild iinhorn at the death 
of the teataloi, or date of Ihe settlement see also 2 Pre^^ton, Abstracts of 
Title, p 181, Hargrave, Thellusson Act, pp 119 — 136 In Longdon v 
Simeon (1806), 12 Ves 206, the penod of twenty one yeais was taken by 
the court as the limit If the duration is duiing all such times as any 
peisoTi bt neflcially interested in real estate settled in strict s( ttlenicnt should 
bo undei twenty-one, it is entirely void under the lulo against perpetuities 
{MnrehaUv Bolloway (\^2i)) 2 Sw^an 4 32 , and see J/ci/teWt v Holloway 
(1872), L 11 5 H L 532, and p 370, ante), except whcie the trust is 
statutory (Couveyaiumg and Lawr of Pioperty Act, 1881 (44 & 45 Vict 
c 41), B 42) 

(e) Accumulations Act, 1800 (39 & 40 Cieo 3, c 98), s 2, Bacon v 
Proctor (1822), Turn K 31 , Bateman v Jloichkin (1847), 10 Heav 426 
(/) Mathews \ Keble (1868) 3 Ch App ()91, 697, following Vmlo v 
Faden (1859), 27 Beav 265 , aflirined 1 Do G F & J 211 

(g) Be HurlbaU, Hurlbatt v Hnrlbali, [1910J 2 Ch 553, 669, but see 
St Aubyn v Sf Auhyn (1861), 30 L J (cii) 917, ver Kim^rsiey, V C , 
at p 922 After the debts aie paid, the accumnlution is confined to the 
statutory period (Golgnhounx (Jolqvhoun'e Tiuetees (\S\)2) 19 R (Ot of 
Bess ) 946) 

(A) Varloy /’aciew (1859), 1 De G F J 21 1. 224, explaining the dtcia 
of Loid Bt LfONARDS, L C , m Bannigton {Vtsiount) v Liddell (1852), 
2 De G M As G 480, 498 , He Mason, Mason v Mason, [1891] 3 Oh 467 , 
Be Hurlbatt, Uiutbati v Huilhaii, supra In Re Cox, Cox v Edwards, 
(1900] W N 89, Byrne, J , hclci a provision for a reserve fund against 
iutuio losses Hi the testator's business void beyond the twenty one years, 
** there being no direction m the will for payment of debts 
(i) Barrington (Pt^coiiRf) v Liddell, supra, at ^ 497, 498, dictum of 
liord 8 t Leonakhs, L C , in opposition, to that of Turner, V C , in S C 
(1862), 10 llaie, 429, 434, as to the exception under the rule against 
perpetuities, see p 327, emte 

(t) Mathews y (1868), 3 Ch App 691 

(t) Bateman V //ofcWwi (1847), 10 Beav 426,433, Baeiwv Proctor ( 1822 ), 
Turn &E 31, but Bee Smyth's Trustees y Kinloeheic (1880), 7 R (Ct of 
SeM ) 117^ per Lord ORXjmALE, at p 1186 In Be Llanover (Baroness), 
HerM r Barn, [1907] 1 Ch. 636, a mortgage by the trustees of a will for the 
purpoie of raising estate duty was held to be an incumbrance within an 
aooumnlatioD cUinse, but no question arose under the Accumulations Act« 
1800(96^’ 40 Geo 3, o 98)^. 
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accumulation comes to an end, and any right expressly or imphedly • 

given to the persons who, claiming under the instrument, are thus ffimuttfllll 
disappointed by the mode of payment to have the accumulation con- fIrMHI* 
tinued to recoup them is not aithin the exception, and is valid StrtWWi^ 
only for one of the statutoiy peiiods (/) RnJeit 


Slb Sfci 2 — Proii6(OU9 foi liamintj /'oWtfmi 

767 The second exception w any provision for raibing portions Portiorn, 
foi any child or children of any giantoi, settlor or devisoi, or m\ 

child or children of any peison taking any inteiest nndei tlie 
instrument (in), 

768 A poition, as alloNved to ho thus pro\ ided for, includes a sinn Mtaning ot 
of money secured to a child oi class of cluldien out of piopeily 
springing from or settled on IIkmi paiont(M) , and, in goneial, inust 

take eflect as a part oi shaie of (he whole piopeity of the family (o) 

The portion need not, howeiei, he cieated by the iubtrimiont iribhumentH 
directing accumulation (/)) , thus, the portions may be poitions 
charged for youngei children m a siiiet settlement, contained oithoi po^tiong* 
in the instillment directing the accumulation ((/) or in any otluu 
instrument (i) 

769 A pGCuniaiy legacy or annuity directed to accumulate may Fimas winch 
he biich a poition, accoiding to the circuiustancos of the casetn) inavormnv 

portiOTiH 

(1) Ee Heaihiote, Ifmthroic \ Trnuh [1904] 1 Ch SJO, and see note (o). 
p 320, ante 

{m) Accmnulations Act, ISOO (39 wX. 40 («oo 3, o 98), s 2 The Btafruioiv 
( \pieB8ioii in the last lew wiiids ih ‘ taking any inlcrcMt under such ton 
\cyance, settlement or devise” hat tht last woid is now interpioicil to 
niedn ‘‘will’* (Ba}}tnqion {Vustonni) v Ijiddell 2 1)( (» M (I ISo 

oOO, per Lord bi Li on \iu)s, L , leveising S V (1H52), 10 Hare, 430 , 
where Tuunfr, V , hdtl that the inteiest must be iaktn in the devist d 
property the income ot winch was to be accuirinKited) , h(‘c also Hoinne v 
Buchtoii (ISrjl), 2 Sun (n b ) 01, 101 , ^^o}qa^l \ Mottfan (1851), 4 Uo 
(t & Sin 104, 171, 172, 174 , Rr SU pin nn, Kilhn v IkUn, |1904| 1 Ch 
322, 327 Where the purposns ineludc other d>jects, then after the 
poitions are raised the aocmnulation is confined o the statutoiy peiiod 
(Re Philltpe, rhdUve \ Levif (1880), 49 L J (cii ) 198) 

(n) Beech \ Bi Vincent (Lo id) (1850), 3 De (4 Sni 878, Jomn v 
Ma 4 jgft (1852), 9 Hare, 005, 007, per TuRNr^K, V C , Re Stephens, Kilby v 
Betts, supra, per Buckify, J , at p 327 , ColqtiJwmi^s Ti tthfees v CoJqitfvoun, 

[1907] S C 340, per Lord Stohmon in Dari ivo, at p 152 

(0) Edwards v Tucl (1853), 3 De (4 M &; D 40. il A, per Lmd 
C RANWORin, L r , at p 58 

(p) Halford v Stains (1849), 16 ^irii 488, Boutnt v Buditon (1851), 

2 Sirn (N S ) 91, 90 , Baminqton (rwcowat) v Liddell, supra, at p 498 

(q) Beech v St Vincent (Ijetrd) supra 

(r) Bamngton (Viscount) v Liddell, supra, Middleton v Losh (1852), 

1 fem &;G 61 (additions to portions created by anotlieniisfruiiient) 

(«) In Beech y 8t Vincent (Lord), supra Bamngton (Viscount) y J/idddl, 
supra (explained in Watt y Wood (1862), 2 Drew & Sm 66, iSl),St Paul v 
Heath (1865), 11 Jur (K s ) 903 , Middleton v Losh (1852), 1 3m & G 01 , 

Be Stephens, Kilby V Betts, supra, and ColquhomVs Trustees v Colquhoan 
supra, such an accumulated legacy was held to be a portion ” , arid 
see Buriy Sturt (1853), 10 Hare, 415, os reported at 22 L J (cii ) 1071, 
per Page Wood, V C , at i> 1074, see note (r), p 378, post In Jones v 
Moggs, supra (purporting to follow Eyre v Marsden ( 1838), 2 Keen, 504, and 
Bourne v Bu^cUm (1851), 2 Sim (n s ) 91, which were cdaes of residuary 
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But a provision for a portion is not constituted by a provision 
directing additions of income to capital merely for the purpose 
of making one gift of an aggiegate fund (a) In such a case, in 
which the accuTnulation is simply to increase the amount of the 
fund, no piovisiou for a portion is made where the fund is the 
whole estate of the settloi oi testatoi (h), oi is a residual y estate or 
share of a residuaiy estate of a testator (c), or is a specifac or general 
legacy to named persons (d) No provision foi a portion is made 
where the accumulated fund is held on tiust for the parent for life 
and after his death for his children, even though an eldest son is 
excluded, as is usual in provisions for portions under family settle- 
ments (e), noi wheie the fund is set apart to provide annuities 
for the parents, and after their deaths is given to their childien( f)^ 
nor where tlie child has only a powei of appointment ovoi the 
fund (r/), 01 only takes the interest of the fund {h) 


estates), Moiganv Morgan (1851), 4 De G & Sin 164,174, Dtmoeitv 
Pollard (1859), 27 Boav 196, Wattv Wood (1862), 2 Drew & Sm 56. 61 
(where the legacy was held on trust for the paient during her life, and after 
her death for hei yoiingei children), legacies were held not to be jiortions 
liiShawy jK/iode« (1836), I My &;Ci 135 (afflimed m I?van« v HellierilSZl) 
6 Cl & Fin 1 14, H L ), Bosanquet, J at p 159, said that wheie (as in that 
case) the whole lents and pioflts are giv en m the first place to persons during 
the lives of their parents, with the exception ot small annuities only to bo 
paid (hereout to the paients themselves for their own hves, and a gitt (of a 
specific sum) to the same persons after the death of their parents is super- 
added which is to be paid out of the subsoquout rents and piofits, the 
suporadded gift could not be a “ portion** , and see BarrinqUra {Viscount) 
V LtddcU (1852), 2 De G M & G 480, per Lord St Leowrds, L C , at 
p 504, on Shaw v Ehodes, suj^ra 

{a) Eyre v Maisden (1838), 2 Keen, 564, pe) Lord Lwodale, M R , at 
p 573, applied in Bourne v Buclton (1851), 2 Sim (n s ) 91, 98, 99 , Re 
Clulow^s Trust (1859), 1 John iV H 639, 647 
(b) Wildes V Davies {IS53), I Sra & G 4^1 5 , Edwards v Tuoh (1853), 
3 De ({ M & G 40, C A , per Lord CRANWORrir, L C , at pp 57, 68 
(f) hipe V Maisden, supra (observed upon m Barnnqton {Vuextunt) y 
LuUUlU supra, per Lord St Lbonvrds, LC , at p 503, but see Burtv 
SUfH (1863), 22 L J (Oil) 1071, 1071, Pride y Fools (1840), 2 Boav 
430 Bourne v Buclton, supra, Edwards v Tucl, supra, Mathews v 
Eeble (1868), 3 Ch App 091, Moori^a Trustees y Moon (1899), 2 F 
((*t of Sess ) 201 , MackaiTs Trustees v Maclay, [1909] S C 139 , and 
see Cain y Watson, [1910] Victorian Law Reports, 256 But if specific 
sums by way of portion are given out of such accumulated residue, it 
may be a valid accumulation for that purpose (Burt v SUirt, supra, per 
Page Wood, V (* , at p 1074, m that case the judge did not rely on 
the fact that the fund was a residuary estate, and therefore mdcfinite, 
which he thought was a shadowy distinction) Where, accordingly, real 
and personal estate are given as a mixed fund, and the realty after 
aooifinulatioii is given to a class of nephews and nieces, and the personalty 
to their parents and other peisons, the rents of the realty cannot be 
i^arated so as to make them an mdependont fund for portions (Re 
Walker, Waller v Walker (1886), 54 L T 792) 

(d) Moignn v^ Morgan (1851), 4 De G & Sm 161 
(ff) Watt V supra 

(/) V Webb (1840), 2 Beav 493, Dteioett y Pollard, supra; 

Mathews y Kehle, supra. Be Waller, Walker y Waller, supra ^ 
note (c), stwrrr 

flf) OlHhm's Trust, supra, at pp 646, 647 
Iv) Mat^ay's y sufra, at p 143. 
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The use oi the word “portion*' in describing the ohildrdtt'a 
interests is immaterial (t). 

770 The children for 'whom this piovision by means of accumu- 
lation may he made include children l^m after the date of the inati u- 
nient or death of the testatoi, and are not restricted merely to those 
then living (/*), they do not include any illegitimate children (/), 
and the exception is not complied with if the proMsion is for 
those childien only who survive their patents (m) oi other class of 
))Pison8 (a) 

The benefit is, liowe\ei, none the less a portion because it is given 
to all tlie children including the eldest child, and not to younger 
children only (o) On the other hand, the fact that younger children 
only are piovided for does not make the benefit a jxirtiou unless it 
IS a portion in other respects (p) 

A proMsion tor grandchildren of a testator, wlieie some onI\ of 
tlieir parents take interests undei his will, does not (‘ome within the 
(exception (7), nor is it sufficient that the testatoi stands in hno 
luncnti^i to the class of childieii (1) 

771 The interest which must he taken hy a i>arent, in Older to 
make a piovision for his childien a poition under this exception, 
niav be an\ interest, liowevei small, taken under the instrument (#*> 
in an> piopeit\, not necessanh m that the income of which is to ho 
a< cumulated (0 


(t) JJalford V StatuH (1849), 10 8im 488, Bourne v Jhirllon (1801), 
2 sini (N s ) 91 see, howo\c*r, Middleton v Lonh (1802), I Sin A (} 61 

(k) Bcerk V St Vincent {Loid) (1850), 3 De <« & bm 078 If in fln'i 
events which happen fhere is a failuie of the (hildreu for whom provision I's 
iniuie, the aciumulatiou is void after tlie appropriate statutory pomul 
{hdwardsy TarA, (1853), 3 De 0 M AG 40,72,0 A , Me (JUilow's Trust 
(1869), 1 John A H 639) 

(l) Shawv Bhodes(]Hibh 1 My ACr 135 per Bosxnqukt, J, atp 159. 
who, a<iRuniing that two ol the (lass were illegitimaie, held that the provi- 
sion, if for portions, would be void as to all, tb« obseiv atnm, however, 
was obiter dictum, as the alleged illegitimacy m tb t case aiipiais nut to 
h ive existed , sec Evans v II ether (1837), 5 Cl A I'm 114, 125, 11 L 

(m) Dreweii v Pollard (1859), 27 Beav 196 

(n) Burt V Sturt (1853), 10 Haro, 416 . and sec Moon's Trustees v Moon 
(1899), 2 F (Ct of Sess ) 201, per Lord Moxcru-i-f, at p 214. .is to a gift 
over on death without issue before ilivision • 

(o) Me Stephens, Kilby v Beits, [19041 1 (Ji 322, ptr IUh kl^y J, at 
P 327 

(p) Wait V IFood (1862), 2 Drew A Sm 56 (wlieie the accumulated 
fund was settled on the parent and younger childien in succession) In 
Beech v St Vincent (Lord), supra, an annuity ehaiged u])on the income 
given to the parent for his youngor^childreii was lield to be a poition 

(g) Eyre V Marsdm (1838), 2 Keen, 664, 573 

(r) See Wehh v WMt (1840), 2 Beav 493 , and see Shaw v Rhodes, 
supra , affirmed, sub nom Evans v Hellier, supra, w'bere the point was 
raised , but compare Colquhoun's Trustees r Colquhoun, [1907J S 0 346, 
per Lord Low, at p 353 

(s) See note (m), p 377, ante 

(f) Bamngtofi (Vs^scouni) v LtddeU (1852), 2 De G M & G 480 , Me 
Stephens, itMy v Betts, supra (where the parent was f-enant for life 
of the residuary estate), compare Evans v HeUtcr, supra, at pp 126, 
127 In Morgan v Morgan (1851), 4 Do G & bin 164, 174, the parent 
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Sub-Sect 3 ^Directtom as to Timber 

772 The third exception is any direction touching the pi odace 
of timhei or ivood upon any lands or tenements (w) 

Sui-Sfti 4 —Bejmirs and Eeplacement of }\ast\nq Capital 

773 Any tiMst 01 diiection which simply keeps the piopertv up 
to its piesent value is valid, and not subject to the second or third 
3 ule (a) Ti lists (/>), therefore, out of income to eff(3ct improvements 
coming generally under the heading of maintaining in good habit- 
able repaii houses and tenements (<), oi to keep up a policy for the 
leplaceiment, at tlu‘ end of the teim foi which leaseholds aie held, 
of the capital lost by not selling them (d\ or, it appeals, to accumu- 
late pait of Ihe lents as a sinking fund for the same purpose and as 
an indemnity fund(r), are not restricted within the statutory 
periods ( / ), though a tiust for the purpose of building houses on 
building land would I)e within the second riile(<y) 


Otlur 774 A tiust winch includes the keeping up of the property to 

fn^ciuXi its present value besides othei pm poses not within the exceptions 
mentioned is valid, though uniestruted in time, in so fai as it is a 
hmd fide piovision loi that object, and w’hen that is fulfilled it will 
be subject to the statutoiy restuctions (//) 

In such a case where, m a duo couise of execution of the trusts, 
accumulation will not ho sanctioned by tlie coiut, the lights whicli 
aiiseundei tlie statutory lules will have effect given to thenUO 
It appeals that the court, while upholding sucli a tiust, will not 


was a spidfic legatee, and the provision was held not to be a pio- 
viwion foi poitions In Jones \ ^laqqn (1852), 9 Ilaro, 005, 607, Tuknlu, 
V 0, said that dthougli theie might be m wliitli piovisions tor 

(hildien out of piopeity in whitli the parents took no interest might be 
called poitions, sinh piovisiniis would only leccive that designation when 
tJio natiiie or (onlext ot the instrument gave them that character 

(m) Accumulalioijs Act, 1800(39 & 40 fleo 3, c 98), s 2 Siu h a 
direction may, howcvei, bo ^old under the lulo against iierpttuitics 
{Fenond v Wd^on (1845), 4 Haic, 344 seep 362, rni/c ) As to the 
gi omuls of this cx( epliun, see IIargra\e, Thelluoson Act, p 206 

(flj Ee Gaidtnci, (itodtnei \ Smttht flOOl] 1 ( h 697, 600 7Ul 

(h) III ItnhsUy Listei (1851) 0 Haie, 177, TurNru, V C , at p 184, sug- 
p'stid the tollowirig additional examples — a paitnership agreement for a 
Jong teim wheio pait of the piohts is to accumulate , policies of insuiance 
on tlie Inea ol debtoib , a settlement of pohcios, with stock transferred in 
tiiist to pay premiums out of the dividends 

(f) ^ tne v Raleigh, [18911 2 Ch 13 0 A , per Lindlex, L J , at p 20 
In (*urtts V Lulin (1842), 6 Beax 147, such a trust was invalid under the 
inle against perpetuities 

(d) » Re Omdmer, Oardiner ^ Sniiih, supia 

(e) Re Tlurfhatt llifilbattv J/nrlbot/l' j 1910] 2 Cb 553, wheic, however, 
the trust, being primarily a tru!,t for mdcmnity against liabilities, was 
supported on the priridple of Varlo v Faden (1850), 1 De G F & J 
211 , see note (h), p 376, 

(/) See p 370 ante 

(g) Accumulations Aot^ 1800 (39 & 40 Geo 3, o 98), see p 370, ante, 
V^ne V Raletgh, [1801] 3 Ch 13, C A , per Lindlet, L J , at p 26. 

(h) Rs Mason, Mason v Mason, [1891] 3 Ch 467, where inquines were 
ordered to ascertain the necessary expenditure 

(4) Rs Mason Mason v S^on, supra, per Stiruno, J , at pp 472, 47S 



Part IV — RfsI'RIotion of AoOTMCLATtoN 


Ml 


nutbonse the applic&tioQ of lucoino to pai poses, the expenses ol 
which ought to be defiayed out of capital (k) 

Sub-Sect 5 — Samufa mii of hicomt and 

776 The statutory rules do not prevent trustees oi anyone else 
from making savings out of income , in the case of tiiisloes, the 
check IS proiided by the (]ut> of confoinnng In the 

776 An influrancG takes eftect as a coniiact ()ul>,and adiicdioii 
to effect or keep up a pohcj oilected by the teslatoi oi the iiuhieos 
18 not affected by these rules (?a) 


Slot 8 — Appbcation of SinpUin At c un^nlahiots 

777 If there la a piiniaiy gilt of an alHohite inteiest, cut down 
Ol chaiged only by the tiust foi accumulation, the lathu ih icjcctod 
foi the excess, and the piimaiy gift takes eftect hoe fioni it(//) 
Otherwise the effect of the invalidity of a dirc^ction to acTuniulate 
IS not to acceleiate the inteiests of persons who take subject 
thereto (o), but duung the excess of the dnoeUd poiioJ ot 
accumulcitiou over the appiopuate statuloiy pcniod theients, piofits, 
and income go to such peibou oi p<M sons as would ha\e hcen entitled 
theieto ]f such exeessue accumulation had not been directed (p), 
that IS to bay, as if a gap had been left Irntween the end of the 
\ali(l period of accumulalioii and the couimenceinont ot the n<'\t 
interest (q) 


[L) Vine V Haletqh, fl89lj 2 Ch 1% 20, C A 

(l) Lindsay's 2'ruttiees, [lailjh C '584 , and see Tench \ theene 
6 Do (4 M A. G 45, k 0 A , per Loid ( a wwokth , Ji C , ut p 40J 

(m) Basstl v LuU) (1851), 9 H.ire, 177, 184 , Re Vaughan, Halford v 
( lose, [1883] W N 89, Vathcail's Ttaftteee v U aea-ge's Trastvee (188*l)» 
10 R (Ct of Sesft ) 1205 

(n) Tnckey v Tnckey (1832), 1 My &K 600 565, Evans v UelUci 
(1837), 6 Cl Fill 114, 127, H L, explained in He Clulow's Trust 
C)S59), 1 John & H (>i0 648, Combe \ Hughes (1865), II .lur (n s ) 
194, 380, and see Oqihu'h J ruHees v ]>undee Kirk Session (1846), 8 
Dunl (Ct of SesR ) 1229 , Mackenzie x MiUktnzif s ^husters (1877), 4 It 
(Cl of bess ) 962, Maxudl's Trustees y Majcu^ell (1877), 5 JC (Ct of iScsh ) 
2i8, 250 birailarly. if the in<onjc be diMjosed oi subject to a trust for 
leriimulation lor an exechsivo period so long as the sainc can lawfully 
opeiate ” (11 estearv 11 estcoi (1856), 21 lU a\ 328) 

(o) Eyre v Marsden (1838), 2 Keen, 564, Houghton v James (1844), 

1 Coll 26, affirmed sub nom Houghton v Houghton, Houghton v James 
(1848), 1 H L Cas 406, Nettleionv Stophenson 13 Jur 618, 

Greeny Gascoyne (1865), 11 Jur (n a) 145, He Ham/, Powell v Parn/ 
(1889), 60 L 3’ 489 , and see Mmrhe^ v Mmrhead and Crellin (1890), 
15 App Cas 289, 299 As to acwdcration of tliemteiesls in the acfunni 
lated fund, where distribution is dependent upon arc urimlaiion, see 
Colquhoun \ CoJquhoun's Trustees (1892), 10 R (Ct of bess ) 946 

{p) Accumulations Act, 1800 (39 dc 40 Geo 3, c 98), s 3 

(q) Green v Gastoyne (1865), 4 De G J A Sm 666, 572, Weatheiatl 
y Thornburgh (1878), 8 Ch D 261, 269, 271, 272, C A . cornpait Ju 
Travis, Frost v Gieatotcj', [1900] 2 Ch 541, 546, V A 
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PittPatOTTtts 


Sbot s 778. If the m\^alid direction is contained m a settlement, the 
Anibcation rents and income result to the settlor for the excess, but, if he 
ofSorplns is dead, the lents of realty during the excess peiiod belong to 
Acwumila" the heir of the eettlor, and the income of personalty to his 
executors (?) 


HettleinentB. 

VVlllB. 


779. If the direction is contained m a ^iill, the income for the 
excess period devolves as on a lapse of an interest held for the void 
excess («) , and therefore, if not itself the income of a residuary 
estate, falls into residue, if any (t), and forms part (as it has 
recently been held) of the capital of that residue (u)» If the direction 
is for accumulation of the residuary estate itself, or there is no 
lesiduary { 2 ;ift, the income for the excess period, subject to the rights 
of the personal repiesentative of the testator, devolves, in the case 
of income derived from real estate, to the hen (x), or, in default of 
lieirs, to the Ciov, n(a\ and in the case of income derived from 
personal estate to the next of km of the testator at his decease {h), 
oi if none to the Crown (c), and a mixed fund is apportionable 
accordingly (d) 


(y) Jle lloftslyn'a {Lady) Trust (1848), 16 Sim 391 
(s) As to lapse, see title Wills 

(() Haley y Banms/cr (1819), 4 Madd 275, Crawhy y Ciowley (iS‘^3), 
7 Sun 427 , O'Netll v Lucas (1838), 2 Keen, 313 , Webb y Webb (1840), 

2 Heav 493, Llhs y Maneell (1841), 3 Ileav 587, A Q y rouldea 
(1844), 3 Hare, 555 , Motfftm v Morqan (1851), 4 Do U & Sm 164 , Bryau 

V Collins (1852), 16 heav 14, 17 , Be Bfnlhps, Phillips y Levy (1880), 49 
L J (rii ) 198 , Me Pany Pouell v Parry (1889), 60 L T 489 , Be Pope^ 
iSliarp V Manhalt flOOl] 1 (3i 64 

(ti) 3 he authorities, however, < onflict on this point The accumulations 
were held to be capital in Re Pope, Sharp v Marshall, supia, following 
Crawley v Ciawley, supra, and O'Neill v Lucas, supra, where, however, 
the question does not uppeai to have been argued as between tenant for 
lilo and reinaindeiinan , but they weie held to be income m B,e Philltps, 
Phillips y Leey, supta, Morgan v Morgan, supra (and see S C , 20 L J 
(OI ) 109, 441, explained in this sense and followed in Otteison y Qould 
(1892) 11 New Zealand Law Keports, 577, C A , another explanation 
being given in Bryan \ Colhns (1862), 16 Beav 14, 21, 22) , and compare 
Tnchey v Tncley (1832), 3 My &;K 560, Re Ciwlotc’s Triisf (1859), J 
John A H 639 

(jc) SeweUy Detmy (1847), 10 Beav 315, Nettletony Stephenson 

3 De G & Sm 366, Burt y Sturt (1853). 10 Hare, 415, 428, see titk 
Descent and Distribution, Vol XI , pp 1 et seq , and, as to wills 
made before the Wills Act, 1837 (7 Will 4 & 1 Vict c 26), sec Smith v 
Lomas (1864), 10 Jur (n 8 ) 742 , Oieen v Gascoyne (1865), 11 Jur (n s) 
146 

(a) Weaiherall y Thornburgh (1878), 8 Ch I) 261, C A , see title 
Descent and Distribution, Vol XI , pp 26 e/ seq 
(h) M'Donald v Bi'yoe (1838), 2 K^en, 276 , Eyre v Marsden (1838), 
2 Keen, 564 , Prtde v Fooks (1840), 2 Beav' 430 , EJhome y Goode 
(1844), 14 Sim 165, WHsony Hftlson (1851), 1 Sim (n s ) 288 , Mathews 

V Efble (1868), 3 Ch App 691 , EldeCs Trustees v Free Church of SeoU 
lm4 {Treasurer) (1892), 20 R (Ct of Seas) 2 (where the residuary 
legatee was not ascertainable), see title Descent and Distribution, 
Vol XI , pp 26 et seq , 

(c) Weoiherail v Thornburgh, supra, see title Descent and Dis- 
tribution, Vol XI , p 28 

W) Eyre V Maisden, supra ^ Burt v Sturt, supra, Ralph v. Carnck 
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760. The heir is entitled to the income of real estate under Oie 
doctrine of reconversion, although couveision has taken place (e); 
but he does not become jiroleotoi of the settlement foi puriioses 
of disentail as claiming undei a resulting use or tmst for the 
settlor (_/) The heir or other peison elHiming by viitue of the 
period of accumulution exceeding the statutory peiiod may, how- 
ever, be a tenant for life undei the Settled lAiid Acts (//) 

The interest of the heir, a here luscumulatioii is directed for the 
life of any person, is a chattel interest which devolves on his 
personal repieBantative(/('l 

Atiustto invest accumulations of peisonal estate inland does 
not give the invalid accumulations to the hen , they go to the next 
of km (i) 

781 Where accumulations aie directed of a fund niibing under 
the exeicise of a power to charge, the invalid accumulations do not 
sink for the benefit of the estate charged in a case wheie the fund 
has been made pait ot the 'estate of the peison ezeieising the 
power (A) 

782 The claims of poisons aj)paiontIv entitled under those 
rules mav he ousted ^^hele Ihe tuibt for aceumnlalion wentuely 
ineffective owing to the lights of some other peison who has a 
vebted interest to deteimine the trust (/) 

783 The costs of pioceedings to deteimine the invalidity of a 
piovision for accumulation in a \mII are subject to the disoiction of 
the court, and gen(*rall> are ordeied to come out of the geuoial 


(1877), 5 Ch D 984 998. I^e Walkei, \i alker \ (1880), 54 L T 

792 , Ilanison v Ilamson (1904), 7 Onfaiio Law Ki ports, 297, com* 
paie Talbot v Jeveis (187'5), L K 20 Eq 25 > 

(«) Eyrt V Manden (1838), 2 Keen, 504 , Re Pei kins, Jironn v VeihinH 
(1909), 101 L T 345, compare MooWe Truetcfr v Moon (1899), 2 V 
(I't of bess ) 201 , and see title Equity, Vol \li , pp lt)8, 109 
(f) Re Uwjhes, [1906] 2 ('h 642 , Fines and Rf coveries A< 1. 18 n ( 1 4 

Will c 74), 8 22), and sec, generally, title Rlai Piioperty ani> rjunr rs 
Real 

(<y) See title Seitlemlnts , Vtnev Raleujh,[iH\)^\ IVAi ^7 , Re Ath( rton, 
|I891]\V N 85 

ih) Sewellv (1847), 10 Beav 315, Barretty (1848), 12 .liii 

771 , in the latter case the proposition was adinitttd In Halford v Slaivft 
n849), 16 Sun 488, the intereBt undisposed ol was held to go to the lieu 
of the heir an ‘ pait of the inhentante ” , see Gray, Rule agaiiiHt Ter- 
petuities, 2nd cd , s 702 

(i) Bourne v Buckion (1851), 2 Sim (N 8 ) 91, 101 , see Vine v Raleigh, 
supra, at pp 38, 39 • 

\k) Simmons y Pift (1873), 8 Ch App 978 

(?) Wharton v Masterman, [1895] A 0 180, Rr Swam, Monckton v 
Hands, ( 1905] 1 Th 669, C A , and see Oddie v Brown ( 1859), 4 Do (▼ A #1 
179,0 A , MaeVean v MaeVean (1899), 24 Victorian Law Reports, 81'» 
As to the determination of 8uch tnistg by the benehcianes having all 
attained a vested interest, see title 'rnusTa akd Trustees There is no 
interference with the statutory nghts unless the trust for accnniulation is 
thus determinable (Talbot v Jevere, supra, at p 260, WeatheraU v Tham^ 
hurqh (1878), 8 Ch D 261, C A , Be Parry, PoweU v Parry (1889), 
®0 L T. 489, Re Trav%$, Frost T Groatorex^ [1900J 2 Cb 541, C. A ) 
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esturte, includitig the accumalations validly made, but not out of the 
accumulations invalidly made (mi) 

(m) Fji/te V Marsden (1839), 4 My & Cr 231 , Barrett v Back (1848), 
12Jur 771, lhirt'7 Sturt (1853), 10 Hare, 415 , Be Olulow't Trust (1859), 
I John &H 039, Talbot y Jm7« (1875), L B 20 Eq 255, Balph y 
Oorrtofc (1877), 6 Cli D 984, 998 InElhomey (1844), 14 Sun 166, 
and Green v Gascoyne (1865), 4 De G J & Sm 565, 672, the costs were 
divided fro raU\ between a iund, part of the general residue, including the 
lawful accuniulatioufl, and a fund, the lemainder of the general residue, 
lepresentiug the accumulations made void by statute , and m Nettteton 
V Stephenson (1849), 18 L T (CH ) 191, the costs weie made payable out 
of the valid acciunulations, and any deAciency was dnccted to he borne by 
the excess accumulations, compare Smith y Lomas (1864), 33 L J (cn ) 
678 In Tlournc V /fwclton (1851), 2 Sim (N s ) 91, and Jtryan v Collins 
(1862), 16 Bcav 14, the costs were paid out of the excess accumulations 
As to costs geiieially, see titles Practk*, and Proceduri. , Solkitors 
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PjsR&OKAL Property 


For ATmutitet - 
Bailment - 
Bankruptcy 

Bills oj Exchange 


Bills of Sale - - - 

Bftttds « - - - 

Carriage of Goods 

Chanties - - - - 

Chvses in At turn - - - 

Conflict of Lows - - - 

Cmsiitnt tonal katu 
Contracts - - - - 

CopipKjht - • - - 

Cnminaf Law - - - 

Damatjea - - - - 

and JJislrinuiion 
Distress - - - - 

l^quitij - - - - 

Pstoppd - - - - 

K ret ntoi s and Adminislt aiora 
Gaintahee - - - - 

(/»//<» 

(hiarauiec - - • - 

Hnsbnnd and ll ije 
intestacy ---- 

Jointure - - - - 

Landloiiland lenant - 
Licensees - - - - 


Eentchaboes ard Aknuities 
„ Bailment 

„ B^nkrlt?tcy ato) Insolvency 

„ Bills or Exchange, PBOvisi^ryKt 

Notes and Negotiable Instru 

MENT 6 

„ Bills op 8 alb 

Bonds 

,, Carpilbs, SiuiriNO and Navioa 

TION 

Charities 

„ C1108E8 IN Action 

CONILICT OF La^s 
„ Constitutional Law 

„ Building Contracts, Engivee?**, 

and ARCIIlllCrS, CONIHACT 
,, COP^RIOHT AND LirFRARY Pro- 

PERIV 

„ CRlMlNAr, LiW AND PROCEDURE 

Damages 

,, Descint and Distribution 

, Disirfss 

, Equity 

„ Estoppei 

„ Eyecutors and Administrators 

,, Exicution 

, OllTS 

,, Gumiantef 

, IlrsuxM) AND Wife 

„ DeM INT AND DlSlRlBUTION , EXV 

CUlOIvS AND ATAIIMSTRATORS 

,, Rfal Property and Cuatihs 

Bial, Slitllmfnts 
„ Landlord and Tinant 

„ EibiiiRiFS , Game, Landtoid 

and Tenant, Minis, Mini um 

AND QuARRIFS , Nl 01 Uif NU , 
BrVL PR01LR1\ AND CHAIIII^ 


Real, Trlspass 


Itcn • 

„ Liin 

Money 

,, Money and Money-Lending 

Mortgage - 

, Morigage 

NegoUahle Instruments > 

„ Bills of Exciianof Promis>(ii»\ 

Notes and Negoiiarle Ia^iri 

MI NIS 

Neat of Kin 

, Descent and Distribution 

Nuisance - 

,, Nuisance 

Varinjei ship 

, Pmitneusuip 

Patent Rights 

Patents and iNVFNnoNS 

Ptnvns 

, Pawns and Pledges 

Pledges 

, Pa^ns and Pi edges 

PromisaoTy Is,oUs - 

, Bills of Exchangf, Pbomissoi v 

Notes and Negoiiablb Insiu 

, MENI8 

Real Property 

„ Real Property and CHAiitis 

Sale of Goods 

,, Sale op Goods 

SapaiaU Estate - 

,, Husband and Wife 

- 

„ Settusments 

Tenants for Ytar<^ 

„ Landlord and Tfn^nt. 

Trespass 

„ Trespass 

JVover 

„ Trover and Detinue. 

Trusts 

•» Trusts and Trustees. 

WVls^ 

„ Wiixa 
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Part I. — Definitions. 

Sect 1 — PoBonal Pioputu in Geneiul 

784 Personal property or personalty may be roughly deaciibed 
ns comprising all forms of property, movable or immovable, corporeal 
01 incorpoieal, other than freehold or copjhold estates of inheiitance 
m land and its appurtenances (a), or estates in such land oi appur- 
tenances, for the life or lives, or (iivith some exceptions) chattels 
Mtfixed to such lands Oiiginally the only leniedy for tlio recovery 
of personal propeity Tisas an action for damages (fc), but specific 
delivery can now be ordeied, and other lemedies lm\^e in some cases 
been provided by statute (c) Real piopeitx' nnus ah\a}s sjiocifically 


(a) There are certain interests which pa^^nko of the nature of real 
estate, eg , peerages and dignities (see title Phnuora and 

p 269, ante), shares m certain public undortakiiiga {Dn/buttcr v Bm ilivlomi le 
(1723), 2 P Wms 127, Buchendge v liwinm (1796), 2 Ves 062), 
and title deeds of real estate, winch are the “sinews of the laiiir' 
(( o Litt 6 a), and pass by a conveyance of laud without exnicss mention 
(Harrington V Pnee (1832), 3 B & Ad 170), which may not be eoinplotrlv 
(overed by the above dtfiiiition, but for all pradical puiposes sudi 
d( finition is believed to be sufficient The usual dthnilion of ptisonal 
t^tato IS proputy which on the owner’s deith passes at coinuion law to 
111 -* legal personal representative, but as by statute a deceased ownei’s 
real estate now passes to bis legal personal representative (see title 
Dfscent and DiSTKiniiTiON, Vol XI , p 4), the latter definition is eon- 
futsing As to the descent of an annuity given with words oi inbeTitanoe, 
fete title Kentcharges and ANNiiiiirs 

(b) As to the light to recover paiiicular chattels, see pp 397, 400, 

(c) As to ejectment in respect of leaseholds, see titles Landiotid and 
1 INANT, Vol XVIII , pp 658 ei eeq , Keai Propi uiy and Pin tills 
111 AL As to the description of peisoual estate, see, fiiither, title Dj s( i-n i 
AND Distribution, Vol XI, p 3 No attempt can be msde hiio to 
ih scribe in detail the origin of the distiiution now drawn between leal and 
pdsonal property 'Ihe following biiei summiiiy will, h()we\ei, Hufike to 
lender intelligible the dehnition of personal propn v nttein])ted in tho 
text The feudal system established in England aftei the Noiinan ( on- 
quest was concerned only with propeity in land, then the chif f, but by no 
lueana the only, form of wealth (2 Pollock and Maitbiiid, History of English 
I aw, p 149), and with a few other objects related to land, and not with 
goods and chattels, which from their movable and destrm tiblo nature were 
not fit objects of feudal tenure (tbtd , p 180 , \\ilhams on Ileal Property, 
19lh ed ,p 12) The law of personal property is said to be derived mainly 
from tno Roman civil law and the custom ot im lehants (Butler’s note to Po 
I itt 191 a, II , 2) The tenns “ leal ” and “ personal ” wcie onginally 
iJ-^od to describe particular forms of actions at law and the nature of relic j 
thereby afforded Thus an actio %n rem, or real action, was a suit brought 
for the specific lestitution of the tee, qf thing, claimed, and at first lay 
only for the wrongful taking of freehold land (Olaiiv i 7 — 31 , ii 3 
20 , ui 3 — 9 , xiJi 32—39 , Bract fol 101 b, 159 b) , whereas personal 
» "^lons were brought to recover datnai^ for the wrongful taking of chattels 
In course of time the expression “rexi property,” or “realty,” was applied 
to the Hubject-niatter of a ** real ” action (Co Litt 118 b , 2 Bl Com 
M> 18, 384), and ” personal property,” or “ personalty,” to denote all pro- 
perty not recoverable by a ‘ real ” action {tbtd ) As to the forms of real 
actions and personal actions, see title Action, Vol I , pp 31 et sea 1 he 
distinction between real and personal pioperty may also be traced m the 
difierent modes of succo^^ion to Ihe two classes of property after death i 


l>i finition 
of |it!t>.OTial 
propeitN 
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Pebsokal Profeety 


seci 1 recoverable by process of law (d) It also differs from real propertj 
Personal m the niethods by which it is alienable (e) Chattels real and 
Property in personal aie included in the expression “ personal estate ’* 

General 

Sect 2 — Chattels Real 

Chattel® real 786 Liti'icbts conceiumg or savouring of lealty, such as a term 
for years in land (/ ), an option by the lessee to pui chase the fee(^y), 
or the next ])ioHentation to a chinch (/i), having the quality of 
immobility wdiicli makes them akin to realty (0. but lacking indetei- 
minate duiation, aie called chattels ieal(/i-) In some lespects the> 
aie subject, like otliei chattels, to the law of poisonal piopeity, in 
oUiorh to the law oi leal pLop^it\ (/) 

Slci 8 — Ckafti Is Vvi stmal 

Chattels 786 Chattels peisonal aie, stiictlj speaking, things mo\abl(, 

peraoiial ( 3 ^ 1 ^ niothnn times the expiession is used to denote any kind of 
pioj)(3it> othei than leal piopeity and chattels real (m) 

sec titles DilSCEnt am> Djsthibltion, Vol XI , pp 4 ei sea , Landlolo 
AND Tenani, V^ol XVlIl , pp 347. 413 
(d) Soo title Real PiiorcRi y and Chattels Real. The remedy diffcn d 
owin'? to the phyflual distmi tion between lands and ohattefs Land, bein^ 
inih Htuictible and iiremov«ible, is by nature specifically recoverable Good^ 
on the other band, may bo destroyed by the wiongful takei, or may be 
removed out ot the jiinsdution of the couit An action by a disposseRsc d 
owner for the specific lesiitution of goods cannot, tlierefoio, be invariably 
successful, and so it came about that such actiors were logarded as personal, 
because it was uncertain whether the goods would bo forthcoming, oi 
whether the defendant would absolve himsilf by payment of peouniai\ 
compensation (Olanv x , 2, 13 , Bract fol 102 b , Anon (1340), Y B U 
Edw 3, 30 (Rolls Seii< 3 s) , 3 B1 Com , pp 140, 413) In more leceiit 
tunes the disposncsbi'd owm^r of peisoiulty acquired certain lights of 
specific icstitution , sec p 100, post 

(0) See p 404, ywMt 

(/) F)€le v Gmhe}y {Lord) (1871), L R 16 Eq 401, 406, Be ircf(so/i, 
Cailttm V Carlton (1887). 35 W R 711, Tomkins v Jones (1889), L'2 
Q B D 699, 602, C A , Be (L asst, Stuhbofidd v Gm/isc. [1905] 1 Oh 
584 , see title Landlokd and Tenant, Vol XV 111 , pp 392 et seq 
(g) Be Ad mn and Kensington Fesh?/ (1884), 27 Ch D 394, C A , see 
title Landlord and Tenant, Vol XVIII , pp 392 et seq 
(/») Fitz Nat Biov 33, P (G ), 34, B , ^ v Canterbury (Archbishop) 
(1588) 4 Leon 109, Co Litt 388 a and see title Ecclesiastical Law 
V ol XI , p 685 

(%) See title Conflict of Laws, Vol VI , p 196 
(A) (o Litt 42 a, 43 b, 118 b , 2 B1 Com p 386, and see Re f’ram 
Louiher v Fraser, [19041 1 Ch 111, 116, afhimod. [1914] 1 Ch 726, C A , 
see, turther, title Real Propel ty and Chattels Real 

(1) Co Litt 42 a, 118 b , Whiialer v Ambler (1768), 1 Eden. 151, 15J, 
Prescott V BaiA^er (1874), 9Ch App 174,190 

(m) T he word “ chattel ” is derived fjom the Latm ^Uatalla,'* wlmli 
primarily signified beasts of husbandry or cattle In its secondary sensi 
It was apphed to all kinds of movables (2 B1 Com , p 386 , 2 Pollock and 
Mttitland, Hislory of English Law, p 149) As to whether a pr< 
historio boat imbedded m the soil below the surface is a chattel, pu* 
j 0« (1886), 33 Ch D 662 As to what things an* 

^ ‘ movable,” see Chamhvrlaymt v Colhnt (1894), 70 L T 217 
C A WAchinerjr crerted on land and removable without injury to the ■'oil 
chattel) , and titles Bankrupict aud Iusolverct, Vol II , pp 173, 
174, CojiFuc* OI LAW^t-Vol VI, p 196. Descent and Distribution, 
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The term “personalty’* or “pcisonal piopoity ” now meludes 
many kinds of proiierty unknown to the common law, such as bills 
Ilf exchange, bank-notes and cheques (nt, land impro\emont 
tluiges(o), copyrights (p), patents (q), shares in joinl-stock coin- 
[I linos (»), debontuies(s), Goveinnieut annuities and stock in tiie 
jiiibhc funds (/), goodwill (u), and the evclusne light of Imnal in 
,iin particular place(i), but the teiin does not include title deeds 
II luting to leal estate (a) , heirlooms in thestutl sense {b), fivtuies (cl, 
glowing ciops and trees (</), oi wild aniinals(<) 

Some kinds of piopuit\ aio dtclaii'd to bo poisoniillv b\ 
btitute(/) 

787 Piopeity in chattels peisonal nla^ bo in possession oi in 
i. tioii It is in possession whore the possessor has not onh the 
light to enjoy, but the actual enjoyment of, the cliattels, the 
.battels being m such case sometimes called cohioumI chutteK 
W here only a baie i ighl to enjoy exists, the piopoi tv m said to ho in 
tu tion, and the chaUels aie called nicoipoioiil Peisonal jiiojieiti 


\ III XI , p 3 noto(/), Iii-.iKiss, Vol \1 , |) 130, liwinoiin a\d 
' iiNANT, \ol Will , p]> i\b et hcq \< i Vol WI.p 70 

in) See title Bins or Ex^T^A^GF, PRtfMissoin Noiisam) N>goji\uiu. 

Mb, Vol ir pp (t seq 

(o) See 111 Ic Land Imprommim Vol XMU, p 2*)7 

( p) Copvii^ht Act, 1911 (1 A; J Goo 5 c 46), tx 5 (2) , 8oc title (N)PT» 
lit riT AND JiniUARY Proim.my, Vol VIII , p 110 

(q) See title P ATI N rs and Invlmion*^, p 127, ante 

(j) Companies ((\m8oli(l iti<»n) 4ct, 1908 (6 Fdw 7, c 09) s 22 . and seo 
titles Ciiosia IN Aciion, Vol IV , p 362 , <\)MPami s, Vol V , p OsO 
(8) AHiee v Tlawe (1878), 9 ( li D 337. 3>1. C A 
(/) National Debt Act, 1870 (33 A. 14\ut c 71), ^ 9 (Goa (m iiintMit 
innuitios), Bank of England Act, 1690 (BA 9 Will 3,c 20), s IMicpialod) 
of Eii^rlaiid stock), stTt (1697) 9 Will ], c 41, h 71 (slnres la 
I isf India Company) , see Dundas v DvUns (1790) 1 Ves 190, 198 
W ddman v Wtldman (1803), 9 Vfs 174, 177 , /’ a ('(tpfar (1817), 6 
Irue, 217, 263, 264 As to annuities, see titl< UrMuiARf.is and 
Annhitils 

(a) See titles Pikinprship, p 104, ante, Iridp a > Trydf Unions 
( 0 See title Bdriat and ('ri mmton, Vol 111 , pp JK 621 
(<0 As to title deeds, see title Hi ai Prdi i uty and m \i ni s Ki ai 
ih) Thcso are htirlooins aaIiicH by \irtue of a ppeiul cm tom desieinl 
viih the inheritance of the land see ibid , and «ff title Si- ri 1 1 Mi ms 
( c) Sec title Landjord and Tpnant, Vol XVI 1 1 , pp 410 (t sn/ 
id) See titles Aokkuiturf, Vol I , p 282, »Landtord and Iinant, 
\ol XVllI , pp 66*), 560 , Kpal Propjri’i and (''jiaiijts Kh\i 
(c) Tee title Animats, Vol I pp 365 cf wer/ 

if) In the Wills Alt, 1837 (7 Will 4AclVict c 26), s 1, “ pcrhoiial cst d( ’ 
iiKiudes “monies, shares ot Government and other funds, Kocuntn h for 
nioney (not bcinp real estate), debts, cboses in action, rights, (udits and 
p:«‘ods ” , see title Descent and Distribt’iion, Vol XI , p 3 Peisonal 
' lutlels or personal property are also deltncd for llio pur])oses of succession 
duly (see Succe8«uoii Duty Act, 1863 (10 A. 17 Vict e 51), s 1 , title Estaie 
^^D Other Death Duties, Vol XIII, p 203) and bills of sale (see 
iille Bills of Sale, Vol III , pp 20c<«rg ) In thocascof (haniable cifts 
Yunona kinds of property indirectly connected with land have been held 
to be personalty , see title Charities, Vol IV , p 126, note {q) Pm 
V' ity ’* 18 also defined in the Mamed Women's Property Act, 1882 (45 Ai 46 
^»ct c 76), 8 24 (sec title Husband and W iff, Vol XVI . p 348) and in 
the Conveyancing Acts, 1881 (44 & 46 Vict c 41), s 2(1), and 1882 (45 & 
Vict. c 39), 8 1 (4) (i ) , pee title Beal Ppopkrty and Chau t cs Reai*. 
*^or revenue purposes l^i^onal proper! v ’ lacludcs land of uiinh there 
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may also be partly in possession and partly m action* as* tor 
example, bills of exchange and promissory notes The debt th^by 
secured is a chose in action (g), but the actual document is a chose 
in possession (//) 

788 Choses or things m possession include all things which aie 
at once tangible, movaWe, and visible, and of which possession can 
be taken, as, for example, animals, household stuff, money, jewels 
corn, garments, and everything else that can properly be put in 
motion and transferred from place to place {i) 

789. Things oi choses in action are things recoverable by suit or 
action nt law as contrasted with things or choses in actual physical 
possession (A.) 

has been an equilable conversion {A ‘0 v Dodd^ [1894] 2 Q B 160, 
Customs and Inland Revenue Acts, 1881 (44 & 46 Vict c 12), s 38(2), and 
1889 (62 6c 53 Viot c 7). s 11), and a mortgagee’s interest in lealty {A G 
V Worrall, [1896) 1 Q B 99, C A ), and see titles Estate and Oihik 
Death Duties, Vol XIII, pp 239, 306, 307. Income Tax, Vol XVI, 
pp 618, 619, Revlnui 

(g) Hertford {Alargnis) v Lowiher {Lord) (1843), 7 Bea\ 1 , see title 
Choses in Aciion, vol IV , p 360 

(h) Ee Plater, IJestnge y (1888), 37 Ch D 481, C A , Be Eoht^ou 

Eohson v Hamilton, [1891] 2 Ch 559 Su( h documents inav be tin 
object of larceny, sec title Cuiminal L\w and Pkocldure, A^ol J\ 
pp 641, 642 

(t) 2 B1 Com , p 387 

{Jc) Ibid, p 306 , see title Choses in Aciion, Vol IV , pp 360 et buj 
wheie olio8<'fl in action are dealt with in detail 

Rights of ludoinmty, which aie choses in action, have been recenth 
oonsideied in Be Bichardbon, Ex parte St Thomas's Hospital (Goteinorb), 
[19Uj 2 K B 705, C A Indemnity requires that the party to hx 
mdcmnilied shall nevei be called upon to pay {ibid, per Bucktjst, L J 
at p 716) Tims a pei’son entitled to be indemnified is entitled either to 
a declaiation that the poison who is liable to mdommfy him la bound to 
procure hiN i dense from the liability to the creditor (ibid, at pp 70‘) 
716, (Jruse \ Paine (1869), 4 Cli App 441), or to have a fund set asid 
to pioteot him fiom the liabihty when it arises (Be Bichardson, Ex pm it 
St Thomas'h Hospital (Goverims), supra, eX pp 709,713, Lacey v HtU 
Oroivley's Claim (1874), L R 18 Eq 182, 191) Tjiidei the old common 
law rules no actum could be maintained on a contiact of mdemni^ unlc-- 
actual loss had been incurred (Be Buhmdson, Lx parte St Thomas ^ 
Hospital (Governors), supra, at pp 709, 712, Colhnge v Ueywood (1839), 
Ad &* El 633), although a c ovenant to protect against Lability (Carr \ 
BobeUs (1833), 6 B & Ad 78), or to pay the debt (Ashdown v IngamSU 
(1880), 5 Ex D 280, C A ), could be enforced, notwithstanding that tin 
person claiming the indemnity had not paid the whole debt The fa( 
that the person to be mdenmmed is insoUent does not affect the liabiluv 
of the per«»on who has covenanted to indemnify him (Hilt v Smith (1844) 
12 M. & W 618, 632, Ashdown v Ingamells, supra, disapproving Poi*ii 
y Yorley (1832), 9 Bing 93, JSc Bichardson, Ex parte St Thomt-^ 
Hospital (Oovemois), supra) , but snvsums recovered under the mdemriit^ 
must be applied lu satisfaction of the particular debt, and are luu 
divisible among the general creditors m the bankn^tcy of the per'^o*j 
indemnified (Be Bichardson, Ex parte St Thomas's Hospital (Oovernors^ 
sugira), and see title B\nkeuptct and Insolvency, vol II, pp 137, 
13S. No order, however, for actual payment to the person 
indemnity can apparently be made m the absence of the pnncipal creditoi 
unlesa the claimant has already paid the debt (Be Bichardson, Ex pa,ie 
St Tkomae's Hospital (Oovemors), supra, at p 713, but see Oorr v 
Bob^, supra) As to the nature of a contract of mdemmty, see* further, 
title Gt ARAN TEE, Vol XV , pp 444 et seq 
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Part II. — Possession. 

Sect 1 — Meaning of the Term Sior, |, 

790 . “ Possession ” is a word of ambiguous meaning (/), and its ‘ 

legal senses do not coinade with the popular sense (wi) In English “*® 

1 iw it IB treated not merely as a physical condition piotoctod by Pbyaicai 
owneiship, but as a right in itself (n) ami legal 

pOBSOAOlOn 

701 The word ‘^possebsion (o) may mean efifective, physical, oi 
manual control, oi occupation, evidenced by some ouUaid act, 
hometimeb called de fatto possession or detention (p) This is a ^ 

(juestion of fact lather than of law (9) 

792 The word “ possession may mean legal posscbsion, w Inch 
may exist with or without de Jacto possession, and with or without posacaslon 
u rightful origin (7) 


(l) Bourne y Foahroole C B (n 8 ) 626, Lyell y Kennedf/ 

(1887), 18 (i B D 796, C A , prr Fry, L J , at p 813 As to tLo ineaniiig 
of “ possession ” or ** vacant possession ’* m a contract for the sale of 
land, see Luke y Dean (1860), 28 Beav 007, and seo title SAit of Lanu 

(m) Pollock and Wn^ht, Possession in the Common Law, p I 

(n) 1 hid , ]} 19 , Markby, Elements of Law, s 349 “ Possession ’* 

on^nnally expiosses the simple notion of a physical capacity to deal with a 
tiling as the po«(bCssor likes, to the exclusion of everyone else {tbtd , s 348) 
li sometimes means physical control simply, the propoi word for which is 
“ clotoniion ’* {tbtd , s 398) 

( 0 ) As to the meaning of apparent possession ” for the j>iirpoBe8 of tho 
Bills of Sale Acts, see title Bills 01 Sale, VoI III , p 60 The expression 
" man in possession” used in the Distress (Costs) Act, 1817 (67 Geo 3, 
c 93), means a man in posse^MOii of the goods seized but not necessarily 
m possession of them on tho premises wlnii they wore seized [Soott v 
Denton, 11907J 1 K B 456), 

( p) A shopkeeper is in de facto possession of bank notes whu h are dropped 
l)v a stranger in a part of the shop frequented by customers and picked • 
up by a customer (niidqes v Jlawlchworth (1861), 16 »lu 1079) Again, a 
man may be said to be In defa^i^ possession of Imlky oi mmovable objects 
r\ Ins own house or garden, though absolute physual control is imprac- 

1 w able (Pollock and Wnglit, Possession in tho Coiiiinoii Law, pp 1 1 et eeq , 
JS) 

(q) Such use and onjoyinent as the nature of tho subje< t matter admits 
‘d 18 good evidence of possession {Hat per v (Jhatjesworth (1826), 4 B & C 
>74) Dc facto possession of goods may be obvious wlieie physical ( oiitrol 

domonatiable* It is a question of fact But in tho captuie of wild 
unmals it may not jdw^«ys bo clear when complete possession is taken 
1 bus, 80 long as a seine net is open, complete poshossion has not been taken 
“1 the fish {Young y Btchene (1844), 0 Q B 600 , 2 Kent, CoramenUnes 

American Law, p 349, and ece title Fi^iiektes, Vol XIV, p 589) 

to the custom relating to the capture of whales, see title Custom and 
f '^AQES, Vol X , p 283 As to the property in wild animals, see titles 
^MMALS, Vol I , pp 365 et seq , Game, Vol XV , pp 211 et aeq 

(0 Pollock and Wright, Possession m the Common Law, p 26 Legal 
vossesaion must be conceived as a definite right or interest, to which legal 
‘luadents are attached, and which exist independently of the true owneiV 
' {ibid , pp 17, 19) ** Possession in a legal sense is the determination to 

< \ercise physical control over a thing on one's own behalf coupled with the 
«Mpaoity for domg so , and is therefore of necessity exclusive ” (Markby, 
Elemfints of Law, b 397 , see ifrul , • 3'?4, and Pollock and right, Poa- 
htKsioa in the Common Law, p. 13) 
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Thenoim.al case of legal possession is where the true owner hosi/c 
facto posaeqsion and intends to exclude nnauthorised interferenep 
In this instance ch faito and legal possession aie associated in tlip 
samp person ( «) A bailee also has dc facto and legal possession daring 
the bailtnonl (0 

Tjogal posse'-sion of an aiticle remains m the owner though he has 
lost or alj<incl()ncd physical possession of it or otherwise ceased to 
e\oici8e ofToclivo contiol over it, for example, where he has lost u 
jewel in his house, left his implements of husbandry in a field with 
the intention of retnining, oi exen abandoned the article altogethei, 
provided that no one else has taken dc facto possession (a) 

The owner h is legal possession of an aiticle tempoianly in the 
custody of his scivant(l>), except where the servant receives nii 
111 tide from a thud party to hold for his master, m winch case the 
servant holds as bailee and has legal possession (c) In the sain < 
way the owner letains the legal poshession wheie the article is in 
the custody of a guest oi licensee (d) 

A thief, howevoi, may have legal posiession of stolen goods, tlir 
tiue ownei having meiely the right to possession, on the principle 
that possession in fact with the manifest intention to exeicise sole 
dominion inipoits possession m law (r) 

793 The Unid meaning of llu woid “ posses‘-ion ” is the light id 
possession which may be ecjuivulent to owneiship, oi meiely ot a 
tenipoiaiy oi special ch.uactor(y) 

Sscr 2 — Viffoent Kinds t>J Pos^xsion, 

Sni-*^loi 1 — Jhnoliitf or Qiialijiitl 

794 PofiBOFiSioii IS absolute wheie a man has solelj and 
ouluM\ely the light to and nNo the ocpupalion of any moviihl 
chattel, so that it cannot bo tiansfeiied fioin him or cease to Ik 
bis without Jus own act oi default Thus a man inaj lia\o absohi^' 
2)ossession of all inanunate things and vegetable inoduclions win n 
St reied fiom tiie jdani or giound(a), and of tame animals (ft) 

796 Animals naturce may be the subject of qualified ui 
limited piopoity, eithei on account of then inability to escape from 
the land of the possessor or because the possessoi has been granUd 
an exclusive jnivilogo of capture (i) Fne, light, au and water an 

(s) Pollock ami Possession in the rommou Law, jip 17, 41 

(0 See tille Vol I , pp 626, 541 

(a) See title Criminal Law and Procedcrl, Vol IX , p 641 , Pollo<t 
ftnd Wright Po«iRe«^sjon in the Common Lavr, p 19 
{b) Sec title Criminal Law AMj Procedure, Vol IX, p 632 

(c) Pollock and Wnght, Possession in the Common Law, p 60, sec tide 
Master and Servani, Vol XX , p 67 

(d) Pollock and Wnght, Possession m the Common Law, pp 18, 68, 

140 , Markby, Elements of Law, ss 371 — 381 , see title Sale of Good' 

(e) Pollock and Wright, Possession in the Common Law, p 20, and tie 
title Criminal Liw and Procedure, Vol IX , p 678 

(/) Pollock and Wright, Possession in the Common Law, pp 26, 27, HO 
{p 2 Bl Com , p 389 , and see title Agriculture, Vol I , p 293 
(ft) 2 Bl Com , p 390 , see title Animals, Vol I , p, 365 

(t) 2B1 Com,pp 391-9>«^94, Savigny, Possession (ed 1865), § 31, p 342 
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also the subjects of qualified propeitv, the pioperty m them ceasing 
ilie instant they aie out of possesbion (k) 

Sub-Sect 2 — Posstssfon of Onner 

796 An ownei of goods enjoys the fall lights of ownership when 
he also has de facto possession, or use and enjoyment (/) 

The right to have legal and de fa<to possession is a noiinal hut 
ii(t necessary incident of ownership (m) Such light may e\ist 
with, or apait fiom, rfc facto oi legal possession, and in difleient 
jK i-sons at the same time in vntuoof diflcient piopiietaiy rights i^u) 
W hen separated from pos'jeshion, light to pobseB&iou is sometimes 
Lrilled *‘constluctl^e possession *’(o) Thus, when an ownei lias 
luiui wrongfully clisposscsbed of his goods b> theft, or has lost them, 
|i letains the light to possess thoni( p), but wheie lie has bailed 
ihnu his light IS iomjjoiarily saspendod (q) So, also, an evecutoi 
i.inuediately on the death of the toslatoi, and bofoio piohate, has 
constructive possession *’ of the te^tatoi's goods (/) 

AVhere de fat to poshession i^ uiuletciiiniied, foi lAinnplo, viheie it 
is e(|ually consistent with the facts that possesmoii m.iv ho in one 
|)(‘ison or anothei, legal pos^issiou attiiclies to the rigid, to 
}) )s'.css(s) 

797 Wheie theie aie two (o-owners, each is in possession of the 
whole and of the half (^1, which means that while eacli eo owma 
hd‘^ contiol 01 de pit to possession of the whole, ho owcises sin h 
control paitly on helialf of himself and paitly on behalf of his 
CO uwnei (u) In the case of a joint lenaucj, the joint tenants have 


M iikby, Elements of Law, s 361 , see aUu title Amoi vls, Vul I , pp 305, 

U)fj 

{k) 2B1 Cora,p 395 and see title Easfmi ms a.\d Pkoi ns A Pblnpkl, 
vol xr . pp 297, 310, 326 

{1) See Williams on Real Properly, 19th ed , p 2, Fouhha v Willoughby 
'lS4l), 8 M & W 540, 548, Barioughs v Bayne (1800 3 II X 206 

to rights of owncTssliip without possession, see p 398, , oxt 

(wi) 2 Saund 476, n , Blackhuiu, ('onlract ot Sah , .id ed , pp 339, 
340 , Bloram v Sanders (1825), 4 B 0 941 

(n) Pollock and Wiight, Possession m the Common Law, pp 27, 146 

(o) Ibid, pp 25, 27 Bff, where a sdJer or raincr .igri‘(8 io hold ns 
a;^uit for the buyer, the buyer li.i8 constiudive posst^Mtui , see Slovcld \ 
Hughes (1811), 14 East, 308, Jatksonv Aaftol (1819), 5 Bing (\ c ) 608, 

titles Carkiers, Vol IV, p 97, Sate oi Uouds, MnmNG ano 

WIG VTION 

1/0 Pollock and Wnglit, Possession in the Coirinion Law, p 27 As to 
''Iidhcr a person with a mere right to possession can mamtdjri trcBpaf'H, 
»'eo title Trespass 

!</) Pollock and Wnght, Possession m 4he Common Law, p 146 

(0 Tharpe v Stallwood (1843), 5 Man & G 760 The same rule 

plies in the case of an administrator (3/c^r^an v Thomas (IS53), 8 Exch 
^92) , and see title Executors and Adsomstrators, Vol XIV , p 146 
Ramsay v Margrett, [1894] 2 Q B 18, C A , Antoniadt v Smith, 
2Kb 689, C A 

it) Littleton’s Tenures, s 288 As to larceny by husband or wife, or 
P*i iner, or joint owner, see title Criminal Law and PRoexm ke, 
^<>1 IX, pp 634, 635 As to trespass by one of several oo owners, 
title Trespass 

tu) Markby, Elements of Law, s 399 
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BJ£GT 2 

Different 
Kinds of 
Possession. 

Bailee. 


Treipasser 


Fin'lt r of lost' 
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both single possession and a single joint right to possess Tenants 
in common have single possession^ but several rights to possess (a) 

Sub-Sect 3 — of Bailee. 

798 A bailee has either actual or constructive possession of the 
goods bailed as well as the right to possess them , but his possession 
is conditional on redelivery to the owner or his nominee upon ful- 
filment of the pui poses of the bailment (t) 

SiTB-SEfi 4 — PMWMion of Tresjjasser 

799 The foundation of the action of trespass la the wrongful 
interference with the possession of another (c) The trespasser doe^, 
not acquire possession of chattels unless there is an asportation or 
carrying away(r/) Where a peison takes the goods of anotbci 
without his previous consent, possession in fact is acquired b\ 
trespass, which, according to circumstances, may or may not bo 
justihiihle (e) 

blJB'SECT 5 — Pom S8 ion of Finder 

800 The innocent (/) finder of a lost chattel who takes it into 
Ills custody obtains pobsossion both in fact and in law, and lias 
a limited light to possession good against all but the iightful 
ownoi {(i) 

The rule that a finder who takes possession of property absolutelv 
abandoned or irieti lovably lost by its former owner thereby acquires 
owneisliip(/i) 18 not applicable as against the Crown or against 

(a) Liiib ton’s Tenures, ss 311, 314, 315 

(h) Se< title Hailmi-nt, Vol I , pp 524 ct srq The temporai*y cu'^totly 
of lus master’s property by a BC^^ant in charge must be (listinfi;\iiRhed from 
oidinaiy haibnent, see title Masiir and Servvnt Vol XX, p G7 
The custody of the servant apparently amounts merely to a licem e 
to deal with the piopeity in a coitain way (Pollock and VVimht, Possespioii 
in the Common Law, pp 58 — 60, HO, 138, Kerr v Phyn (1803), 

Sc L R 007) As to the light of an owner who has delivered goo^L 
to a bailee to maintain trover for conversion by astiangcr, see Qvinn \ 
Pr/iH, (1008] 2 1 R 69,82, titles IUiiment, Vol T,p 663, Trovik 
AND Detinue As to po'^sension of an anctionoei, see Dnms v Arttughtnl 
(1880), 49 L J (CH ) 609, title AuciioN and Auciioneers, Vol I, 
p 520 

(c) Johnson v Diprose, [1893] 1 Q B 612, C A , see, further, title 
TnESPA«»s The term “trespass” is also used with reference to injury to 
chattels wheie the trespasser does not take possession 

(d) See title Criminal Law and Procedure, Vol IX , p 630 

(e) Pollock and right Possession in the Common Law, pp 118 ef seq 
see also p 397, post . titles Criminal Law and Procedure, Vol IX * 
P ^629 Trespass 

(/) Buckley v Gross (1863), 3 B & S 666, 573 

iq) Armory v Dclamine (1722), 1 Stra 605 1 Smith, L C, 11th e«l 

p 366 , Oftrlwnqht v Green (18u3), 8 Ves 604, 609, Elwee v Bngg Gas Co 
(1886), 33 Ch D 662,570 As to when a finder of a chattel is regarded ^ 
bailee, owner, or thief, as to finding by a bailee or by a purchaser, as to 
rights of a tinder against third parties , and as to chattels found on pm^Tr 
property, see titles Bailment, Vol I . pp 628 el , Criminal Law anu 
Procedure, Vol IX , p 630 ; Trover and Detinue , Pollock ard 
Wright^ Possession in IJie Common Law, pp 171 — 187 

(A) Pollock and Wnghk^Possession m the Common Law, p 124 
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persons who have aoq^nired franchises by giant or prescription in 
lespect of chattels of which possession has been lost oi abandoned 
m special circumstances, such as treasuie trove (t). 

Sbct. 8 . — Bights Anin’ud to Possession 


Bam. a. 

Khi4i<rir t 
PossenriMik? 


801 The pnmd facie piesumpiion of law is that the peison who rosaeiwKiii 
has de facto possession has the propertj (k), and accordingly such 
possession IS protected, whatever its origin, against all who cannot ^ ^ 
piove a supeiior title (Z) This rale applies equally in ciiinmal (m) 

.lud civil (») matters. Thus a person in actual or apparent possession, 
but without the right to possession, has, as against a stranger or a 
WLongdoer, all the rights and remedies of a person entitled to and 
able to prove a piesent light to possession (o) 

Title to property, Cl eated ineiely by the act of reducing a thing Notitli* 
into possession, necessarily implies a reduction into possession isinnst owner 
( (fected by a lawful act Such an act, if it constitutes a trespass, 
cannot create a title to propoity as against the rightful owner (ji) 

Until a superior title is shown, de facto possession is conclusive ntmuger 
( vulonce of the right to possess {q) The result is that astianger oi 
wrongdoer cannot defend himself by proving the light of a third 
)>aity(j). unloss he can show that he is acting on behalf of such 
Uiird paity («) 


Sficr 4 — Aiquisition of Possession 

802 Possession of chattels can be taken by phvsical contact (t)» Aixiuisltion ef 
but contact is not essential wheie the intention of tJie parties is that 
possession shall be acquired (ii) In each case possession depends 


(») As to treasure trove, see titles BAir.MFNT, Vol I , p 531, note (;) ; 
(’onstitotionalLaw, Vol VI, pp 372, 489, Criminal Law and Pro- 
(rnuRE, Vol IX, p 621 As to estrays, wreck, lotsam, flotoara and 
ligan, see Co Litt 114 b, 1 B1 Com, pp 201—299 , Conslahle's {Sir 
Henry) Case (1601), 6 Co Rep 106 , A G v Moore, [1893] 1 Ch 676, 
(Hies Admiralty, Vol I , p 76 , Bailment, Vol I , pp 630, note («), . 
.>31, Constitutional Law, Vol VI , p 479, Vol VII pp 209 el 

(fc) Wtlbraham v Snow (1670) 2 Wms Saund 47 , ones v Wulwms 
(18371.2 M & W 326,331, Jeffnes v Oreai Western Rail Co (1860), 
fl E & B 802, 806 , Elwes V Bngg Oas Co (1886), 33 Ch D 662, .509 , 
Ihe Wtnkfield, [1902] P 42, C A , Olenmod Lumber Co v Ihilhps, 
[1004] A C 405, 410, PC 

(l) Rogers \ Spence (1844), 13 M &W 681 

(m) See 2 Pollock and MaitUnd. History of Edglidi Law, pp 40 et seq 

(n) See »lnd, and titles Tort, Trespass t n 

(o) ATithory v Delaptirte (1722)f 1 Stra 50j , 1 9 mi tn, Li O , 
p 366, Bridges v Hawkesworlh (1861), 16 Jur 1070. Bourne v 


, lllh od . 
Fosbrooke 


i)866),'l8 C 'B (n 8)616, Beo Jeffnes v Qreat Western Bail Co (18661, 
5 L & B 802, per Lord Campbell, C J , at p 806 
(p) Blades v U*ggs (1865), 11 H. L Cas. 621 . Elwes v. Bmg Gas Oo , 
‘«/»ra, at p 668, Olenwood Lumber OS V PhtUtps, supra, Holmes, The 
^ ommon Law, title “ PoBseasion,” p 223 , « j 

(«) Asher V WhrOoel (1865), L R 1 Q B 1, Boe d Smith and Payne 
' fr'eNw (1834)), 1 Ad A El 119 


Cas 641, 651 

G 972 , Newnham v Stevenson 


(r) Bnetdw v Oormican (1878), 3 
(*) Leeike v Loveday (1842). 4 Mim _ . 

(18611 IOC B 713.724. see, further, title TORT 
(t) Btt ,n "»w" can take possession of a com by puttmg it in his pocket 

(Markby, EiementB of Law, s 358) i. t j m & 

(») E.g , possession is acquired by the pnrobasn • 

'iiUioiwe Jhen^ keys a* 

intention of transferring ppssession (Markby, Elements of Law, s 368 , see 
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Personal Property 

on the ph> wieal possibility of the possessor dealing with the thing 
exclu 8 ivel> (a) 

Where de jactn possession is unfletermined, the lawful owner ruav 
acqiiiie it b\ entry or occupation (h) Where two persons claim df 
facto possos'^ion, the title of the one who can prove the light to 
possess prevails U) 


Sl( r 5 — of Possession. 

803 Physic il 01 de yuf /o possession may be lost by discontinu- 
ance of physical contiol m vaiious ways {d) , but the loss of physical 
coiitiol does not noct ->saiily involve loss of legal possession (<?) , and 
a person entitled to immediate possession, who has tempoiaril} 
j)aited with de jm to pos^iesbion, has tho iiglits and lemedies of a dr 
facto pOfaS(‘bsor (J) 

804 Abandonment of goods takes place when possession of them 
IS quitted volnntrinly without any intention of transferring them to 
iinothei ( 7 ) A liuiied collin is not regaided as abandoned, but 
loiuains in the possession ot the deceased peison’s repiesentativis 
or in that of the peison who buried the deceased (//) Similaily, the 
inteimcnt of animals does not imply abandonment (/) 

Tho possession of a peison who has wilfully abandoned a thing 


Ouestv Jfomf/(tif (\H0l)f 818,821, and liilo Birr s 01 Sale, Vol ITT, 

p 7, nolo (J) ) , and a nioitgagec ol person il chat ids entitled to poB^esslOTl 
may atquiie pofisesmon without physical iritcrfeicnce with then use and 
ontoymciit (Pollock and Wnght, Possession in the Common Law, p 7')) 
In point of law possession ot goods nniy be changed by agreement without 
my pliysnal <hangc in tlifir position or in the tmsition of the person who 
H( tually guaids them ( \ (. ha deswoith {ISdO), 2') Q B D 421,0 A, 

pcrLiNDii v,L J , at p 425, leveiscd on other grounds, [1892] A C 231/ 

(0) Maikb^, Flcinonts ol Law, s J59 

(h) Jones ^ Chapman (1849) 2 Exeli 802, 821, Ex Cli , Bnstow v 
, Coimiean (1S78), 3 Vpp Cas 611 

(0 I ittlelon’b Ttnuies, s 701 , see Rnvisaij v Mnrgrctt, [1891] 2 Q B 
18 < A 

(d) Markby, I leinenls of Law, s 362 , Pollock and light, Po^sst^ 
Sion in the Common Law, p 15, and see p 404 post 

{e) PoUock and \\ light, Possession 111 tho Common Law, p 16 

if) L q , w hailoi wlicro tho bailment is revocable at will, or a tnistec oi 
< battels lett undei the e<mtiol ot the benehoiaiy {Barkci v Fuilong, flS'B 1 
2 Cli 172) As to the right of stoppage of goods in transitu, winch must b< 
exercised after they have left the actual or constructive possession of tlu 
seller and befoi e the y aie m the poss&cssion of the buj ci , see til les CARRiLa*- 
V ol IV , p 97 , Sale or Goods As to coniinoD law lien upioii gooiN 
depending upon possession and i easing w hen possession or right to possr- 
sum IS parted with, sec Oicat haHem lladrcay v Lord's Tiusiee, fl00‘>) 
A C 109, Foiih V Simpson (1849), 13 Q B 680 , titles Lien, Vol AlX , 
p 2 , »Sale Ol- Goons 

(g) I’ollock and Wiight, Possession in tho Common Law, p 44 As to 
the possibility of a person divesling himself of a nght to possession hv 
wilful abandonment, see ibid, pp 124, 145, 22 Vin Abr 409, tit Wai< 
and see Haynes's Case (1613), 12 Co Rep 113, where it was said **a man 
cannot reliaqiush the pLoperty he hath to his goods uuless they vested m 
another ** 

{h) Haifnes's Cose, supra, 1 Hale, C L 616, and seo title Burial 
Cremation. Vol ill , pp 406 653 

(1) 2? V fdumds (1877), 13 Cox, C C 384.C C R As to 

laroony of thongs found and believed to have been abandoned, see 
CRtinvki Law and Procedure, Vol IX , p 630 
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does not necessanly render lam liable foi any damage mibseqiienfly 
caused by the thing abandoned (j) 

805 Voluntaiy loss of possession may also be effected by tiansler 
01 delivery to anutbei (k) 

806 Deprivation or the dispossessing of the goods of nnotbei 
^Mthout his consent may be legally justibable oi i\iougfal auioidiug 
to ciicumstances (/) It is iiglitfulor justifiable, foi e\aiin)lo, when 
tlie tiue owner retakes them fiom a trespasser (m), or i^hcn the 
taking is authorised by law, for eik.aniple, in a case of pubho 
lU'cessity or as being foi the tiue owuei's benefit (w), or in case 
of bankiuptcy, execution oi disties 8 (o) It is wiougfiil when the 
taking amounts to a tiespass for which theie is no justification (ji) 

807 The loss of possession may also be occasioned by destruction 
or extinction of the chattel in fact oi in law (7) 

808 Wheie physical possession unatcoiupamed by a iif2;lit to 
liossesBion is legally divested, the forniei poasessoi lias not iho light 
of lecovery which belongs to a poison in actual possession (/) 


Part III. — Ownership. 

Shcr 1 — Xatuie of Otttienhip 

809 0 wueisliip consists of innumoiable lights ovoi piopcity, 
foi example, the rights of culusive enjoyment, of destiiiction, 
alteration and alienation, and of maintaiiinig and recoveimg 
possession ot the pioporty from all othei poisons Such lights 
aio conceived not as sepaiaicly existing, but as meiged m one 
general light of ownership 

(]) White \ rri5p (1854), 10 Exch 312 {abaiidoniiunt of suiiLeu vchkI 
m navigable nver) • 

(/i) See p 404, 'post 

{ 1 ) Pollock and Wiiglit, Posbes^-ion m the (‘ommon ' ivv, pp 77, 78 

(m) See tillea Tout, Tiuspass 

(fi) IsaacL v Cla'tk (1615), 2 Bulat 306, 3J2 

(o) See Six Carpenters' Case (1610), 8 (>o Ben 146 b , 1 Sinilh, \j C , 
Uthed,p 132, Chnrlesworth v Mills, [IH*) 2] A C 211 (shcnfl:’« posseas 
Mon) , It V Lu^hington, Ex parte Olio [18e4J I Q B 420 (dotcTilion, by 
court, of aUeged stolen property, produced by purcliasei under suhpeenn 
duces tecum), and see titles Bankrupk^'Y and Insolvency, Vol JI , 
p 4 , Distuebs, Vol XI, p 117, FxLCiTiuJX, Vol XIV, pp 3, 4, 
:3nKRiF^s AKD Bailiffs 

(p) See It V BiUy (1853), Dears C C 149, C C II . titles Criminal 
Law and Procedurl, Vol IX , pp 627 et seq , Tort 

(7) Eg, the escape and return to a wild state of a reclaimed wild aiiiinah 
or the escape of gas, or the placing in the soil of a plant 
(r) Buckley v Gioss (1803), 3 B & S 566 

(«) 2 Austm's Jurisprudence, 4tli ed , p 817, Markby, Elcmouts of 
Law, BS 300, 314, 321, 323 For suggested definitions of ownership, see 
^hid , 8. 318, n , compare the meaning of “ ownership ” as applied to 
bind, explained in Metropolitan Bail Co v Bowler (1891), 60 D S (Q, b ) 
318, per Cave. J , at p 525 , affirmed, [1892] 1 Q B 166, C A . and see 
title KEAL Property and Chattels Keal As to chattels ^ 

subject of absolute ownership, see Glanv vu 6, x 6 , Br^t foi W 
120 a, 131 a, 407 b . 2 Pollock and Maitland, History of English Law, 
pp 4—10, 176—183 
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Sbct 1 
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Ownership. 

Ownership of 
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How far 
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owner 
divisible 


Legal and 
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owncrsliip 


Ownership of 
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The ONneiship of goods (t) dnSers from the ownership of land in 
several respects (a), partly because the common law does not 
recognise the possibility of the ownership of goods being split up 
into lesser successive interests or estates, nor does it contemplate 
remainders or reversions m chattels (b). 

810 Ownei‘»hip is nevertheless divisible to some extent. For 
example, one oi moie of the fasciculus of rights constituting 
ownership may be detached (c) Thus an owner is pnmd facie 
entitled to possession (^) or to recover possession of his goods 
against all the world (e), a right which a dispossessed owner may 
excicise by peaceable retaking (/) But he may voluntarily or 
involuntauly pait with possession, for example, by the pledging (jf), 
lending, huing out (fe), bailment (t), theft (k) or loss of his goods, in 
any of which cases he is left with a right of ownership without 
poHsoasion, accompanied or not accompanied, as the case may be, 
with the right to possess Ownership is also divorced from 
possession wdiere the goods are m possession of a person who has 
a lien on them(/), oi when they are seized under a distress and 
until a sale is made under the statute (m) 

811 In the case of trusts, the legal ownership is said to be 
in the trustee and the benclicial enjoyment or equitable ownership 
in the cestui que tiust (n) 

Sect 2 — Personal Capacity. 

812 The owner may be r single individual or a legal entity, 
namely, a coiporation , or several individuals may together constitute 
the ownei (o) In the case of corporate ownership, the rights and 
obligations attach to the corporate body, and the existence of such 


Ch 


(0 Our ancient law books, which are founded upon the feudal provisions, 
do not often condescend to regulate ownership of personal property (2 B1 
Com , p 385) The law of personal property is said to be founded on 
the civil law (ibid ) 

(a) See title Real Pkopertt and Chattels Real 
(h) See p 413, post 

(c) Markby, Elements of Law, s 314 As to who may be descnbed 
as owner m an mdictment for larceny, see title Criminal Law and Pro- 
cedure, Vol IX , p 645, note (d) 

(d) As to the possession of owner, see p 393, ante 

(fl) Pollock and Wnght, Possession in the Common Law, p 25 
if) Littleton’s Tenures, s 497 ; 8 B1 Com , pp 4, 5 , see Blades v 
(1801), 10 C B (n 8 ) 713; Re IFare, ax parte Drake (1877), 5 
D 866, 871, C A , and title Trespass It is a misdemeanour for 
an owner to make a bargain with a thief, who has stolen his goods, not to 
prosecute if the goods are restored (4 B1 Com , pp 133, 356 . see title 
Criminal Law and Procedure, Vol IX , p 603) 

M See title Pawns and pLEPOESf pp 236, 238, ante 
(h) See title Bailment, Vol I , pp 660 et sea 
(0 See , p 624 , title Carriers, Vol IV , p 92 
<*) As to the present practice in actions for the recovery of goods or 
taw value, and as to the nght of an owner to bnng a civil action for goods 
op taeiP v^ue against a thief before proseoutmg him cnmmally, see titles 
^ V PP 27, 44 , Trover akd Detinue ^ 

» pp* I® • Goods 

p 2 WUl 4 e Mar o 6, a. 2 ; aee title Distress, Vol XI » 

(h) See title Trusts aNikTbustsbs 
( o) Harkby, Elements of Law, s 324 
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lights and obligations is not affected by the death of individual haor,*. 
members of the body (j>). PaiMiiti’' 

There is no restnction placed on the acquisition of persoiialh by * 
corporations aggregate (g) or chanties (r). ' — - 

Aliens are capable of acquiring and liolding peisonal pioperty 
other than a British ship («) o^nei-shlp of ' 

Sect 3 — Acquisttioji of Oannhinji 
Situ-Sect 1 — SuKewon to TiiU of Owner 


813 The acquisition of ownership by succession strictly hpeaking CorporHtion 
ipphes only to coiponitions aggregate, because in the oyo of the law 
I corporation never dies, and the members by succossion acquit o 
ihe owneiship of the coiporate property (<) 

The geneial rule with regaid to corporations sole is that no 
( liattel can be acqiiiiod by iiglit of succession (a), except iii the case 
of the Crown, or wheie the coiporation sole repiesonta a niimlxu of 
]it‘isons, or wheie by custom it has acquired the right of ialving 
piuticular chattel luteiostb in succession (h) 

An individual may, however, be said t> acquire owncinliip by indivifiiml 
siiccessioii (( ) when ho succeeds to the title of a previous ownoi, 
foi example, m cases of gifts (•/), sales (e), uiidci awill(/), oi on an 
intestacy (7), or to the possession of anoUiei under cniMunstanees 
(lepuving the former ownei of lus owneiribip, tui oxaiuple, incase 
of a purchase in market o\eit (//) 


Sub-Sect 2 — Z/v Ohiuo/e of e8$ioH 
814 Loss of possession of chattels frequently involves loss of 
owneiship, owing to the practical diflicultj of following up the 
ownership of movables But a judgment for the recovtuy of any 
property other than land 01 money may be enforced either by writ 
for delivery of the property, or by writ of attachment, 01 by wiit of 
hequestration (i) 

When such a judgment is being cnfoiced by wiit of dehveiy, tlie^ 
(ourt may on the plainiiirs apiilication order tlial execution shall 


(р) Markby, Elcineuta of Law, ss 320, 774 , seo 1 1« CoiiforaiioixS, 
Vof VIII , p 365 

(g) Seetbid.p 377 

(r) See title riiARiTiES, Vol IV , p 124 

(«) Co Litt 129b, 1 B1 Com ,p 300, Watfouly Marnham (1500), Monro 
iK B ), 431 , see titles Aliens, Vol 1 , pp 300 et $eq , bnippiNo and 
N -vvigation 

(t) 2 B1 Com , p 430 , see also title CouvoRATiONS, Vol VIII , p 305. 
(a) 2 Bl Com , pp 432, 433 
lb) Ibid , p 433 

(с) See Markby, Elements of Law, pp 371 et neq 
{d} See title Gins, Vol XV , pp 4()4 et seq 

(f) See titles Saijb of Goods , Sale of Land 
if) See title Wills 

(g) See titles Descent and Distribution, Vol XI , pp 16 et seq ; 
Executors and Administrators, Vol XIV , p 136 

(h) PoUock and Wright, Possession in the Common Law, p. 123 , see 
title Markets and Fairs, Vol XX , pp 63 et sag 

(1) E S. C , Ord 42, r 6 As to writs of delivery, see title Execution, 
VoK XIV , pp* 37, 74, 75, as to writs of attachment, see tbid , p 75 , and 
to Wilts OI sequestration, see ih%d , pp 79 et eeq See, genprally, as to 
the lecovery of goods in specie, titles Distress, Vol XI , pp 199 ef Wfg , 
^AtE Or Goods, Trover and Dftinuk 
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18SU0 for the delivery of the property without giving the defendant 
the option of retaining this property upon payment of the assessed 
value (A:) Such an order may be made without the value of the 
propiTiy being fust assessed (i) 

Owneiship also follows possession in the case of com and 
negotiable insli unients (m), but, in the case of stolen goods, unless 
bo'd in markit oveifc, the owneiship runains in the tiue owner(n), 
and where they have been sold in market oveit to a bond fide 
purchaser, the property levests in the true owner upon hib prose- 
cuting the thief to Lonviction, at the date of such conviction (o) 

815 Owneisliip may be acqniied by change of possession (l)as 
against all tlie woild, bj occupancy, where a man takes possession 
ol an owiKikss thing (p), (ti) as against all the woild except the 
tiuo owner, by ahuder oi tiespassei taking possession of the goods of 
finofchei {(}) 

816 l)i faito possession, unaccompanied by a light to posses- 
sion, may bo conveited into full owneihliip 1 )> lapse of tiine(/) 

►Sra Slct lihinq (/tvjtnal J*o^Hf66tu7i 

817 Ownership may be acquiied by occiipancy of a thing 
wiiliont an ownei (h), foi example, the capture of wild animals (f), 
the appiopiiation of free natuial elements, such as light, an, and 


(L) K S , Old 48, r 1 Wlioie a writ of ddiveiy is issued giving 
llio defendant the option of letaJiung the property upon payment of its 
vilue, the owneiship lemaiiis m the phiinliff uutd the sheriff has levied 
the V line from the defendant’s goods {Ee Ex parte Drake (lB77)i 

5(^h 1) 806, Ee Scadh (\S14), 10 Ch App 234) 

{1) Hymns w Oqderiy [1905] 1KB 246, C A 

(m) Kh title lUiLS oi Lx(iiancl Promts«»ori Norns and Ntgotiabti. 
iNSTRUMhMS, Vol II, pp 459, 461 513 As to what are ingotiablc 
insf lunn n(^, sto tbtd , pp 459 e( i^eq , 564 et seq 

u (m) V ihnoht V Denthy (1886), 18 Q B D 322, pe7 Lord Eshlr, M R , 
at ))p 326, 327, athiined (1887), 12 App Cas 471 , and see title Sale oi 
G oons 

(a) See titles (Criminal Law AND PROCFDimE, Vol IX , p 686, Markets 
AND Fair‘s, Vol XX . p 55, Isale oi Goods 

(p) See the text, inf in 

(q) v^ee p 394, avh 

(?) See title LiMiXArtov of Actions Vol XIX , p 60 
(/i) 2 B1 Com , p 402,Vaugh,pp 188,190 2 Stephen’s Commentaries, 
p 43, Maikby, Elements of Law, ss 483, 484 , Pollock and Wnght, 
Possession m the Common Law, p 124 As to the relation of occupancy 
to ownership, see Maine, Ancient Law% o vm 

u) Young \ Z/trAeiw (1844) 6 Q B 60b, Aberdeen AtHk* Co v Sutta 
(1862), 4 Macq 355, H L , BlndetiY Biggs (1865), UHL Cas 621, 632 
\\ iVl lumnals are not in the po«^ession ot the owmer of the soil, he having at 
most a qualified pioperty in them or a right to reduce them into posses 
810U (see title Animals Vol 1, pp 366, 370, Markby, Elements of 
Law, s 361 , Sa Vigny, Possession, s 31, p 342) , but, in the United 
Kimrdom, the ownership of wild animals, except fish in the sea (see 
Fenmngs v Gtewdle {Loid) (1808), 1 Taunt 241, Hogarth v Jackson 
(1827). 2 C A P 595^ tide Fisheries, Vol XIV p 6*16) other than 
royal hali (see p 402, po^t), cannot as a rule be acquired by mere 
occupancy, sporting nghts being enjoyed either by virtue of a franchise 
(Williams, Rights of (jommon, pp 228 et seq ), or as moidental to the 
owneiship of land (tbtd , p S|4(), Case of Monopolies {U02) 11 Co Rep 84 b, 
87 b ; 2 B1 Com p 417 / and see title Game, Vol XV , pp 211, 212) 



Part IH — Ownership 

watet (a) ; the collection of matter, such as seaweed, from the sea or 
shore (a), the severance of a thing, foi example, com oi other 
emblements, fiom the soil (/>), and, peihaps. the finding of a thing 
absolutely abandoned or iiietnoiably lost(r) 

818 Ownersliip may also be acijiiuod by iiuoalioii, as, foi 
example, the right which an autlioi has m liis own liteiary 
compositioiib (d) 


SiTjj Seci 4 —Ify 

819 If anj corpoieal substance receives an acLesHiou(#0 I‘y 
natuial or aitificial means, as bv the giowth of \egoiablu8, the 
piegnancy of animals, the embioidery of cloth, oi the coiueisiou 
of wood or metfil into vessels oi utensils, the original owner is 
(utitled b;y his light of possession to the propeity in its impioied 
state But this piinciple docs not apply wheie the spodos of tlu^ 
thing is changed, as by making wine, oil, oi bread out of anothi'i s 
giapes, olues, or wheat (/) The nia\iiu pattKH stfimfui lentum 
applies m the case of all animals except swans (r/) 

Sirnilaily, when the goods of one man aie attached to the land oi 
chattel, foi example, a ship, of anothei, the owneihhip in sin li 
goods is tiausfeiied to the owner of the land oi chattel (/«) 

bl 11 M cl > — Jiff Ht 

820 Owiieiship of goods un) bo acqiiiied by confusion or 
mtoimixtuie, ditUieut punciples being applicable wlicie the 
luteimixluie takes place bj agieemeni, hand, oi accident (i) 


(a) 2 Bl Com , p 402 , sec (itJo W \tejis anu V\ AiEacoLTicsLH 

{h) 2 HI Com , p 403 , see title Agrkolilkl, Vol I , p 282 

(c) 2 Bl Com* pp 9, 14, Bract hb 1, c 12, foi 7 b, lib 2, c ^ 
foi 9 a, bb 3, c 1, lol 120 a , bcw p J04, tnUe » Markby, J^hiiieiifs of 

Law, 8 485 , and title 1 Rovi R AM) Di iinue 

id) 2 Bl Com , pp 400 — 405 This kind of ownri diip hw been ugu 
lated and protected by numerous etatutc'j , see tn^lo CopyKioiir and 
Liilrart PhOPLRTT, Vol VIII, pp 136 etb€q , Cupynglit Act, 1911 
(1 && 2 o 6, c 46) , title Paients and Invemions, j)p 125 et yeq , ante 
(e) The acquisition of ownership by “ accession ” is grounded on the 
nght of occupancy and founded on a doctrine" of the Itonian law 

if) Bract foi 9, 10* Anon (1569), Mooie (k b), 19, 20, Anon (1694), 
Popil 38 Anon (1400), Y B 5 Hen 7, 15, pi 6 , v JIf (1)29), Y B 
12 Hon 8, 9, 10 , 2 Bl Com , pp 403, 404, 405 , Markby, Elomenta of Law, 
B 489 , Boe title Building Contracts, Enginblus, and Arciiiincis, 
\ol in , p 165 

ig) Bro Abr, tit Propertie and propnetato probanda, 29, Oaee of 
Swans (\5d2), 1 Co Rep 16b. 17 a, 2 Bl Com , pp 390, 391, and seo 
title Animals, Vol I , pp 365, 366, note (t) 

(/i) Markby, LlemenU of Law, s 496, title Building Contrac'ts, 
Engineers, and Arciutects, Vol III , p 260 , Wheekrv Stratton (1912), 
105 L T 786, Forman d Co , Pro]^ia)y v Ship ^ LMe^dale"' [1900J 
A 0 190, P C But, as to the ngnts of a lessee to be compenHalod for 
his improvemeotA, see title Landlord and Tenant, Vol XVIII , pp 479, 
566, 567 The rule in the text is based on the legal maxim quuiguid 
plontaiUT solo^ solo cedti 
( 4 ) See title Bailment, VoL 1 , pp 642, 543. 
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Sub Sect 6 — Under Patamount Aut^turvtii^ 

821 . Another method of acquiring property in personal chattels 
IB by the exercise of the Royal Preiogative, whereby a right may 
accrue either to the Grown itself or to persons claiming under the 
title of the Clown, or by presciiption which supposes an ancient 
grant (A) 

In this class aie included taxes and customs, whether con- 
stitutionally inherent in the Ciown or created by authority of 
Parliament (A) 

The Clown acquiies title by a kind of preiogative copyright in 
coitain books or publications, for example, Acts of Parliament, Pro- 
clamations, Orders in Council, Iituigies and books of divine service 
of the Chuich of Plngland, and the Authonsed Version of the 
Bible (0 

Royal fish, namely, whale and sturgeon, thiown ashore or 
caught near the coasts aie the property of the Crown by pre- 
rogative (/«) 

Certain things which have been lost or abandoned belong to the 
Crown by prerogative, namely, treasure trove, waifs, estrnjs, 
wreck, jetsam, flotsam, and ligan (n) 

822 Ownership of goods is capable of being acquired, regaidless 
of the title of the previous owner, by foice of a statute Examples 
of this transfei of ownership occur (1) where the goods of a bank- 
lupt aie transferred to tho trustee in bankruptcy (o) , (2) where 
goods aie sold under tho Rules of the Supreme Court, pending 
litigation ( p ) , (3) wbeie execution is levied (q ) , (4) w here smuggled 
goods are foifeited (i), or (5) wheie a forfeiture occuis by reason of 
a breach of the excise laws (s) or Meichandise Marks Act, 1887 (t) , 


(A) 2 B1 Coin,p 408, see title CoNSiiruiiONAL Law, Vol VI , pp 371 
H teq 

.'!) See titb'8 CoNsiiruTioNAL Law, Vol VI , pp 496 et it>q , CopraiGUT 
ANU LllERAKT PROPfcTlTT, Vol VIII, p 172 el teq 

(w) 2 B1 Com , pp 216, 280 , Markby, Elements of Law, s 236, where 
it 18 slated that the nglit is still sometimes claimed in respect of whales 
hy the grantees of the Crown , see, further, titles Constitutional Law. 
Vol VII, p 216, Fisiilrips Vol XIV , p 680 

(n) (;o Litt 114b, 1 B1 Com, pp 291—299, and see title Con 
ST iTUTiONAt Law, Vol VI . pp 479 et erq , Vol VII , pp 210 ct teq 

(o) See 2 B1 Com , p 471 , and see title Bankruptot and Insol 
vicNCT, Vol II , pp 143 et seq 

(p) B SC, Old 50, r 2 , see title Practice and Procedure 

(q) See title Execution, Vol XIV , pp 4. 14 Where goods are *.lr«n 
in cxeentien to satisfy a ]udgmeut, the shenfi has a special property m 
them between the seizure and the sale {Wilbraham y Snow { 1 670), 2 Saund 
47 , we Re GourUiy, Ex parte Abboif (1880). 15 Ch D 447, C A . and 
tUlo SuBRiFts AND Bailiffs) « but where goods ore distiamed for rent 
the goods ^ tn cwtodtd kgw and the property in them, until sale or 
of^ lawful a»po8d. remams in the ongmal owner, and does not pass 
to ^etotralnor (2 Wnw Saund , 5th ed . 47. note (o) ) . see title Distress, 

\ g p lOo 

Consolidation Act, 1876 (36 5 e 40 Vict o 36). s 177 . see 

tiue JKiBVBiinE 

(«) txdse Management Act, 1827 (7 & 8 Geo 4, c 63), s 32 . see title 
(I) M A 81 Vict 0 28. 0/42 . see title Trade Masks, Tbadx Names, 

AND DESfONS ' 
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or (6) where a shi]^ is sold under proceediims against her m rm 
m the Admiralty Division (a). 

Sect. 4 -^Co-oicnerthvp (6). 

StTB Sect 1 — Joml Oucwrthip 

823 Ajorat ownership oi joint tenancy is distingnished by the foni 
unities — of possession, interest, title, and time of oomuieucement (c) 

Personalty, although it cannot be vested in oo*pareener8(d), may, 
like real estate, belong to several persons either as joint tenants or 
as tenants in common (e), and expressions contained in anv 
instrument which create a joint tenancy or tenancy in common 
in realty have the same effect when apphed to personalty (/) 

The right of survivorship {g) attachos to a joint tenancy of per- 
sonalty (/i), including cboses in possession and in action (i), as well 
as of realty (A), until severance (l) 

It has been held that the doctrine of survivorship does not apply 
to chattels belonging to a tiade partnership so as to enable the 
HUivivmg partners to dispose of such chattels without the concur- 
rence of the legal personal lepresentatives of a deceased partner (m) , 
but this exception does not apply in law to ehoses m action belonging 
to a partnersliip(n),* and, although in equity the share of the deceased 
partner in the paitnership ehoses in action devolves on his executors 
01 administrator (o), the remedy survives to the copartner (p) 

Sub-Secu 2 — Ownerthip in Common. 

824 Owneis in common have a unity of possession, but a 


(a) Castnqne V Jjarw (1870), L It 4 H L 414,428,429,442, aoe titlea 
Action, Vol I , pp 47, 48, Admiuaiti, Vol I,p 123 

(b) Co ownership probably came into use aa a modiHed form of family 
ownerslup— the oldest form of ownership (Maxkby, Elements of Law, 
8 326) 

(c) 2 B1 Com, p 180, see, further, title Beal pRorFnxr and 
Chattels Real 

(d) See title Real Peopertt and Chattels Beal • 

(e) 2 B1 Com , p 309 

(/) Ihvd , see 1 Eq Cas Abr 292 Aa to what ords oreato, and as 
to the severance of, a joint tenancy, see 6 Ciu Dig , 4i h ed , pp 329 — 343, 
tit xxzviu , Devise, o xv , titles Real Propbiity and CHAriELS Rpal , 

WlILS „ „ 

(g) As to the r^^t of survivoiship, see titles Real Property and 
Chattels Rbal , Wills 

(h) 2 B1 Com , p 399 , Littleton’s Teoures, s 282 

(i) See the text, infra 

(k) See title Real Property and Chattels Beal. 

(Z) Co Lift 182 a v.;* o 

(m) BuMey v Barber (1851), 6 Exch 164, following Y 

fol 7, Co Lit 182a, and B v OoUedor of Ou9tomff (1813), 2 M A ^ -23a 
and distingui^ing Lake v Oibeon (1729), 1 Eq Cas Abr 291 , 

V Small (1684), 1 Vem 217 , and Orawshiiyy tJoUine (1808), 16 Ves 218. 
Buckley ▼ Bai^sr, eupra^ however, is said to have been disapproved by 
James, L J , in Taylor v Tayht (1873), 7th March (unreported) , and the 
Partnerahip Act, 1890 (63 & 54 Viot o 89), s 38, would seem now to 
authorise the surviving partnen to dispose of such chattels for the purpose 
of winding up the p^nership 

(n) Martin y Orewape (1698), 1 Ld Raym 340 

( 0 ) Jefferm$ v. SiaaB. $upro, Lake v OrtUUack (1732), 3 P Wma 
^68 ; see title Choses in Action, Vol TV a, p 890 
(p) See title Partnership, p 56, anie 
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Beer 4 distinct and seveial title to their shares, which need not 
Co owner necessarily be equal (q) , and there is no right of survivorship 

8hip . between owneis in common (0 Ownership in common arises 

(1) from the severance of a joint tenancy («), or (2) from a gift to 
two or moie persons in common (t) 


Part IV. — Alienation. 


Sect 1 — In (Jeneial 


Mothwi of 
alu rintion of 
chattels 


825 Tho alionation of chattels differs essentially fiom the 
alienation of land Chattels weie never subject to the lulos of 
feudal teniue winch in oaily dajs lestuiined the transfer of land (a) 
At the piesent iiine, while a deed, or, m the case of legistered land, a 
statutory transfer (t), is required to convey land(t)j chattels in 
possession may be transferred without deed or writing if possession 
IS deliveiod (d) Chattels aie also tiansfeiable by deed and by way 
of sale 01 gift (e) 

Sect 2 — Voluntanj AliPnation. 

SiJij-Sici 1 Ikhviiy 


Dolivt'iy 


I)chv( ly 
lo) H|i((ial 
pui))ose 


826 l)eli\oi>(/) IS the \oluntui> tirinsfoi of the possession of 
goods to anothei (</) Wheie a movable object is handed ovei to a 
1)01 son with iiiteut to transfer ownership, for example, in the case 
of gifts (/f), or sales ( 0 , the property m the goods is tiansferrcd 
"But meie change of custody does not of itself involve a change of 
ownership, as the article may be transferred for a limited purpose 
only, as in the case of bailments (/f) Siuulaily, delivery of a chattel 
by a inastei into tho custody of his servant does not give the servant 


' (q) Littleton’s Tenures, s 202 , 2 B1 Com , p 191 , see, further, title 
Real PnoPEiiTT and Cjiatieis Real 
(r) Littleton’s Tenures, s 321 
{$) See title Real Property and Chattels Rial 
{i) Littleton’s Tenures, s 321 As to whnt words create a tenancy in 
common, see titles Reai Property and Chattels Real , Wills 

(a) See Co Litt 145 b, 351 b , title Real Property and Chattels 
Real 

(b) See titles Real Property and Ciuttel- Real, Sale of Land 
( o) See title Real Property and (Tiaitels Real 

(d) 2 B1 Com , p 441 , 1 Shep Touch (Piebton’s cd ), p 227, Com Dig , 
tit Bions (D 2) According to the old law, no gift or grant of a chattel 
was effectual to pass it, whether by parol or by deed, and whether with 
or without consideration, unless accompanied by delivery (Cochrane v 
Moore (1890), 25 Q B D 57, 72, TO, C A , and see the text, xnfra) 

(e) See p 400, post , title Gifts, Vol XV , p 410 As to the alienation 
of choses ui action, see title Ciioses in Action, Vol IV , pp 365 et seq 

See title Gifts, Vol XV , p 412 , and, as to gifts mortu causa, see 

(y) bollock and Wright, Possession in the Common Law, pp 43, 57, 71 
(A) See btle Gifts, Vol XV , p 412 

(f) Bee title Sale of Goods 

(k) See titles Bailment, Vol I , p 624 , Pawns and Pledges, p 238 
imte* As to the effect of dc^very to a eoininon earner, see title Cabriebs, 
Vol IV„ p 95 * 
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m 

poBsesBion, unless the master mnkes the servant a bailee (0^ bnt, 1 

where deliveiy is made by a thud paitv to a servant on Ixdialf of VollloMtf 
his master, the possession acquuod by the servant is that of AUenati^ 
bailee (in) 

827 Possession of iioiiderous goods and chattels in laigo ( 
quantities, ^\hlch cannot leadily be transfeirod from hand to hand, 
may bo tran&feired bv iin\ tninsaction which effectiiall> pisses tlie 
control to the now idsscssoi (//), for example, bv handing ()\oi llio 
key of a ^\arehouhe(o), oi of a plate chest in which the goods 
are stoied, or othei indma of piopoiiyO/'), Mith tho intenlum of 
tiansfeiring possession , so pi’-session of goods at sea can bo tians- 
feiied bv indorsement and deliveiy of tho lull of lading (/) 

The delivery of a pait iiia'v be a dehveiy of the whole if it m so hirt delivery 
intended, but not otbeiwise(#») 

Constiuctivp delivery of j^ossossion is also effected bv a cliango in i of 
tlie chaiactei of the pisses'.ion without a corresp inding change of 
ciuslodv, foi example, wheie a solloi ceases to letain possession as J'^^**'****”^*^ 
ownei and hot onus a bailee foi (f), oi boiun^ei fiom (a), tho l)iijer, 
or wheie chattids aio tiansfenod by w%vy ^if gilt la/c; iuos(h), oi 
sale (0, to cl hulee who alundv has them m lus uihtodv,oi to a 
lindei 01 wrongful takia (d) already in possession of iluan, oi when 
goods are in tho custody of a bailee, and tho hail(u>, puiehasei, 
and vendor agieo tliat the goods shall ho lield on behalf of tlie 
jnueh LSI i ( ) 


(2) Pollock and \\ light Po'^si ^sion in tlie ( ouuiion Liw, n SO, sre 
note (b), p 394, anif and wee title Masipu A\n Si hvast Vol X\ ,p 67 

(?n) l?onock and Wiiglit Pos^e4SH)u in tho Common Lxw, p 60, bch 
note (b), p 301, ante, and see title Criminal Law ano Pi ocldi'HK, 
Vol IX , p O'O 

(n) Ktlpiny [1802] 1 Q B 682, and as to (onslnidive dcin erv, 

see, further, titles Cuts, Vol W , p 413 , Sali- oj (loons • 

(o) ElliH V Hunt (1780), 3 Term Bep 464, 40s MfyerHlcxn v Barber 

(1866), L R 2 C 38,52. Amonay Bogirfr {\H1 I F\ 1) 285,290, 
C A , Uilton V Tueler (1888), 39 Ch D 609, OTu In Korno eases the 
delivery of a ko\ h said to not merely a symbol of possession, but 
actually to confer manual coiitiol , see Goaqli v Evetaul (1803), 2 II & 1 

(p) Bowler \ iri/ZioTWyen (1880), 6 T L R 382 

{q) Chaplin v Bogers (1800), 1 P'ast, 192, 196, Elmore v Slone (1800), 
1 Taunt 468 

(0 8(w lly Burdul (1884) 10 App Cas 74, per Lord Bi ackhurv, at 
p 96, and see title Sail or (Joons As to the elTr(i of dock warrants 
ind other mercantile documents in tiansfcrring poHscswion, k<3c titles Sali 
OF Goods , Shipping and N vvigation 

{«) Dixon v Yates (1833), 6 B & Ad 313, 339, Kemp v Fall (18H2), 
7 App Cas 573, per Lord Blackbi^rn, at p 686 , and see title Saii of 
Goods 

(() Elmore V Stone, euprn , Castle v Sworder (1861) 6 II & N 828, 
Ex Ch , and see title Sai e oi Goods 

(a) ’Martin V ffaZ/t# (1856), 6 E &B 726 

(h) TTinfrr v Winter (1801), 9 W K 747 , Kdpin v Hailey, supra, 
and see title Gifts, Vol XV , p 412 

(c) ^eeEdany Dudfield (IS41), I Q B 302,307, Lilh/whtie v J)'rereu;9 
(1846), 15 M Ai W 285, 291 , and see title Salk of Goods 

(d) 2 Shop Touch (Preston’s ed ), pp 240, 241 

(e) See title Salr of Goods 
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la the case of a gift, delivery of possession is necessary to vest a 
chattel m the donee (/), unless the donor expressly or impliedly 
constitutes himself a trustee for the donee {g), or unless the gift is 
by deed (/t). 

Sob-Seot 2 —By Deed 

828 Chattels, whether capable or incapable of delivery, may be 
alienated by deed without delivery, and with or without valuable 
consideration (t) , but an assignment by way of mortgage or abso- 
lute transfer of thiittels by deed or writing, if unaccompanied by 
delivery of possession, must, in certain cases, be registered and 
attested in accoi dance with statutory requiiemontb (k). 

SLii-SrcT 3 — By Cryntnid of Sale 

829 Tlio most usual way of transfer! ing goods is by means of 
sale, namt'ily, u tiansfer in leturn foi a money consideration called 
the price (1) By a contiact of sale of goods the seller transfers or 
agrees to transfer to the buyer the property in the goods for the 
puce (»i) The contract may be absolute or conditional Where the 
property is transfeired to the buyer, the contract is called a sale, 
but, wheie the tiansfer is to take place m the future, or subject to a 
condition juec edent, the contract is called an agreement to sell (n) 

The genoial lulo is that transfer will be effected according to the 
intention of the parties as appearing from the agreement (o) No 
delivery is necessaiy to transfer the property in specific or ascer- 
tained goods if it IS the intention of the parties that the property 
shall pass before delivery (p) 

Hub Spot 4 — By Exthange 

830 The piopeity in chattels may be transferred by a contract 
of exchange or barter, namely, wheie the consideration to be given 

(/) 2 B1 Com , p 441 , Irons v Smallpicce (1819), 2 B & Aid 651 , 
Cdchrane v Moore (1890), 26 Q B D 67, C A , and see title Gifts, 
Vol XV , pp 412, 413 

(g) Jones v Lock (1866), 1 Ch App 26, see titles Gifts, Vol XV, 
pp 409, 413 

(/i) See the text, iw/m , and title Gifts, Vol XV , p 410 
(i) 1 Shep Touch (Preston’s ed ), p 224 , Anon (1467), Y B 7 Edw 4, 
fol 20, pi 21, Bract fol 100 b, Cochrane v Moore^ supra^ at pp 72, 
73 , and see title Gifts, Vol XV, p 410 For forms of deeds of gift 
of chattels, see Encyclopsedia of Forms and Precedents, Vol VI , pp 129 
et seq As to transfer m equity of property in chattels, see titles Gifts, 
Vol XV , p 413 , Trusts and Trustees As to ahenation by way of 
oon tract of sale without delivery, see the text, infia 

(k) As to the oases referred to, and as to such requirements and the effect 
of Dopi«omphanoe, see title Bills of Sale, Vol 111 , pp 30 si sea As to 
instruments which are not within the* expression ** buf of aide,’’ see title 
Bills op Sale, Vol III ,pp 16 ei stq Assignments byway of mortgage 
must be in accordance with the statutory form , see ibid , pp 34 ei seq 
({) 2 B1 Com , p 446 , see title Sale of Goods 

For the numerous oases m which the transfer of property m goods 
baa been considered, see title Sale of Goods 
(*) Sale of Goods Act, 1893 (66 & 67 Viot c 71), s 1 
(p) Badieche Andxn und Soda FabnJc v Etekeon, [lOOft] A C 419, 424, 
end see title Sale of Goods 

(p) OoiArane v Moore, supra, at pp 73, 75, see Sale of Goods 
Act, lw3 (66 A; 67 Viot o ss 16, 17 
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for the goods is other goods in lieu of money (q) The seme *•». ». 
pnnciples govern the law relating to sales and exchanges (r) V* 

Sect 3 . — Imoiuntat y Ahtnotion 

•( 

831 The principal cases in whicli mvoluntaiy aheiiatioii of Uivuiuntiny 
personal property occurs are distress, execution, and bankruptov («) , ft'Kination. 
a rarer case is that of forfeituie (t) 

An owner may also be involuntarily deprived of his owueiwlnp of 
goods by sale thereof in market overt (a), or by destiucLiont^/^), or 
by the transfer of the goods to a foieign country wheie by the la^^s 
of that countiy another person gams a valid title to the goods (0» 
or by a complete change in the natme of the goods, foi example, 
where they are conveiteJ into real propeity {tl\ or by dealings 
under the Factors Act, 18B9(0. luider the Bale of Goods Acts, 

1893 (/), or by the opei ation of the doctrine of estoppel (7), 01 under 
the Statute of Limitations (//) 

832 As a rule, the remedy of a croditoi is to sue the debtor for lUsUtsHi. 
the amount owing Witliout legal piocess he cannot obtinii lediess 

by bei/mg the debtoi’s goods, except wlieie he is entitled to avail 
himself of the summaiy leinedy of distiea3(i) 

Chattels may be distrained for rent in aireai, for rates and tiixes, 
for fliiins payable by virtue of ordcis of couits of summaiy ]uhh- 
diction (A), and for debts duo to tlie Crown (i) 

iq) Cochranes acre ( 1 890), Q B D 57,74,13 A , l^onth AuMndton 
Insurance Co v Eandell (1869), L R 3 P 0 lOl , see, further, titk** 

B\iiment, Vol I , pp 640, 541 , Sate op Goons , and. foi the law of 
exihange of land, see title Revl PRorniirT and Ciialieis Real 
( 1 ) 2 B1 Com , p 446 
(«) See the text, infia, and p 408, post 

U) As to forfeiture of the goods of an outl iw, see titles CoNsiii iitional 
Law, Vol VI , p 354, Criminal Law and Pnoci- dure, Vol IX, pp 431, 

432 • 

(fl) See Ilaiqrcave v Sptnl , fl892J 1 Q 15 25 , j'lid see title Saik of 
Goods As to how far theft allects the owner’s ti 'e, seo title Criminal 
Law and Procldure, Vol IX , pp 684 ct neq 
(h) See p 397, ante 

(c) Cammcllv Sewell 6 U &N 728, Ex Ch , Cminqne \ Imne 

(1870), L R 4 H L 414 , Alcock v Smith, [1892] 1 Cli 238, C A 

(d) Bac Abr , tit Tresp.iss (E ) 2 , 2 B1 (^om , pp 404, 405 , e a , “If 
I employ a builder to bniJd me a house and ho does so with hneks that 
ire not his, I apprehend that they becorno niiue and that their forrnei 
owner cannot recover them or their Mil ue from me” (Gouqh v Wood dk 
Co (1894), lOT L R 318, C A , per Lindley, L J at p 319), and mo 
ibid, At p 320 

(e) 62&63Vict c 46, 8 2 , see titles Bailment, Vol I,p 564, note (/>) , 

Pawns and Pledges, p 239, ante , 8 aib op Goods 

If) 56 & 67 Vict c 71, 8 25 , Bee title Sale of Goods 
( q) See title Estoppel, Vol XIII , pp 379, 393 

(h) Limitation Act, 1623 (21 Jao. 1, c 16), s 3, Wilkinson v Verity 
(1871), L R 6 C P 206 , see titles Bailment, Vol. I , p 666 , Limita- 
tion OF Actions, Vol XIX , pp 39, 60 
(t) 3 B1 Com ,pp^et96q As to the nature of this remedy, see title 
Distress, Vol Xl , p 117 

(k) See fhni , pp 117, 210, 221 . 

(l) Crown Suits, etc Act, 1866 (28 & 29 Viet c 104), b 47 . and see 
title Distress, Vol XI , p 175 
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833 A debtor’s goods aie also subject to involuntary alienation 
i\hen taken in execution of a judgment or oidei of the court (m) 
As a rule, execution against chattels is made under a writ of Jieji 

The cxocutor oi adiuinistiator of a deceastKl Jebtoi inaj be sued 
l)V a (loditoi, and execution levied ai.mm it the debtor’s goods (o), 
01 ndministuiiion of the debtoi’s estate may be granted by the 

834 Tiopeity, with ceitairi exceptions (7), beneficially vested in 
a baiikiupt at the date of his bankiujitcy, 01 actpiired by him pi 101 to 
his disthaige, including, intu a/ia, goods in his pobsession, onUr 
or dispositujn, as leputed ownei, and goods mortgaged by him and 
remaining ni ln> possession in his trade or business, vest in the 
official leeeivei, until a tiustee is appointed by the cieditois, and 
then ill such Irustoe for their benefit (i) Pioceeclmgs may also be 
taken by a creditor foi the administi ation in ))<inlvriiptcy of the e^^tato 
of a debtoi who has died insolvent (,v) 

Si CJ 4 — AltenaUon a( Ih ath 

835 The alienation of peisoiial piopeitv ma) occiu on the occa- 
sion of death (/), oilhei 1)V w"a> of (f stanuntaiy (li^poMtion(a), 01, 
in the case of an intesiaiy, ocioiding to the uiles legulating the 
distiibiitioii of tlio peisoiuiltv of an latest, ite (c/) 

]<;\eiv peisoii ot full ago(/i) has pow'ci to dispose 1)> will of all 
the leal and pcisonal estate (0 to whidi lie is entitled at his death 
and which, if not so disposed ot, would clovohe upon the lieir-at-l.iw 


(w) S(c, fuilhor, iifles ExicuTro^i, Vol XTV , pp 37 ei , 125, 
JunoMiNia \ND Oriuks, VuI XVIII, p 221 to cvctution in 

mleiior <oiiits, see titles (’ounty Cot'RiS, Vol VUI, pp ^»50 et neq , 
I'McuiioN, \o\ XIV pp 12b, 129, and, as to the ellect of the death 
ot ,tlie dddoi after judgment, sec title Jodgmsnts and Orders, 
Vol Will p 41 

(u) See (itlo Execution, Vol XIV, pp U et seq As to the date 
fiom wlmh a wiU of cxeuitum bmds the piopeiiy m the goods of the 
execution debtor, see , p 42 

( 0 ) Soo title Exlcuiurs and Adminisiiuioks, \ ol XIV ,pp ZZOetseq 
ip) Jhui . pp 336 et heq 

(q) See title Hankhupicy and Insotvfncy, Vol II, p 143 
(?) Bankiuptiy Act, 1883 (46 47 Vitt c 52), ss 20, 21, 44, 154 , and, 

a*' to what IS included in the word “ pioperty ’* under the Bankruptcy Acts, 
SCO, fiiiUiei, title Bankruptcy and Insolvf> ty, Vol II, pp 14, 140 et 
eeq , see also AV Hart, Green v Hai/ (1912), 28 T L R 482, C A 

{^) Sec title Banivrupic Y and Insolvency, Vol II , pp 93 et seq , 213, 
214 

(t) Sio, peneially. titles I)fs<FNi aIjD Disikibuiion, Vol XI, pp 6, 
16 d s/q , Wilts 

(u) See litUs Executors and Administrators, Vol XIV, pp 144, 
218 W «C7, WiLiA 

{a) See title Descent and Distribution, Vol XT , pp 16 et eeq As to 
the alienation of personal property owing to the cesser of the life interest of 
the decea&id, see fiMe ‘settlements 
(h) Wills Act 1SJ7 (7 lA ill 4 & 1 Vict c 26), s 7 As to earlier law, see 
2 Bl Com , pp 492, 407 , Co Litt 89 b, note (6) , and see title Wills 
{e) As to the meaning of personal estate, see p 387, ante, and title 
Descent and Distribution,, Vol XI , p 4, note (h) 
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or customary heir of him, or, if he became entitleJ b\ descent, of his 
ancestor, oi upon his executoi or admmibtratoi {d) " This power of 
disposition extends to all contingent, executoiy, or othei futuio 
interests in any personal estate, whether the testatoi ma\ oi mnv 
not be ascertained as the person oi one of the persons in whom 
the same respectivelj^may ha\o become vested, and notwithstanding 
that he may become entitled to the piopeity or inteiests after the 
date of execution of liis w ill (e) 

Upon the death of an ownei of peisonal piopeity such piopeity 
devolves immediately upon Ins peisonal lepiesentative If he has 
appointed an executor, the piopeity accoidingly vests in such 
executoi, to l>e ajiphetl aftei payment f)f ilehts accoiding to the 
(liioctions of the willt/) If lie dios wholly intestate it vests in 
the adminisliatoi as soon as letteis of admin istiation aio taken 
out (ff) 

Sect 6 — ruhae Atqmicd Piopi itif{h) 

836 Personal chattels which, at the dale ot tho assjgnmenl, aio 
either not in existence, or not the piopeil} of the gianloi, aie not 
assignable at law(?\ unless the giantoi has a potential propeitv in 
them (/.) 

An assignment purpoiting to convev all (hath Is which aio oi 
shall there iftei be m tho giantofs house opeiah^s to pass the legal 
owneiship only of such articles as aie in the house at the dale of 
tho assignment (/) Such an assignineiit is void as an assign- 

(d) Act, 1837 (7 Will 4 A, 1 Vi(t c 20) k 3, and see tithes 

ExLLLroas and Admimsikviorh, Vol XIV , pp Wins 

(6) Wills Act, 1837 (7 ill t & 1 Vu i v 26), s 2. 3 , sccj title Win 

If) Smith V MiUe*i (1786), 1 Toini Ilep 475, 480, {] oollcy y CluL 
(1822), 5 B A Aid 744 , and see title rxrcuTOHs \\n Adwinmsthatohs, 
Vol XIV, pp 130, 

(g) bee title Lxicxn ORS and Aomimstrators, Vol XIV, p H6 Ah 
to when tho appomtinciit of au adininistrator is leqmunl, f»eo i)f\d , p JIG 
As to the poison in whom tho piopoity vests piim to the giant of loiters 
of adrniiustiation, see t6wZ , p 146, title Dbsci r and Disritinn riov 
Vol XI , p 6 As to tho lulcs regulating the di-.tubutiou of peisonal 
estate, see title Descpnt and Disiki jilt ion, Vol XI , pp 16 et 

(h) As to covenants in mairuigo Rc'tllemeiits for Hcithinent ot futmo 
acquired property by husband or wife, see tilhs Ili/t^uvND ant> Wipp, 
Vol XVI , p 366, Si.rjLLMrNTH 

(i) liohin*sOH y (1816), 5 M A S 228, 14 Vin Abi 5(), tit 

(hant8(H 6), Shop Touch (cd PrcRton),p 241, (’urn Dig, tit Giarit(l)). 
Perkins, Profitable Booke, ss 65, 90 

{k) Bacon’s Maxims ot the Law Kegula, 14 Tho law doth not allow of 
grants except there be a foundation of int ei est in the giautor ’ E g tenant 
of land may assign all his interest in tho future crops ot that land, or a jiarsoii 
may grant all the tithe wool that he shall have in such a year, but a man 
cannot grant all the wool that shall grow on the sheep he may buy hereafter 
(Grantham y Hawley (1615), II oh 132, Fetch y TuUn (lHi6), 15 M &W 
110, and see title Aoriculi UKB, Vol I,p 295) As to the assignment of 
debts to fall dae tnfuturo and of debts due at the date of assignment but 
payable tn futuro, see titles Bankruptcy and Insolvency, Vol II , pp 64, 
166, note (c) , Choses in Action, Vol IV , p 368 

(I) See Tapfipld v UtUman (1843), 6 Man A G 246 (whore, howxver, 
on a question of construction of the instiument, it was held that futura 
ohatt^ were not included) , and sec titles Bills op Salp, VoJ III , p 68 ; 
Sale oi Goods 
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ment(wi) as legaids future acquired goodh, unless ratified by some 
act done by tlio grantox with that view aftei he has acquired the 
property, but the mere bringing of goods on to the premises of the 
grantor is not ncct^ssaiily such an act (ii) 

An assignment of after acquired property operates in equity as a 
contiact to assign, and, when made for valuable consideration (o), 
is enforced specifically if the assignor acquues propeity answering 
the description in the contract (ji) As soon as tlie assignor acquires 
the legal inteiest, the equitable interest passes to the assignee, 
equity ti eating as done that which ought to be done(q), and the 
assignor theieupoii becomes trustee of the chattels for the 
assignee (0 If possession is actually taken of the property when 
it comes into existence, then a legal interest is acquired («) 

A bill of sale of after-aequirod chattels given byway of security is 
void excoiit as against the giantoi (<) 

Rfot () — llestraints on Alienation 

837 Conditions lepugnant to the estate pieviously given aie 
void (f/), and for this leason the courts have always leaned against a 
restraint on alienation (6) 

An absolute interest in personalty no less than in realty, once 
given, cannot befetteied by a gift over on alienation (r), for, except 

(m) See p 400 ante It, however, it lamade for valuable consideration, 
sin h an assignment operates as a contract to assign and, subject to the 
Bills of Sale A< ts, binds the chattels when they come into the assignor’s 
possession , see the text, uifm 

(n) Lunn v Thointon (1845), 1 C B 379 

(o) A voluntary assignment, even though under seal, of an expectancy 
does not create an enforceable contract {3Ieel v KdthwtU (1843), 1 Ph 
342, Blknhorwiglit Towry Law v Burne^ [1903] 1 Ch 697) 

(p) Joseph V Lyons (1884), 15 Q B D 280, 286, C A , HaUns v 

Eobiruon 15 Q B D 288, C A , Tailbif y Official Becetver {\SSS), 

IJ App (''as 523 , Ilohoyd v Marshall (1862), 10 H L Cas 191 , lie 
Bxillas, [1904] 2 Ch 385, C A ,pcr Buckley, J ,atp 393, Be Ellenhorough, 
Towry Law v Bume, supra, at p 699 , 2fc Beis, Ex pmie Clough, [1904] 
2 K B 760, affirmed, A ah worn Clough y Samuel, [1905] A C 442, see, 
fui ihei, titles Bills or Sate, Vol III , p 72 , Cno'«ES in Action, Vol IV , 
pp 376,376, DriPS AND Otiilk Instrumints, Vol X,p 497, Equity, 
Vol XII f , pp 74, 104 

(q) Collyer v Isaacs (1881) 19 Ch 1) 342, 361, C A , and see title 
Equity. Vol XIII , pp 74, 104 

(r) Uolroyd v Mai shall, supia 

(s) Hope V BayUy (1856), 5 £ & B 830, Motnsy Dehhbel Flipo, 
[1802] 2 Ch 352, 360 

(() See title Bills of Sale, Vol III , pp 28 et seq 
{a) BoDugdnUyBugdnhy Iluflfdrtle ( 1 888), 38 Ch D 176, see title Wills 
( hi Siogdon v Lee, [1801] 1 Q B 661, C A , per Fry, L J , at p 070 
Aft to the \alidity of paitial lestr^'ints on alienation, see Re mshei 
Bosher v Kosher (1884), 26 Ch D SOI , Be Ellwt, Kelly v Elliot, [1896] 
2 ^ h 353 , and see titles Gifts, Vol XV , pp 422, 423 , Settlements , 
Wilis As to protected life mterests, see titles Bankruptcy and 
Insolvency, Vol II , pp 275 et seq , Settlements As to the r^og 
nitxon paid by the courts to restraints on alienation valid acooidmg to th* 
law at Scotland, see Be Fitsgerald, Surman v F^Ugerald, [1904] I Ch 673. 
C A ; title Conflict of Laws, Vol VI , pp 209 et seq 
M Bradley v. Peixoto (1797), 3 Ves 324; Be Jones* WiR (1870), 23 
iCi T, 211 , Mekalfe v Metcalfs (1889), 43 Ch D 638 , Be Bourks*s Trusts 
(1891), 27 L R Ir 673, antf iee title Gxptb, VoL XV . p 422 
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as regards married women (d), the light of alienation ia iooideatal 
to the beneficial ownership of propeity (e). But a condition that the BdltMtl 
donee shall not alienate a reveisionaiv interest (/), or shall not 
alienate to a particular person oi class of persons (a), is valid AHeBjwUli 

A gift over on alienation aftei a life interest with a powoi 
of disposition by will or deed is invalid (/i) So, too, if an annuity alienation. 

IS to be bought m the name of an annnilaiit, a direction that it is 
to cease on alienation is inconbistent with the absolute ownership 
previously conferred, and the annuitant is entitled to demand pay- 
ment of the sum requiied to purchase such annuity (t) 

The rule preventing the fettoiing of absolute inteiests applies EquitnUe 
equally to equitable and to legal interests (A) Trusts, theiefoie, 
cannot be created with a pi ov iso pi eventing the tesUn que t)ugt fiom 
Hheuating his interest (t), oi with a proviso that such inteiest shall 
not 1)0 made subject to the claims of creditois(»() 

838 The rule which reiuleis restiainU on alienation goneialh Mamed 
invalid 13 , ho\Aever, relaxed iii favoin of iiiaiiiod women (a)* and it women. 

IS now customaij in settlements and wills to piovule that amiiiiiod 
woman’s separate estate shall not be alienated by ^^Rv of anticipa- 
tion (o) The result is that the uliiiost a woman bo resiraiiied can 
do 18 to assign arrears of mtoiest which have actually acciued due (p) 

(d) See title Hus BAM> and Wue, Yol XM , pp 350,3 V) ei tteq , and 
see the text, 'infra 

(e) Co'ihett v CorhHt (1888), 14 P 1) 7, C A , //o UolltH* Tlottpilal 
(Trustees) and Uagm^s Conirait, [1899] 2 Ch 540 , see, fiuthei. titles 

Vol XV, p 422, Real PnoPEun and CiiArxELS Reai , Hatt of Land 

(/) ChwMl V Marls (1844), I (^oll 441 , lie Payne (1858), 25 Bnu 
656 , Fe Porter^ Conlson v Capper, [1892] 3 Ch 481 , and see title 
Pi iiPETDiiiES, pp 293 et sea , ante 

(g) Co Litt 223 a, Ee Madeny (1875), L R 20 Eq 180, Ro Roslier^ 

Roshei Y Bosher (\HS4), 26 Ch D 801 

(k) Ee Wolstenholme, MarCutU v Axskwood (\H6\), Al L T 752, kpo, 
farther, Coibclt v Coxbrit, siipiu, Bird v Johnson (1854), 18 .Jiii O'^O , 

Eochford V Uackman (1852), 9 Ilaie, 475, and sro ulh s B \nkkupi( r and 
Insolvency, Vol II , p 147 , Wills 

(<) limit Loulston v Furber (1876), 3 Ch V> 285 Ee Mohhett, Pitman 
V llolboriow, [1891] 1 Ch 707 , sec tide Rem<har( i s and Annuiiiih 

(A) Vorbdt v Coihett, sup/a , S non don v Dales (18 U), 6 Si in 524, 

(haves V Dolphin (1826), 1 Sim 06, Brandon v Eohinson (1811). 18 
Yes 429, Ee FiUgernld, Surman v Filsgeyihl, [1904] 1 <h 573, 591, 

C A 

(l) Re Duqdnle, Dagdale v Dugdale (IS88).38 Ch D 176, Mahhftt, 

Pitman Y Uolboxiow, supra , Ec Ross, Jshion y [1900] 1 Ch 162, 

and see title Trusts and Titusirrs 

(m) Be Fitzgerald, SurmauY i itzgirald, supra , but e title Conti irr 
OP Laws, VoL VI, pp 209, 22c8 As to foifeiture on alienation hoc, 
farther, title Bankruptcy and Insolvency, Vol 11 , pp 146 et seg 

(n) Brandon Y jKo6irMon (1811),*18 Ves 429.434, CoihvttY CorhHt, 

Hupxa, see, further, titles Gifts, Vol XV, p 424, Husband and Wii?e, 

Vol XVI , pp 369 ei seq , Setilemj.nts 

(o) See Encyclopfiedia of Forms and Precedents, Voi XIII, pp 416, 

426 ei passim, Vol XV , pp 405 ei passim , Hood Barrs v Caiheart, [1894] 

2 Q B 659, C A A restraint on anticipation and a restraint on aJn nation 
have the same effect (Ee Sanies, Reynolds y RUts, [1902] 2 Ch J H, per 
Bucklbt, L J , at p 340) 

(p) Re Breitle, Jollatids y Burdeti (1864), 2 De G j ^ni 70, C A ; 

Hood Barrs Y Her%ot,lim\R C 174 
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The restraint can only be imposed in respect of separate 
estate (g), whethei held for life or for an absolute interest 0), and 
applies only dui mg coverture («) It ceases on widowhood (f), but 
comes again mto opeiation on roman lage (?0, unless the restraint is 
limited to the period of the first maiiiage (a) 

A maiiicd woman cannot deprive herself of the protection 
afforded by a ustiaint upon anticipation t/)} , but the court, if 
satibfiod that it la foi the benefit of the mairiod woman, may, with 
hoi coubent, remove tlie lostraint(c) 

839 Though piovismus in restraint of alienation, or excluding 
the lights of cuiditoiM, aie generally invalid, there is nothing to 
prevent property being settled for life estates deteiminable on aliena- 
tion, bankruptcy, oi insolvency, with a limitation ovei upon tlie 
happening of any of ilioso o\( iits (r/) But the owner of propeitv 
(anriot qualify his own intoiest in it by a condition detoi mining that 
inteiest on his hankiiiptey (<) 

840 The cajiai ity of poiaoiis under disability, for example, 
infants and hinatica, to alienate plopelt^, aiifl other piiticulai 
instances of liimtod powoisof alienation, aie dealt with elsowliGro(y ) 


(r/) iSloijdon v /xr, [1801] 1 Q B 601,0 A , TitUett v Arm^yovq 
(18 t8), 1 Ueav 1, 21, aiHl as to the nuMiung of “sopaiaie estate,’* seo, 
luithei, titles Bankriiptoy and Insolvlncy, Vol II , p 168, note (/) , 
Hi SBAM) AND \\ ME, Vol W1 , pp 341 tt seq , S'iO ct eq 

(r) ISaqqdt v Menx (1844), 1 C oil 138 , 3foote v (1857), 4 Drew 

03 As to the oases in whuh a rcstjnint has been held to attach to an 
absolute irileiest, b(/o title Husband and iil, Vol XVI , p 362 , and sto 
lie Game, Gnrtu \ Tenmnt, [1007] 1 Ch 270 
(«) Woodmeston v Walke) (1831), 2 Russ A. M 197 , TuUttt v J.rm- 
ftiroiiq, ffvpta 

{t) Ballon V Bnscot (1822), J lo 003 As to the eftect of dissolution 
of niaiiuige on the restiaiiit, ^eo title IIusdand \nd Wirr, Vol X\ 1 , 
p 303 As to I bo power of a ftme bole to fieo htraolf from the rcstiaiat, 
s( d ibid , p 375 

{n) TiiUett V Aimsiionq^ supra. Re Wheelct'^s ScUlenient Tiusts, Brxgqs 
\ [1899] 2 (Ml 717 

(a) 3looiev il/ oma (1867), 4 Diow 33, Hamilton y H am ilion, [IS92] 
1 Ch 390 

(h) See title 1Ivsb\nd and A\iif Vol XVI , p* 306 
(f) See tbrd , p 372 , title iritMFN rs , and see note (<), supra 
(d) Oldham v Oldham (1867), L R 3 Eq 404, 3fontefiore v Behens 
(180S) 35 Beav 95, llation \ .Vm/ (1876), 3 Ch D 148, Metiulfc v 
3lctcalfe, [1891] 3 Ch 1, C A , Fee, further, title.s BA\KUUPrcY and 
Insolvency, Vol II, pp 146, 276 et seq , Guts, Vol XV, p 424, 
Seittements 

(r) Re BreweCe Settlement, Morton v Blndmore, [1890] 2 Ch 603, 
3Facluitobh v Pogose, [1895] 1 t9i 505, 511 — 514, and see title Bank- 
buptcy and Insolveno\, Vol II , p *146 

( / ) Aft to alienation by inf nils, see titles Gifts, Vol XV, p 402, 
Infants and Children, Vol X\ 11 pp 78 et seq , as to ahenation by 
lunatics see title Llnaucs \nd PrrsoNs of Unsound Mind, Vol XIX , 
pp 396 et spq , and as to alienation by convicts, see title Criminal Law 
AND Procedi RF, Vol IX., p 429, and for other examples see titles 
Agency, ^ ol I , up 204 c* seq , Companies, Vol V , pp 334 et eeq , 
CoRPORAtiONS, Vol Mil, 2 >p 365 et seq , Partnership, p 102, ante, 
Setixements 
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PartV. — Creation of Successive Interestso?). 

841. Peisoual property is the hubject of absolute owuorbhip, not 
of tenure (A) Stnctlj, Iherefoie, m peisonal propeitj, uiuUn 
nhich both chattels real and iieisonal aie included (il, there cannot 
he a reiuaindei (A,), though theie ma\ he a futuie piopeity in 
peisonal goods (/). 

842 Successive inteiebts in chattels real may be made to lake 
effect, by will or deed, not by way of paiticuloi estate and leniaindei , 
but by way of executoiy lmntation(/«), oi through tho medium of 
tiubt8(H) A ie\eibioiiai\ mteioat in leasehold piopeity sub)ect to 
a life estate, though, peihaps, not stiictl> a vested inteiest, is not a 
meie possibility oi chose in action (o) 

A bequest of a term of yeais to sevci.il succcssuely foi life, with 
no bequest ovei, confers life interests onlv, and on the death of tho 
survivor the leumindei of tho teiin lulls into icsiduo(p) 


Pah? V. 
Chreationtf 
Sueoeuffi 
Inturevtg. 


Poi'sonal 
pro^wrty towt 
subjiot of a 
lomajiitliT 

IVuhti <it 
)( asclioMs 


843 SiiccObSive intoiests iii peisonal chattels may he cteated Succiwivc 
by will witliout the mteiposilion of tinbtoe8(</) Tn hucIi case, liow- 
e\er, the iiltoiioi donee, duiinfj llie hfe of the liiht holdoi, does not ' “^**^'*’* 
Uke a piesont or vested mteiest, and, if he pu)deeetihOH the lirnt 
holdei, the executory hinitatioii does not take ei1ect(;) 


(g) See, generally, lilloa Seiilements , 

(h) See note («), p 397, nut 

(i) See p 188, ante 

{1) 2 B1 Com, p 398, I Foaruc, ('ontingdii Remaimii i'*, JOth imI , 
p 401, note (e), and ss 168 168 a, 168 b. Jarman on WilU, Iftt ed , 
p 793 , lie Tniion, Ex parfe Singleton (1889), 01 Ja T 301 , and see 
(tUTs, Vol XV, p 408, Kijal Pkopxrjy and CiiATiEib Klal, \lh\t 

CHARGES AND AnNUIIIES , SlITII MI NIS , AV 11 LS 

(Z) 2 B1 Com , p 398 

(m) 1 Fearne, Contingent Rcrnauidfis, lOtli td , b 108 a, Manninr^e 

Case (IGOd), 8 Co Rep 94 b, l^ampeVs Crw (101 3), 10 Co Hop 46 o , 
Wnqliidi Plowden v Cartivnght (1757), 1 Biiir 282, -.'1, 28*5 , Stevenson v 
J iverpool Corporation (\ SI 4), L R 10 Q B 81, Johns \ [1900J 1 

Ph 290, per Stirling, J , at p 305, and. as to bucco^^'^ivo intereslH m 
(hattels real, see, further, titles Rlat PROrxRTY and ( jiauxis Hi \i , 
Sf rXLEM F N rS , W ILLS 

(n) See p 414, post 

(o) Re Bellamy, Elder v Pearson (1883), 35 ( Ii D 620, 624 , hco, fuiMjer. 
txiloM RealPropfrty and CnATTLifl Ri vl, AVnis 

ip) Eyres v Fanlkhmi (1698), 1 Salk 231 , ha \ Dungannon (Lord) 
(1841), 1 Dr & War 609, 628 

(q) 1 Fearne, (’outmgent Remaindeis, 101 h ed , a 168 b , Iloare v 
Parker {1768), 2 Term ttep 376 (plate), Re Tnlton, Ejr nark Riiigh ton 
(1889), 61 L T 301 (pictures), followed Re Thynne, Thynne v (hey 
119111 1 Ch 282 (m thwease there rArc truslecs) , and t.ce title* EciUiTY, 
Vol XIII , p 96 note (ff) , AVills The court will protect tlit in toitstn 
of an ulterior legatee in speciiio chattels, the loss of winch cannot be 
compensated in damages by compelling (ho legatee for hfe to give an 
mventory , see fofey v Burnell {\7H3), 1 Bro C C 274, 279, (jonduit 
V f!oanr ( 1844), 1 Coll 285 , Temple v Tknng (1887), 68 L J (ni ) 707 , 
and see titles Injunction, Vol XVII , pp 266 et eeq , Win* 

(r) Re Tniton, Ec porte Singleton, suvta Seine as to chalt«w rial, sie 
Re Bellamy, Elder v Pearson, supra, title Beal Pjioi-brti andCiiaufl* 
Reai, 
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Personal Peopbett. 


pABT y. 

Oreatlon of 
SaccesslTe 
InterestB. 

Consumable 

stores 

Effect of 
rule against 
perpctuitus 

Trusts of 
cbuttels 


Hturlooriuk 


Powers of 
appoluliiK nt. 

Life iiitciost 
foll()'\o<I 
pift to 
p( isniml n 

pTLbCUUltlMS 


A bequest for life of the use and enjoyment of oonsazB> 

ables IB a gift of the absolute interest m the property, and a 
over after such life estate is void (<) , but this rule does not apply 
to farming stock (t) 

An executory bequest of chattels must not infringe the rule 
against perpetuities (a) The rules regulating contingent reniainders 
in freehold land do not apply to similar dispositions of personal 
property (i), but future dispositions of personal property must 
observe the statutory restraints on accumulations of income (c) 

844 A trust IB the usual mode of cieatmg successive interests in 
peisonalty (d), the trustees being the legal custodians of the 
l)ioperty, and is the essential mode in assignments inter viios of 
clmitds other than chattels real(c) 

846 Whole leasehold estates or peisonal chattels m the nature 
of heirlooms are reqiiiied to be settled to descend as fai as possible 
with lands devised in stiict settlement, or with a peerage or othei title 
of honoui, VcUious expedients aie adopted by conveyancers (J ) Tlie 
usual piactico is to assign the chattels to trustees upon tiusts cor- 
lesponding as far as possible with the uses declared of the land(of) 
But as an estate tail m personalty is legally impossible, the chattels 
must vest absolutely m the first tenant in tail of the land (//) 
To pi event llie chattels being seiiaiated from the land on the deatli 
of an infant tenant in tail it is custoniaiy to pro\ide that the 
chattels aio not to vest absolutely in any tenant in tail by purchase 
unlil he attains twenty -one, but at Ins death under that age aie to 
devolve in the same inannei as the settled fioeholds(?) 

846 Puturo intoroetw in peisonal pioperty, as in land, may be 
cieated by means of powcis of appointment {k) 

847 A lulo of constiuction analogous to the lule in 

Cfjsr (/) apj)Iios wheie a life iiiteiebt in person 8 . 1 ty is followed 


(8) See A7\dicw v >1 rid# ew (1815), 1 Coll 086,090, Randall v Riifatell 
(1817), 3 Mer 190. Buton \ Moihett (1878), 9 Cb D 96, and see titles 
Gii rs, Vol XV , p 408 , Wilis 

(0 Tlf/A./i67ooA, riOOl] 1 Q B 360, and see title Wills 

(a) Rt> IliU, Jiai V Udk [1902] I Ch 807, C A , and see title Pep- 
riiniTES, p 347, awte 
(h) See title Settlements 

(c) See title Perpetuitips, p 370, ank 

(d) See Feanie, Ooniinjj^eiit Reinundeis, UHb od , p 407 , titled 
Equity, Vol XIII , p 96, note (<?) , Oims, Vol XV , p 408 , see, e g , Rf 
Bellamy, KUler v Pearson (1883), 25 Cb D 620 (successive interests in a 
tern 01 yeais), and cases there cited 

(«)’See titles Settlements . Tursis and Trusieps , W^ills 
(/) See Piicjclopaedia of Forms and Precedents, Vol XIII , pp 306, 683 
(ffj See titles Kval Property and Chattels Real, Settlements 
ih) I^enlhorpe v A^hbte (1635), I RoU Abr 831 . Tudoi, L C Real 
Flop , 4th ed , p 382 

(*) Be Thynne, Thynm t Qtey, [1911] 1 C!h 282. Ency« 5 lop»dia of 
PormB RrecedentB. Vol XIII , pp 324, 326, see, fortherf titlw Bbai. 
Propwtt AVD chatteis Reai,, Settlements, Wills 
(fc) Sbb title Powers 

^ 1*3 b , and Bee title Real Pbopertt and Giiattels 

Beal The rule itself does^itot appear to apply to linntations of persoual 
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by a gift to the personal repiesentatives of the life tenant, the 
result being that the life tenant is oonsideied to be absolutely 
entitled (m), even though the life interest is liable to foi teiture on 
bankruptcy (n), oi a power of appointment by Nill is inseitcd 
between the life interest and the gift to the peisonal representa- 
tives (o) 


eslatefnemcJ. V franUiw (1868), L R 6 Eq 593, prr GiriorvO, V -C , 
at p 696 7f« Jfaffretion’s TrtnU (1866), L R 2 Eq 276, 281 . v 

PiiwelZ (1738), and flodsW V (1740), cited 2 Vcs Sen 652, mnint. 

ComfoH V Brown (1878), 10 Ch D 146, per Bacon. V C . at p 161) 

(Bf) Co latf 54 b , Holloway v Clarkton (1843), 2 Hare, 621 . v 
Parrott (1866), L R 3 Eq 328, Avirnv Zloyd (1868), L R 6 Lq 383 , 
Wing V Wing (1876), 24 VV R 878, and see titles 8 eixu.ment8 , Wills 
( n) JF«66v Sadler (1873), 8 Cb App 419 

( 0 ) Bevalv 7)t. Una (1816), 0 Jui 650, SaMon v Slerl>i (1830), I Ruhb 
& M S87 , A 0 V Malkin (1846), 2 Pb 64, Page v Soper (1853), 11 
Hare, 321 


PERSONAL REPRESENTATIVES. 

Sir lixFcMons and Admimhjrvtoks 

PERSONATION. 

Sec CiuMiNAL Law and riiocr. durb. 

PETITION OF RIGHT. 

CuOWN PliA( IICL 

PHYSICIANS. 

See MtDiciNr and Pharmvlt. 

PICTURES AND PHOTOGRAPHS. 

Sei COPTBIOHT AND LlTERABY PllOPBUl . 


Rmwv. 
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PIER. 

Spp Watebs and Watfrcodbses. 


PILOT AND PILOTAGE. 

See Snii^piNrt and Nwioation 


PIN-MONEY. 

Sef- IIusuand and ^VIFE 


PIRACY. 

See Criminvt, Law \ni) 7'BocEmiBE. 


PISTOLS. 

S(* KiMNCfc, Sadn «)i (iooDS, Trade vnd Th\dj, Lmon ». 


PLAINT. 

iS'< <• Coi NIT Co[ M 


PLATE. 

Se CniMiNvn Lvw \nd rnocKnuni-, , Trvdb Marks Trade N\aii!,s 

AND Dlsignn, Wills 


PLAY GROUNDS. 

Se* Edlcation , Open Spaces and Becbbation Grounds, 


PLAYS, 

See Theatres and Other Places of Entertainment. 
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StVADINO. 


Sect 1. 

Nature and 
P irpoBe of 
Pleadings 

M(ianing of 
“pleading” as 
used in law 

Fanction of 
pleadings 


Part I— In General. 

SicT 1 — Nature and Purpose of Pleadings. 

848 The word “ pleading ” is used in English law in two senses, 
namely, to denote (1) a document (a) m which a party to a proceeding 
in a court of first instance is requited by law to formulate in 
writing his Cdso or part of his case in preparation for the hearing, 
(2) the act of drafting or settling any such document or part of such 
document 

The function of pleadings is to define the issues on which the 

(a) In early times pleadings were oral and not written, and were con 
ducted as follows — Upon appearance, each side made in open court a verbiil 
statements of the facts on which it rehed, from which the court was 
informed of the nature ot the controversy Oral pleading pi evaded in the 
English courts as late as the reign of Henry III (bract fo 374 h), and is 
supposed to have been retained until the reign of Edward III It was tho 
duty of the judges to moderate this oral contioversy in such a wav that the 
cause at length anived at a point where specific matter was afhimed on one 
side and denif d on the other When this point was reached the paifns 
were said to be “ at issue ** (ad exitum, i e , at the end of their pleading) 
If an issue thus amvc<l at was a question of law, it was decided by Hio 
judge , if it was a question of fact, it was tried according to one of the 
inodes of trial then in \ogue During the oial contention by winch the 
issues were ascei tamed, entiies weie made on a parchment roll by an olficc r 
of the court of the allegations made by each party m turn On this io‘l 
was also entered a short notice of the nature of the action and of the acts ot 
the court itself Ihis parchment roll, called the Eecoid (see title Court 
Vol IX , p 10, note (o) ), was the official register of the pleadings It w is 
preserved as a perpetual, intnnsio, and exclusively admissible testunoiiy 
of all the pioceedings to which it referred These oral pleadings wen 
debvered either by the paity himself, or by his pleader (called narrator or 
adrocatus) In very early times it w'as established that none but a regul ii 
advocate (or hamster) could be a pleader in a case not Ins own Gradn 
ally it became the practice for the pleader to enter his statement in flu 
first instance on the parchment loU, to which his opponent was aUowcd to 
have access in prepanng his answer Then, to lessen inconvenience, a 
practice arose about the reign of Edward IV by wluch the pleadn 
delivered his pleading already wntten, and its entry on the roll was defen rd 
till a later period m the action But the abandonment of oral pleading did 
not change the form of the allegation to be made The same pnncipl^s 
continued to govern the prac'tice of pleaders, and the paitics were made 
to come to an Issue in their wntten pleadings as m former times they had 
been made to do when they disputed oraUy at the bar of the court 
Af CO 111 111 on law there was no distmction between pleadmg m civil and 
pleading m onmmal cases so far as the rules of pleading weie concerned 
see remarks of Blackburn, J , in Hermann V B (1873), L K 8Q B U‘2, 
atp 106, Castro y E (1881), 6 App Cas 229,243, and of Lord Russi ll 
O r KiLLowrN, C J , m B v Mnyslow, [1896] 1 Q B 768, C C R , at 
p 763 In criming procedure, the case for the prosecutor is stated la 
writing in the indictment, but the pleading of the defendant is still stated 
orally, except in tlie case of a plea of justification of a hbel and spec > I 
pleas, which must be in wnting Where the mdictment is defective tlie 
defendant may enter a demurrer, which must be m writing Thi*< »•' 
seldom done in modeoi practice, the more usual course being to take or li!^ 
any such objection, as would be good ground for a demurrer, by nio\ 
before riea to quash the indictment , see title Criminal Law and ProlI 
DDES, vol IX , pp 354, 356, As to the Revenue side and Crown aide of 
the Xing’s Bench Dmnen, see p 410, post 
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court, in order to determine the matters in diepate between the 
paities, will have to adjudicate 

849 The rules of procedure of a court determine what pleadings 
1)6 required in that couit and in what form they shall be 
fiamed (b) The rules of piocedure m the High Court aie peculiar 
10 that court, and, excepting in regoid to proceedings for divoice 
or other matrimonial causes (o), proceedings on the Revenue side 
01 on the Crown side of the King’s Bench Division, and cnmmal 
pioceedings (d), are wholly contained in the Rules of the Supreme 
C'ourt, of which the High Court is a bianch 
(bounty courts have a proceduie of their own, winch is determined 
1 )\ the County Court Rules (c) in foice for the time being. 'I'lie 
only pleadings recpiired m a county court are particulars of olaiiii 
fioin a plaintiff(/), and from a defendant notice of set-off or 
counterclaim or of special or statiitoiy defence (A) The rules 
as to the foim of such particulars, set-off, and oountei claim are 
tiio same as those of the High Court (?) 

Every infeiior court 0 )» including the Mayor’s Court, London(A), 
has its owui lules of piocedure and theiefore its own sjstein of 
pleading 

The rules hereinafter set out aie the rules i elating to pleading in 
tlie High Coiiit, othei than in matters assigned to the Biobate, 
Jnvoite, and Admiralty Division (/) 

The teim ‘‘pleading” includes any petition or summons (?w), 
any statement of claim (w), defence, counterclaim, or reply (o) 


(h) As to pleadings m ecclesiastical couits, see title Ecclbsiastioal 
L\ w Vol XI, p 617 

(r) For procedure and practice in divorce and matiiinonial causes, see 
title Husband ano Wife, Vol XVI , pp 468 et neq 

(d) R 3 C , Ord 08 r 1 As to pleadings on the Revenue side and 
tht Crown side, see title Crowt^ Pracuce, Vol X , pp II, 23, 32, 120, 

1 10 154, 205 As to proceedings in criminal matters, see title Cbimxnax. 
Law and Pbocedurf, Vol IX , p 266 

(e) See title Couniy Couris, Vol VIII , pp 460 H eq 
if) See ibid , p 466 

( 7 ) See ibid , p 485 , and title Set off and Counterclaim 
ih) See title County Courts, Vol VIII , p 485 

(i) The County Court Rules do not presinbe any particular forms of 
pli ading, but by the County Courts Act, 1888 (51 &; 52 Viot o 43), s 164, 
IT IS provided that m such a case the general principles of practice in the 
High Court may be applied 

(?) See title Coukts, V^ol IX , p 132 

(fr) See title Mayor’s Court, London, Vol XX , pp 290 et ^eq 
\l) See titles Admiralty, Vol I , pp 93. 106 , Executors and Adminis 
tpvtors.VoI XIV, p 176, Husband and Wife, Vol XVI, pp i^leiffeq 
im) It does not include a writ of summons by which an action w com- 
3iunoed (Micrmy V Stephenson (IS^l), fd Q B D 60 , Wallis v Jaeknon 
(1883). 23 Ch D 204) A special indorsement on a wnt of summons 
u ider R 8 C , Ord 8, r 6, is deemed to be a pleading so far as the niles 
r‘ditmir to statement of claim are concerned (Anlahy v Praetorwn (1888), 
Q B D 764, C A , Robertson y Howard 3 C P D 280), but 

fur purposes of service such a writ is a wnt within the moanmg of tt S C , 
Ord 64, r 11 (Murray v Stephenson, supra) 

(n) Inoiading a special indorsement on a wnt of summons ; sec note (m), 


»upra. 

{o) The definition of a ^ 

^ 37 Tint c 66)* •. 100, U— 
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Sect 2 — Form of Pleadtngt. 

Sub -Spot 1 — Arrangement of ContenU, 

850 Eveiy iDleading must be marked (p) on the face, with the 
date (jf tlie day on which it is delivered, witli a reference to the letter 
and n umbel of the action ((7), the name of the Division of the 
High Court to which it is assigned CO, the name of the judge, if 
any, to whom it is assigned (»), the title of the action (t), and the 
description of the pleading (a) 

Whenevei any indorsement or pleading is amended, the same, 
when amended, must be marked with the date of the ordei, if any, 
under which the same is so amended, and of the day on which 


Bummon'^, and also shall include the statements m writing of the claim or 
demand of any plaintiff, and of the defence of any defendant thereto, 
and of the reply of the plaintiff to any countei claim of a delenddiit ** It is 
provided byK S C,Oid 71, r 1, that this definition shall apply to the 
Rules of the Supreme Court Particulars of a statement in a pleading 
delivered pursuant to order are part of a pleading for the purposes of the 
rule as to “ stiiking out ** {Davey v BenhncK [1893] IQ B 186, C A ) , 
and also in other respects, see note (1), p 428, poif 

Under the system of pleading in vogue before the passing of the Judica 
lure Act, 1873 (36 & 37 Vict c 66), the defendant might in answer to the 
plaintiff’s reply deliver a rejoinder and the plaintiff in answer to tlus 
might delivei a surrejoinder , and the pleadings might be continued bj 
means ot a rebutter dehveied by the defendant in answer to winch the 
jdaintifl might deliver a surrebuitci Under the lules of piocoduie now m 
force the pleadings seldom go beyond leply, hut wheio the reply contains 
the defence to a couiiteielaiui doliveied by the defendant, the latter is, 
when fuither pleading is nectssaiy, poimifted to deliver a rejoinder A 
pel Min not a plaintiff served with a counterclaim under R S 0 , Old 21, 
r 12, delivers a “ defence to counterclaim ** 

(p) 1 bid , Old 19, r 11 

(7) 1'kat IS to say, with the date ot the year and letter and numbu 
ontoicd iQ the cause book at the Central Office of the High Ooui t, and marked 
on the wilt by which the action is commenced, by the officer who files the 
•'*opv ol tJie wilt left with him by the plain iifi 01 his solicitor when ho applu ^ 
for the writ to be sealed , sec ibid , Ord 6, r 13, and title Peaciki 
AN n Peoceduue The letter is always the initial of the surname of the 
plaintiff, or of the first plaintiff mentioned on the writ 

(? ) That is to say, the division marked on the wiit by the plaintiff or hi** 
solu'itor when it is issued , see R S C , Ord 5, r 6, and title Praciicl 
AND PUOCEDDRE 

(«) AVheii an action is commenced by a wnt issued out of the Chancery 
Division, the action is at once assigned to a particular judge whose name is 
inaiked on the wnt , see R S C , Old 6, r 9 The same judge’s name mu^r 
be marked cn the pleadings in the action Tn an action id any other division 
of the High Court no judge’s name is maiked on the wnt or pleadings 
[i) The title of the action naans the names of the parties Thus the 
heading to a pleading is m the same form as the heading of the wnt ot 
summons by which the action is cotpraenced, except that on a statement of 
claim there should appear immediately before the names of the parties i 
statement of the day on which the wnt was issued 

(a) That is to say ‘ statement of claim,” “ defence,” ** reply ” etc . as the 
may be In cases befoi'e the judge dealing with the Conimeicial 
the terms ** points of claim ” and ** points of defence” are used for ” stat* 

- defence ” respectively Forms of statement of 
claim and defence are given m R S C , Appendices C and D respectively 
A statement of claim m an action m the King’s Bench Division com 
meurea on ^ho Ist Januarr, 1911, by a plaintiff named WiUiam Joneai 
against a defendant named Thomas Robinsoni and marked in the eauw 
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m 


Buch amendment is made, m manner following, namely, Amended flnor, % 
tbe day of pursuant to older of dated the of ” (6), Four fif 

If an actiDii is commenced by a writ issued out of a distuct PleadttiB^ 
registry (r), the name of the district registry must be maiked on the mwU^ 
writ 0/) and if the aciion continues iii the district registry on the nameofiliiir 
subsequent pleadings tuct r^^giatiyv 

851 Every pleading must be indoised with the name and place Tndarwment 
of business of the soliciior and agent, if any, delivenng the same, oi 
the name and address of the paity deliveiiug the same if he does 
not act by a solicitor (e) 

862 Everj pleading must be divided mto paragiaphs numbered Paragraph!, 
consecutively Dates, sums, and numbeis must be expiessed m 
figmes and not in words (/) 

853 It 18 not necessaiy that pleadings be signed by counsel (g), Signature, 
but, wheie a pleading has been settled by counsel, it must be signed 
by him (h) If a pleading has not been settleil by counsel, it must 
be signed by the solicitor of the paity by whom it is delivered (?), or 
by the party himself if he appeals in person (A) 


book with the numbci 30, would have the following heading lu accordatioe 
with the law as to marking — 

1911 J No 30. 

In the High Couit of Justice 

Kmg’h Bench Division, 

Wilt issued Ist Januaiy, 1911 

Between WiUiam Jones PlaintilT 

and 

Thomas Robinson • Defendant. 

StAIFMI NT Ot ClAlM 

(6) R R (\ Ord 28, i 0 The amended pleading Rliould have the word 
“amended” inseited before the name of llio pjrading, eq^ “amended 
statement of ilaim ” The signature (see tlio text, mfnt) should be 
lepeated with the word “amended” in bra^kels placed in liont of the 
repetition The usual piactiee is to make the amendment in led ink , son 
leaily Practice of bupierno ( ouit, 1012, p 348, an! see, furtliei, p 4J8, 
title Pri\ciiCL AND PiucLDUJU!. As to aiiu I Irri cut generally, see 
p 437, poi^t 

(c) bee title Praciice and Procedure 

(d) R b C , Old 5, 1 13 

(e) Jhid , Ord 19, r 11 

if) Ibid, r 4 WOiere a defendant sots up a setoff or counter- 
claim, the set off or counterclaim is set out in the same dodiincnt as the 
defence, and the paragraphs of the setoff or countcrdaim hIiouM be 
miinoorcd in continuation of the numbers of the paragraphs ot the defe nco 

{g) A petition under the Law of Property Amendment Act, 1890 (23 A 24 
Vict c 38), must bo signed by counsel {ite Boulton*s TrunU (1882), 30 
W R 696) 

Ih) R 8 C,0rd 19, r 4 If a pleading is signed by counsel, the court 



mg, that 18 a suffiiuent compliance with the rule, and his name may be 
pnuted or otherwtRe reproduced in the pleading actually delivered 
(i) The signature of a sohoitor t-o a plaint delivered under the t onnty 
Court Rules must, if the solicitor wishes to recover his costs in Hspcct 
thereof, be signed and not lithographed (R v Goteper (1890), 24 Q B D 
533, C A ) In such a case, however, simature by the solicitor’s clerk is 
sufficient (Ftmee v DviUm, [1891] 2 Q B 208) 

(k) B S C,Ord 10, r, 4, and see title BaRRistsas, Vol 11 » pp. 376, S70. 
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854. Every pleading (1) which containB leas than ten folios (w) 
may he eithei wntten or printed, or partly printed and partly 
wutten(n), and every other pleading, not being a petition or 
summons (<>), nuibt be printed 

Suii>»Sici 2 —Mode of Sdtmy out a Parti/ a Oum Case 

855 Eveiy jilf ading must contain, and contain only, a statement 
in a summary foim of the material facts on which the party 
pleading lekes foi liis claim oi defence, as the case may be, but not 
the evidence by which they are to be proved (p) 

No technical objection maj be laised to any pleading on the 
ground of any alleged want of form (q) 

856 The lequibitos of a good pleading are that it should contain 
a siiiternoiit of — 

(1) Eacts not law (r) 


(l) A lottei sent by the defendant to the plaintiff’s solicitor stating what 
the defendant believes to be his defence, but not in the form required by 
II S C , Ord 19, r 11, is not a pleading {Mai shall v Jones (1888), 52 J P 
423) 

(m) A folio IS seventy two woids If numbers occur, each numeral is 
counted as a word (K S C , Ord 19, r 9) It was held by Jilf, J , m 
cln)mb(]H thai ten lohos mean 720 woids eTclusive of the ludorsenjent 
(haqot V (hudner (r'02), 13(h Pebruary, unreporled) 

(n) “ Wntten ” me Judes typewiilten 

(o) An oiiginating siiiiiuionA, theiefore,i8 not a pleading within the mean- 
ing ot this lule As to originating summonses, see title Practicl am> 

Pnoi J' DURE 

(p) K S C , Ord 19, r 4 The rules as to what a pleading should or 
should not contain are not absolute, but lay down the guiding principles 
according to which pleadings should be framed If they aie not observed 
the court or a judge may older the pleading to be amended or struck out , 
sec p 431, yoU As to the meaning of the expression the court or a 

SCO title PKAOnci AND Procedure The hmits to be observed 
1)^ the nkadei depend in some dogiee on the view taken by the pailicular 
tnbunal which has to doude whether the pleading is good or bad Ihe 
bioad ponoral piinciples liave been sufficiently asi ertained by judicial 
du iHioii, but as rogaids minor points the rulers aie vanously mierpieted 
actoidmg to the individual view of the judicial aulhonty befoie whom a 
paitnulai point comes for do< ision , in cases in the Commercial List the 
iulo« of pleading aie leas strictly iiiteq^ieted as legards minor points than 
in ibe other courts of the King’s Bench Division Forms of pleadings 
are given in 11 S C , Appeiidiees C, D, and £, but these are mere out- 
hnof) of the pleadings that become necessary in practice when the facts 
IV dispute assuiue any complexity , see title Adiuraltt, Vol I , pp 94, 
95 , and sc^e p 424, post 

(r/) K S C . Ord 19, r 26 The pleader must state sufficieDt facts to 
Bup]X>it one of the old forms of action (see tittle Action, Vol 1 , p 32), 
or home cause of action created since the Judicature Act, 1873 (36 37 

Vict c 66), or facts that would ha^e been ground for rebel in equity 
befoie the Act, but ho uei'd not name or identify his cause of action 

(r) As a general rule inferences of law should not be pleaded, but only the 
4aots boro which such infeienoos are sought to be drawn (Hanmer (Lord) v 
Hujki (1876) 24 W R 346, per Brett, J , at p 347, see p 424, post), 
bul it mav be useful on occasion to state the legal conclusion sou^t to 
t>e drawn from the facts, ox the nature of the legid provision on wluoh the 
party pleudmg intonds to rely, either by way of emphasis, or to prevent any 
doubl in Um> miLul of the other party as to the nature of the case which is 
^ aOegen against him It i8» Md indeed alwa^ was, bad pleading to state 
an inference or conclosion of law without serang out the facts oy^ which 
the oottolunon or luferenos la to he supported, aad^auoh a pleading will he 
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(2) Material facts onl 7 («) 

(8) Facts not evidencse (t) 

(4) Facts stated in a summary form (u), 

struck out as bad (Gfaiitrcf V Egerion {mi), L H 2C P 371)” jTpnrty 
need not plead to any matter of law set out in his opponent's pleadju/ 
but may treat the same as surplu'^age 

(fi) All facts which must be piovoa m order to establisli the ground of 
claim or defence are roaienal (PJnhpps v Philipps (1878). 4 Q B D 127, 
133, 134, C A ) So also are facts which, if not alleged, could u*^usonably 
be said to take the other party by surprise when proved at the trial, 
oven if not necessary to the mere statement of the ground of claim or 
defence, see p 446, post As to pleading matters m aggravation or 
mitigation of damage, see p 426, post A fact which was not material m 
the initial stages of a case may become material at a later stage For 
example, a plaintiff need not plead facts merely in anticipation that a 
certain contention will be raised in the defence which he will sock to rebnt 
Until the contention has actually been raised such facta aie not maferial , 
if the contention is raised m the defence, they then become riiatenal and 
should be pleaded in the reply If the plain tiff’s owm sfaioinent of claim 
shows on the face of it that there is an absolute defence available to 
the defendant, tJie statement of claim may be struck out (llnhbuel <2 
fionfi LUl V WiUmson Tiey wood and (Iml [1809] 1 Q fl SO, (’ A , Low 

V Llewellyn, [1906] 1 K J1 487, C A , Vother cf* Son^ v London, Sorirty 

of CompoHi tors and Others (1012), 28 T L II 306) It the plaintiff seeks 
to escape from th(> Statute of Limitaiioim on ttie giound ol Iraiidiileut 
concealment, he should set out Ins claim with the ij^ioatCHt pailiciilarilv 
in order to pn vent it being stinck out as embarrassing (E^daell v SUuth- 
mote (1887), 3 T L II 329, C A ) Ibo of the Supreme 

Court themsohes I »y down in some cases what facts are inateiial to be 
alleged (see R S C,Oid 19, n 14 — 25), and the decisions on i6id , r 6, 
as to what particulars must be given when an allegation is placed on the 
iccord, further define what ftvet^ ire rnatcnal , see p 453, post 

{t) Facts whi< h are merely evideiue of material facts though neoossaiy 
to bo proved at the tiial, should not be pleaded The dividing liiu between 
these two classes of facts is olten \eiv ditlUult to thaw , but a fact as to 
which thcie is a doubt whether it should be pbued in the one class or 
the other biiould be pleaded A pleading migiit bo stnirk out if siirh a 
fact were material and had been omitted , but il e fact were ])]eaded^as 
to which theie was a doubt whether the fact was H' itcnal or not, no such 
order would be made, sec note (t), p 434, post, am* Millington v Lonng 
(1880), 6 Q B 1> 190, C A 

^\here a fact is such that, unless (bat fact is proved, the part v relying on 
it will tail in hifl claim or defence, it is a material fact and is ( ailed a Jaeinm 
prohandum But where a fact is such that, even though the party k lying 
on it should fail to prove it, he may iiev(»rtheles8 siiccied in his claim or 
defence on proof of some other fact, then it is Tiot a ma tonal fact, but only 
evidence of a matenal fact Facts of this kind are called faeta prohanha and 
shoiJd not be pleaded Thus whtre a verbal agreement is lelied upon, it 
should be alleged as a fact that sinb an agreement was enteied into Ibe 
interviews winch will be proved in support of sm h uu alhgatiou should not 
be described m the pleadings, though what took place at thorn must bo 
proved at the tnal So, generally, when a state of facts is reb(‘d u]>on, it 
IS enough to allege it without settidg out the subordinate facts which arc 
(he means of proving it, or the evidence suKtaiiiing the allegation (U dlinms 

V ITiIcox (1838), 8 Ad & El 314 331) Where a conversation w matenal 

It IS sufficient to state its substance {Fade v Jacobs (1877), 3 lx D 
336, C A ) The fact that an admission has been made by a party, if it m 
no more than evidence, should not be pleaded {Davy v Oarreli (1878) 
7 Ch D 473, C A , Lnmh v Beavmoni (1884), 49 L T 112), though it 
may be a most important fact to bo proved at the tnal (Steuart v 
Ghddeyne {ISm, 10 Ch D ^26, 044. C A ) i 

(u) T^ means that the facts should be stated concisely and biiehy. 
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857. Pleadings must be as brief as the nature of the case mH 
admits and the taxing officer m adjusting the costs of the action 
must at the instance of any party, or may Tvithout any request, 
inquire into any unnecessary prolixity and order the costs 
occasioned ilieieby to be borne by the party chargeable mth the 
same («). 

858 The foniiH of pleadings given in the Kules of the Supreme 
Court (fi) aie to be used when applicable, and where they are not 
applicable, forms of the like character, as neai as may be, are to 
be used for all pkndings, and, where such forms are applicable and 
sufficient, any longer forms are deemed to be prolix, and the costs 
occasioned by such piolixity shall be disallowed to or borne by the 
pai t} so using the same as the case may be (c) 

869 Wheie any legal relation is alleged to exist, or any 
conclusion or infeience of law is alleged to aiise, the facts which 
show tlie existence of such legal relation, or fiom which it is sought 
to draw such conclusion or inference, must be set out in the 
pleadings (rf) 


In good pleading it is also advisable that the facts should be stated m 
chronological older Undue prolixity involves penalties as to costs under 
R S C , Ord 10, n 2,5, inoreo\or the court lias an inherent junsdiction 
to deal with docununls which aie so piolix as to be an abuse of the procisa 
of the co\xit(lltll V Jlaii Dartb (1884), 26 C'h D 470, C A ) When a 
pleading is prolix it may bo struck out, oi, if it be a stiteinent of claim, 
the action may be stayed , see It S C , Ord 19, r 27 , Old 25, r 4 

(a) Ibid , Ord 19, r 2 Tlus rule has to bo read subject to tbtd , 
Ord 30, which piovidcs that the court or a ludge may gi\e such diiectioiis 
as it thinks proper as to the pleadings to be delncicd No pleading s 
prolix simply by leason of being lengthy or i out lining a statement of 
numerous tacts Prolixity is undue length and veibosity not reasonably 
Tiecessary in view of the nature ot the facts matenal to be stated The 
pen ill ICS prescribed for piohxity are seldom enforced 

(b) See K S C , Appendices C, D, and E 

(c) Ibid , Ord 19, r 5 In practice the foims in the Appendices to 
the Rules axe found to be insufficient where the involves any complex 
statemciit of facts, and pleadings are as a rule much longer than those given 
in these forms In any case, the forms must not bo slavishly adheied to, 
but the pleader must use his own discretion as to what is uecossaiy to the 
due presentment of his cbonPs cose In The Jsta (1883), 8 P D 227, the 
plaintiff dehvered a statement of claim exactly m accordance with R S (’ 
Appendix C, s III , Form No 0, but Hannen, P , ordered a further and 
better stitement ot ilaim to be dehvered on the giouud that the form was 
insufficient , and see title Admiraett, Vol I , p 94 iMmilarly, in 
Weiheied v Ooar, [1888] W N 165, Kat, J, held R S C , Appenmx ( , 
a IP, Foim No 5, insufficient 

(d) Thus, whcio hi each ot duty is alleged, the facts upon which the alleged 

duty IB founded must be pleaded Where ncgbgence is alleged, the lad^ 
inubt be set out whn h show a duty to take reasonable care and m whaf 
respects such duty has been di'jrcgarded {GauUet v Lgeiion (1867), L H 
2C P 371,374, yie^tBavdVtntialGoIdMimngCo v, R ,[1906] 2 K B 391, 
399) 111 an *i( tion foi the recovery of land of which the plaintiff has nevir 

been in pos'^'Rsaon, tlio statement of claim must set out the facts which show 
thepJaiwtilPstitle(Z^Aihppsv PA2f«pps(187S),4Q B D 127, C A ) Where 
a plaintiff, as assignee of tne reversion to a lease, sues for breach of covenant^ 
poistained in the lease, he ipust set out the facts showing how the xeyemou 
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860 In all cases in which the party pleading relies on any 
inisrepiosentation, fraud («?), bieach of trust, wilful default, or undue 
influence, and m all other cases m which particulais may be 
necessary beyond such as are exemplilied in the presci ibod foms (/), 
particuliiis, with dates and items if necessary, must be stated in 
the pleading, provided that, if the particulars be of debt, expenses, 
01 damages, and exceed three folios, the fact must be so stated, with 
a refeience to full paiticulars already delivered or to be delivered 
with the pleading (^) 

861 Neither party need in any pleading allege any mattei of fact 
which the law piesumes m his favour, oi as to w^hieh the burden ot 
proof lies upon the othei 8ide(/0» unless the same has in si lieen 
specifically denied (i) For example, where a plaintiff sues on a bill 
ot exchange, and does not rely on the consideration for which the 
bill was given as a substautive ground of claim, he need not allege 
111 his statement of claim that the bill was given foi good 
consideration (k) 

862 A plaintiff need not plead facts on which ho will rely only 
in aggravation of damage (2), but if he does plead such facts the 


has become \esied in him {Davu v James (1884), 26 Ch D 778) It was 
never, and still is not, sulficicnt to allege that A is the lien at law of B , 
but the tacts which show how tins relaUon aiose must be ploudod (Uumsday 
V Hughes (1803), 3 Bos A P 453 , Palmer v Palmer, [1892| 1 Q B 310, 
Dnrbyshtre v Letgh, 1 1896] 1 Q B 554, C A ) bo if it is alh ged that A. is 
trustee foi B , the facts or documents relied upon as constituting A Iru8iet3 
must be pleaded {Salaman v Semtaiy of State for Indut, 1 1906] 1KB 613, 
C A ) Similarly, m showing title to a chattel it is not sulluieut to allege 
that a deceased person two days before his death made a good and valid 
donatio mortis causd,*' but the facts must bo set out wduch show that such 
a donatio was made (Ee Paiion (1882), 30 W R 287) Siiinlarly, it is not 
sufficient to allege that an agreement is illegal, or not bmchng, or dis^ 
charged, but the facts must be pleaded on which the court may hold that 
this IB so , see K S C, Ord 19, r 16) As to defen which must be 
specially pleaded, see pp 446 et seq , post 
(e) See title Misrepresentation and Fraud, Vol XX , p 732 
if) I e , the forms m R S C , Appendices C, D and E , see note (c)» 
p 424, ante 

(cr) R S C , Ord 10, r 6 , and see pp 453 et seq , post 
(«) Thus a plaintiff suing on a contract for the sale ot land (Catling v Kvng 
(1877), 6 Ch D 660, C A ), or on an agreement not to be performed within 
a year (Fraser v Paq>e (1904), 20 T L R 798), need not allege that the 
Statute of Frauds has been complied with In an action against a husband 
and wife for an ante-nuptial debt of the wife the plamtifl need not allege 
that the husband has received assets of the wife (Matthews v Whittle 
(1880), 13 Ch. D 811) 

(i) R S C , Ord 19, r 26 When a defence denies the existence of a 
fact It 18 not necessary to dehver a reply asserting the contrary , see ibid » 
Ord 27, r 13 

(k) Ibid, Ord 10, r. 25, Bills of Exchange Act, 1882 (45 46 Vict 

c 61), 8 20, and see title Bills of Excuange, Promissory Notes 
AND Negotiable Instruments, Vol II , pp 461, 496 

(l) For example, in acUons for defamation the plaintiff may prove that 
the defendant has published other hbels or slanders (Pearson v 

(1848}, 6 Mmi. & G. 700, 719 , 4»M*ew(m v. Caivert imS), 2* !’• 
c A.% OT liM «therwim beeo jiiilty of oondnet ihowuig mauoe llra«a r. 
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court will not hli ike them out as embarrassing or tending to prejudice 
the fair trial of the action, for such facta are material facts (m) A 
defendant need not plead facts on which he relies only m mitigation 
of damage, evidence of such facts being admissible in support of a 
traverse of the plaintiffs allegation of damage, which traverse is 
always implied even though there is no express traverse in the 
defence (w) A defendant may not plead only in mitigation of 
damage any fact that would tend to justify the acts complained 
of in the plaintiffs statement of claim, or otherwise support a 
defence to the action which has not been pleaded (o) A defendant 
in an action foi defamation (p), who does not, by his defence, 
justify the woids complained of, may not, without the leave of the 
judge at the tiial, give evidence with a view to mitigation of 
damages as to the circumstances under which the libel or slander 
was published, oi as to the character of the plaintiff, unless, seven 
days at least before tiial, he furnishes to the plaintiff paiiiculars 
of the malteis as to which he intends to give evidence (q) 

863 The performance or occurience of every condition piecedent 
18 presumed in favour of the party against whom such condition 
would opeiiite, unless ihe other party specially pleads that such 
condition has not been fullilled (a) 


Grnhim (1889), 24 Q B D 53, C A ) The dicta in v Sampfion 
(1882), 8 Q B D 491, which imply that facts in aggravation cannot bo 
proved unless pleaded, cannot be supported, though the d»cwion in that 
case remains good so far as it decides what evidence is admissible whore 
it IS sought to miti^fatc the damage, see Mnngcna v Wright, [1909] 2 
K B 958, and see titles Damages, Vol X,p 325, Libel and Slander, 
Vol XVIII , pp 720. 724 

(m) That is, niatoml m the secondary sense that they have an 

important beaTing on the issue , sec Mtllnigton v Loimq (1880), 6 
Q 13 D 190, 194, C A , Whitneyv ( 1890), 24 Q B D 630 

(n) ]Yoodv hurhnm { Bail ) 2\ Cj B D 601, R S C , Old 21, 

r and sec title Davacfs, Vol X . p 346 

ff>) WnisoHY ( 1800), 2 Bos 224, SpetlcY Philh'p^ 

fiM AW 279, IFoodv Cox (1888), 4 T L R 560, iro« v TFo«, [1905J 
A C 115, 118 

(p) As to aggravation and mitigation of damages in actions for defama- 
tion, see title Libel and Slander Vol XVIII, pp 720 et neq If the 
ilofendant relics on on apolo^ as mitigating damages he may either plead 
it in hi8 defence or make it the subject of a notice under R S C , Ord 36, 
r 37 


(q) use, Ord 36, r 37 This provision must be read subject to the 
preceding pro\ision, as a defendant in an action for defamation is not 
allowed to prove in mitigation facts tending to justify the defamatoiy 
words, nor may h< cio'^s cxamuie as to facts of that nature (TTatt v Wntt, 
R S C , Ord 36, r 37, does not make adm^sible any fact 
which 18 not otherwise ndmiRRible fThe notice may form part of the 
defence or be delivered ^eparatoly, and see, further, title Libel and 
Slander, Vol XVIII , pp 728, 729 
(rt) This IS the eflfect ol R S C , Ord 19, r 14, which is somewhat clumsily 
wcurded as follows — “ Any condition precedent, the perfonnanoe or occur- 
rence of which IS intended to be contested, shall be distinctly specihed in 
hifl pkiadiag by the phmitiTf or defendant (as the case may be) , and, sub- 
ject thereto, an averment of the performau'^e or occurrence of all conditions 
pneoedent necessary for the case of the plamtiff or defendant shall be 
hiB pleading ” Whote a plamtifl sues by specially indorsed wnt 
for payment of money agreed to be paid on the happening of a certain event 
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864 Wherever the contents of any docainent are materul it ie 
snfficient m any pleading to state the effect thereof as briefly as 
possible, without setting out the whole or any part thereof, unless 
the precise words of the document aie material (h) 

866 Whenever any contiart or any lelation between any paitich 
18 to be implied from a series of letteis or conversations, or other- 
wise from a numbei of ciicumBtanco's, it is sufticieiit to allogo such 
a contract or lelabon as a fact, and to lofor generally to such lettei s, 
conversations, oi circumstances without setting them out in detail. 
If in such cucnmstances the person so pleading desues to rely 
in the alternative upon more contracts or relations than one as 
being implied from such circumstances, he may state th(*m m the 
alternative (c) 

866 Wherevei it is mateiial to allege malice, fraudulent inten- 
tion, knowledge, or < ther condition of the mind of imy jn'ison, it is 
sufljcient to allege the same as a fact without setting out the cir- 
cumstances fioni which the same is to l«> infetied (il), hut a chaige 
of fraud must be made sjiecihcally (c) and the lespocls m which 
the [laily is accused of being fiaudiilent must be set out(y) 

867 WheiGvei it ib inateiial to allep;e noiico to any peisoii of 
any fact, niatUi, oi tiling, it is sufficient to nllego sucli notice as a 
fact, unless the foim oi llic pioeiso teinis of such notice, oi the 
ciicumsttinces from which such notice ih h) he jnfeiu3(l, aie 
niateiuil (c/) 

868 In e\oiy case in which the caurio of action is a Hiated oi 
settled account, the satne must be alleged with pai ticulars , but n* 
eveiy case m which a statement of account is lelied on bv way of 

he need not allege that such event has happened (Btadley v Chnmheih/H, 
[18931 1 Q B 439) An assignee of i debt suing in the same way to lecovei 
the debt need not allege that notice, of the assignment was given {Sntcf^'tll 
V ( Unke (1802). 66 L T 641, T A ). but in an j.* tioii on a dHlimionufl 
bill of exfhange the plamtill must alhge notice ot li^bonoiii (hulitmj v 
GiOhitnor d to (1802), 61 L J (Q u ) 717 , May \ i hidleij, 11894] 1 Q 15 
451 , liobeitH V Plants [1805J 1 Q B 507, A ) 

(6) R S C, Ord 19, i 21 If a party a^'SertH that a doeiimeiit has i 
particular effect he must set out ho much of the doc urnent as is nru ssary to 
show that the document has Ihe effect alleged {Phiiippit v Philtppfi ( 1878), 
4Q B D 127, C A , Buldfdl \ SfnMmore (Ba?l) {1HH7), 50’ L R 329, 
C A , Dattg V James (1884), 26 Ch D 778) lu an action foi libel or 
slander the precise words are niafenal and must be set ont (IJarnn v Wane 
(1879), 4 C P D 126, 128, sec title Libel and rtLANoi-u, Vol XVUI , 
p 643) 

(c) B S C,Oid 19, r 24 For aa example of a contract to be in fen ed 
from a series of letters, see Droqdeit^y Melropohtan Rail Co (1877), 2 App 
Cas 666 Aft to the effect of an alternative allegation in sm h a c«h( , see title 
EsnfPlEL, Vol XIII , pp 357, 358, note (I) In alleging a c on\ersation only 
the substance need be «et out (Eade v Jacobs (1877), ^ Ex 11 335, 0 A ) 

{(t) R S C, Ord 19, r 22 

(e) Davy\ Garrett (ISIS), 1 Ch D 473,480,0 A , see pp 423,424,a«te 

(/) Re Rtca Gold ashing Co (1879), 11 Ch D 36, 0 A . Wallingford v 
Mutual Socuiy (1880), 5 App Cas 686, 8mtih v Chadmrk (1882), 20 
Ch D 27, C A , Redgrave v Hurd (1881), 20 Cli D 1, C A , and tm 
title Ml8BEPltESEMAriON AND PHAUP, Vol XX , p. 721 

(J) R S C , Ord 19, r 23 
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evidence or admission of any cause of action which is pleaded, the 
same is not to bo alleged m the pleadmgs (h) 

869 Wheie the plaintiff seeks lelief in lespect of several dis* 
tinct claims oi causes of complaint founded upon separate and 
distinct urounds, thev must be stated, as fai as mav be, separately 
and distinctly , and the same rule applies where the defendant relies 
upon several distinit gioiinds of detence, set-off, oi counterclaim 
founded upon sepaiate and distinct facts (t) But wheie a person 
pleading relies upon the same facts as giving rise to one or the 
other of two or moio causes of action or grounds of defence, he 
must stale in the alternative the different causes of action or 
grounds of defence which he intends to assert ause fiom those 
facts (/.) 

870 A fulther and better statement of the nataie of the claim 
or defence, or further and better jiarticulars of any matter stated in 
any pleading, notice, or written pioceeding, may in all cases be 
ordered upon such terms as to costs and otbeiwise as may 
be ]ust(Z) 


(h) R S C , Old 20, T 8 A mere admission is not a material (act, but 
only evidence of suoli a fact and so need not be pleaded (Davy v Gancit 
(1878), 7 D 47*1,0 A Jjumhv 7?eaMmo»/ (1884), 49 L T 772) But 
where one poison admits h ibility lo another lor a balance found to bo due 
on tiie stitinp: of accounts between them, a cause of action is created on 
which that other can sue for such balance , see Willuimn v Mooi (1843), 
11 M &: W 296, 265, Lemere \ JClliott (1861), 6 H A N 656, and see 
title CoNTKACi, Vol VII , p 182 

(t) 11 S C , Ord 20, 1 7 A pleading is not necessarily embairassing 
because the clifTfient avc^rnicnts are inconsistent {lie Morgan^ Owen v 
Moiqav (1887) 35 (1i 1) 492 C A ) 

(/*) This IS the efTect of the latter part of K S C , Ord 19, r 24 The 
different causes of action or giounds of defence must be eleaily expressed 
in*8ueh a inannei as not to emb mass the other party or leave him in 
doubt as to winch facts aio iclied on in support of eauh separate conten- 
tion For this reason it is advisable to allege each separate cause of 
action in a separate paragraph and each giouiul of defence in a sepaiate 
paragiiipli As to pleading in the alternative the thiee ways m which a 
claim foi presciiption may arise, see title Easemevis and Profits a 
Prfndre, \ol XI , p 257* 

(/) R S C , Ord 19, r 7, and, as to paiticulors sec further, p 453, 'post 
The function of particulars is to give the other party notice of the exact 
nature of the case he will have to meet at the tiial {8 podding v Fitzpatrick 
(1889), 38 Ch D 410, C A) Hence the court frequently orders a party 
to give paiticulars beyond the mere facts that must be alleged in order to 
show a cause of action In some cases particulars are required by a statute 
to b© given before a ground of action or a defence under the statute can be 
shown , see, for example, Fatal Accidents Act, 1846 (9 & 10 Vict c 03), 
s 4 . nnd see title Neof iqeni e Vol XXT , p 457 As to particulars in an 
action for infringement ol a patent, see title Patents and Inventions, 
pp 216 et seq f ante lu all other cases the court has a discretion m 
Bating what parti^'iilars shall be given beyond the facts necessary to 
show a cause of action or ground of defence, and will order particulars 
whenever it thinks that the* party pleading should put the other party m 
possession of fail her information as to the nature of the case he will 
hare to meet If a party does not plead with sufficient pariioulanty, lu 
4 »xpases lutnsdf to attack in the form of an appboataon for further and 
better particulars U an ordir for such particulars is made against him he 
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Stb-Sect 3 —Mode of Atmi ertni) an Oppantaf* Can fBOf> S. 

871 Eveij ftllegation of fact in an> pleading, not being a 
petition 01 BummoiiB, if not doTiio<l spocitically oi iiecosstuv 
implication, oi staled in the pleading of the opposite party not to 'll hen 
1)6 adniitled (m), is taken to be admitted (ii), except ns against an 
infant, lunatic, or peison of unsound mind not so found by 
inquisition (o) 

872 It IS not sufficient foi a defendant m hi*^ defence to Generat 

deny (p) generally (fj) the gioundn alleged by the atatoiaent of ^ 


may Lave to pay the cosls of the application* and may be suhiocted to an 
order that unless such paituiilais aie delivered within a gnon tinio the 
allegation be stiuck out, or that he be precluded from giving any CMderue 
tlitrcof at the tnal, or, if ho bo a plaintiff, that tlie action bo stayed 
The numerous decisions on what paHicnlars should be given me dealt nitli 
at p 453, post 

A paity 18 bound by his pleadings unless allowed by the judge to niuond 
at the trial (see title Esioppei, Vol XIII, p 357), and is therefore bound 
by bis particulars, which aie in effect part of the pleading under whuli 
Uicy are delivered {Arnold and Butler v BottomUy, [1908] 2 K B 151, 155, 

C A , Milbankv [1900] 1 Ch 376,385,0 A , Daveyv Bentineh, 

[1893] 1 Q B 186,0 A , Untied Telephone Co v Smith, Same y Milihell 
(1890), 61 L T 617 , Cn^s \ Fttzgeiald, [1884] W N 18) 

(m) R S C , Ord 19, r 13 Whether a pleading states that an allegation 
IS “ denied,” or elates that it is ” not admitted,” the oflecl is tlio M\nm{IlaU 

V London and North Western Bail Co (1877), 35 L T 848, /in Gnovi,J, 
it p 849) The distinction usually obsoived is that a parly ” does not 
admit” matters as to which ho intends to put the othei party to the proof, 
and “ denies ” those things winch he not only ro<iuucs to bo proved but 
eniitends never happened at all In either ease the allegation is said to be 
iiaversed An alligation which is not cxpicssly lra\erscd is regarded a» 
admitted and requires no proof (Byrd v Nunn (1877), 6 Ch D 781 , 
illirmed7 0h D 284, C A , Oteenx fifmn (1870), 13 Ch D 580, Symonds 

V c/enUns (1876), 34 L T 277) Where a defendant alleges specifically 
tliat an allegation is untrue w certain respects although at the eaiiio tiiiio 
he denies the allegation generally, he may incur a ri**k of being pic( hided 
from moving the untruth of the allegation except in the respects coverdli 
1>V the speoihe denial (ColUtle v Goode (1878), 7 Ch 1^ S42) 

(n) General damages arc never taken os admitted unless cxpiessly 
adnutted in the detence (U S C , Ord 21, r 4) If suaicient admissions 
are made in the defence the plaintiff may forthwith move for ludgmont 
under %hid , Ord 32, r 6 A paily may ly some cases 

draw an admission made by mistake (ffollis v Burton, [1892] 3 h 2*)6, 
A ) 

(o) Whore an infant or person of unsound mind does not travoiso an 

alloga ion the plaintiff cannot move for judgment - «T> Tr® 

ground that hia claim has boon admitted {Byrne y 6 L R Ir 

n4 , NahonaJ and Piortnnal Bank v JSnan* (1881), 30 W R 1)7, see 
tide Ikfants and Childbfn, Vol XVII, P >42) Ibo plaintifl must 
prove luscase by evidence on affidavit t'lteianfer, ^ W) ( • 
liouee (1882), 62 L .T (cn ) 83 , Gorduer v Taplmq ( J88.>), 33 ^ R 473 , 
) heel V Oheel, [1910] W N 87) In some cases tin affidavit may bo 
dispensed with whore the interests of the party under disability are othei - 
u ISC aaJcituardod (Etpley V Sawyer (1886), 81 Ch D 404) 

(p) Thw rule appues^equally strictly whether bv his traverse a parly 
“ demos ” or “ does not admit ” In either case the traverse mas( hi so 
worded that the other P^/TjnioweraMtly how much w 

liow much IB put m issue (Thorp ^ ' 

HaUr Londm and l^orth Western Bari Co (1877), 36 L T ^48) 
to) The object in prohibiting general denials was to do awav with the old 
pliSlf mSebted." aesumpsitr “not guiUj,' and other 
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claim, or foi a plaintiff m his reply to deny generally (r) the 
grounds alleged m a defence by way of oounterclaun, but each 
party must deal specifically (a) with each allegation of fact of which 
he does not admit the truth, except damages (b) 

No denial or defence is necessaiy as to damages claimed or then: 
amount , but they aie deemed to be put m issue in all cases unless 
expressly admitted (c) 

873. When a paity in any pleading denies an allegation of fact 
m the previous pleading of the opposite party he must not do so 
evasively, but must answer the point of substance (d) Thus, if it 


“ general issuee ” used under the old forms of pleading, which left the 
plamtiit completely in the dark as to the nature of the case to be made 
against him at the tnal , see pp 445 ct (tto , 'post 

(r) A plaintiff in pleadmg to a countciciaiin is bound by the same rules 
as govern a defendant pleading to a statement of claim 

{a) It has been held that a ti averse in the form the defendant puts the 
plamtiUs to the proof of the several allegations in their statement of claim ” 
IS a contravention of this rule, and that the plaintifis are entitled to judgment 
on the ground that the allegations in the statement of claim must be taken 
to have been admitted {Harru v Gamble (1878), 7 Ch D 877) So where 
a defendant pleaded that he did “ not admit the correctness of the state 
ments set forth in parngiaphs 1, 2, 3 and 6 of the plaintill’s statement of 
( laim and lequired further proof thereof,” the court held that the allega 
tions in those paiagraphs had not been traversed (Ruite) v Tregent (1879), 
12 Ch D 758) , and, wheie a defendant pleaded ‘ Save as heiein appears 
the defendant denies all the allegations contained in the statement ol 
claim,” ho was ordered to amend his pleading as being embarrassing [Brthhh 
and Colonial Land AssociaUon v Foster and Robins (1891), 4 T L R 674) 
It has, however, become a common practice to use a traverse m the form 
“ The dolendant denies each and eveiy allegation m paragraph 6 of the 
stalomont ot claim as though the same were set out and traversed specifi 
cally ” , and, though there is some doubt whether sudi a traverse is within 
the rules, it has been held that if a defendant pleads to an allegation ot 
negligence m the loim ‘ The defendant denies each and all the several 
^legations set out in paiagraph 2 of the statement of claim,” the pleading 
18 good (Adkins v Noith Metropolitan Tiamways Co (1893), 63 L J (Q B ) 
361) 

(fe) R S C . Ord 19, r, 17 

(r) Ibid , Ord 21, i 4 The rule is wide enough to cover aU kind'? 
of damage, but in practice special damage is usually tiaversed if it is not 
intended to be admitted Ii it is intended to contest special damage on 
the ^ound that it is too remote in law, this objection should be specially 
pleaded , sec ibid , Appendix E, s III , Form No 2, and see p 446 post 
* (d) Ibid , Ord 19, r 19 A denial must show clearly how much of the 
allegation pleaded to is denied and how much admitted Where it is alleged 
that an agreement or terms of arrangement have been arrived at, the deui il 
must deny that any agreement or any terms of arrangement were come to, 
if that 18 what is me ant , if it is intended to admit that some of the terms 
arrangement wore come to, the pleader should deny that any terms weic 
oome to ” except the following,” anti then set out the ones admitted It j- 
not sufficient to deny that the terms ol the arrangement were definileh 
a^eed as alleged (Ihorp v Eoldsworth (1876), 3 Ch D 687) W^heie i 
pltun^n mleged an agreement entered mto by a duly authorised agent of A 
and me defendant denied that A agreed by his lawfully authorised ageni 
and further averred that at the date of the alleged agreement A ^ ot 
^sound toind and incapable of giving a lawful authority, it was held tliai 
the defendant could not rely on any ground for saying that the alleged agent 
authorised except nnsoundnesB of mind {Byrd v Emt* 
tW77)i6n> D,781}«fflnnatl878),7Ch.P.284,C.A,), Whw*4«>W>' 
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1)0 alleged that he received a certain sum of moY)e}% it is not euffi** 
cient to deny that he received tiial paiticular amount, but be must 
(leiix that he received that sum or any part thereof, or else set out 
how much he received. If an allegation is made with divers 
Circumstances it is not sufficient to deny it along with those 
Liicumstances (e) 





% 


874 The plaintiff by his reply may join issue (/> upon the Joinder of 
defence, and each party in his pleading, if any, subsequent to 
leply, may join issue upon the pievious pleading. Such jouuiei of 
issue opeiates as a denial of every material allegation of fact m the 
pleading upon which issue is joined, but it may except any facts 
which the party may be willing to admit, and then opeiates as a 
denial of the facts not so admitted (</) 

876 Where a contract, promise, oi agieement is alleged in any 
pleading, a baie denial of the same by the opposite party is construed 
only as a denial iii fact of the expiess contiact, piomise, oi agree- 
ment alleged, oi of the matteis of fact fiom w'lnch the same may be 
implied by law (/<), and not as a denial of the legaliiy or sufiicieucy 


Denial of 
con f met, 
promiHO, or 
agreemeat 


u denial of a whole chain of c irciiinstaiu eB, which might be BUBtained by 
prool that any one of the ciroimistaiueB ^awnottiuc, the denial la eyoHivo 
ind i'* tieated as an admission of tlicciicumstantial allegation to which it is 
ph acted In huc h case the ullegatiuii oi each ( irciimHtance should be tiai ersed 
^pccl^Kally (7t/dc4(/c?y V Harper {\S1S), 7 Ch 1) 403, 10 Ch D 39J, (' A ) 
W lieic ill an ac tion for delamalion it iR alleged that words were published 
' talscly and malic lously ** it im einbaruisHing to deny that the words were 
published “ Inlscl^ or mahciously It it is intended to put in issue the 
ialsity of the woids, a plea ol justification, with particulars of the facts 
relied on as showing justification, must be placed on the record Malice in 
such an ac tion is presumed and slioiild not be travel sed unless a defence of 
pi IV liege or fair comment is pleaded when it should be alleged as part of 
the delence that the words weie published **bond fide and without malice*’ 
{Belt V L'lUPfi (1882), 61 L J (Q b ) 359, Benrhynv Licensed VtctualUrs* 
1 / 1 rror (1890), 7 T L K 1, see title Libel and Slandib, Vol XVIJI^ 
p 608) Whore a libel or slander contains two sp a die charges and 
is divisible, tliat is to say the woids making one liaige are cleaily 
hepaiable from those making the other, a defendant may justify one 
charge and admit Lability as to the other, but such a plea must clearly 
state how much is justified and as to how much habihly is admitted 
[I lemingy DoMar (1889), 23 Q B D 388 , Clarke v I aylor (1836), 2 Bing 
(N C ) 654 , Chui chill (Lord) v iZttnMlSlO), 2 ^B Aid 686, Davis v 
BiUtny (1891), 8 T L R 68, C A ) So where a defendant pleaded a set- 
off, and fuither paid a sum of money into court with a denial of babihfcy, 
and alleged that sue h sum, together with the amount of the set off, was 
sufficient to satisfy the plaintiff’s claim, if any, in the action, the Court of 
Appeal Etiuck out as embarrassing so much of the plea of payment into 
court as sought to take the benefit of the set-off, on the ground that the 
idea of set off could only avail if the denial of liability should turn out to 
be unavailing (Stohwasser v (1010), March (unreported) ) 

(e) R S a, Ord 19, r 19 ^ ^ ^ ^ ^ ^ 

(/) 1 he form of joinder of issue in a reply given in ibid , Aiipendix L, 
IS “ The plaintiff as to the defence says that he joins issue ** Unless by 
his reply or a subsequent pleading a party wishes to plead otherwise 
than by mere traverse, no pleading is necessary, and leave to dehver such 
a pleading will be refus^, as non-ddivery is deemed to amount to a traverse 


) i6i3,Ord 19, r 18 

to (i),^ *03 B. S. C., OA 21, a» to wbioll i 


joidi r ^b. ^ThiB must be read with |L 8. C , Ord 10, rr 10, •» 
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pp 445 ei f!fq , 'post If it is desired further to contend that, assuming the 
facts alleged to be proved, the agreement which prtmd facie arises does 
nol bind the party pleading, such further contention must be expressly 
and clearly raised , see pp 447, 448, post, and notes thereto A plea of 
this kind 18 called a confession and avoidance In effect it confesses 
or admits that the allegations of the other party are true, but seeks to avoid 
tlio legal inlcrence that would otherwise be drawn from such admission by 
settmg out liesh facts to show that in the circumstances such inference 
should not be drawn A party should observe great caution in pleading a 
confession and avoidance, except as an alternative to a traverse of the 
allegations of the other party , for if the sole plea in reference to such 
allegations is a confession and avoidance, the party raising such plea is 
concluded by his confession, even though it should appear in evidence that 
the facts were not correctly alleged by the other paxty {Hewitt v Macquire 
(1861), 7 Exch 80, and see title Estoppel, Vol XIII, p 368) The 
jfacts relied upon as constituting an avoidance must be specially pleaded, 
and the burden of proof is on the party relying on such plea It is not 
sufficient merely to traverse allegations made by the other party in 
anticipation of such a plea being raised {Clarke v Callow (1876), 46 L J 
(q b ) 53) Thus a plea that a document alleged to have been made by 
the party pleading is not his deed and does not bind him because its 
purpoit ana efiect was misrepresented to him before he made it, must be 
specially pleaded, and the facts in avoidance must be specially set out 
As to the cases in which such a plea may be raised, see Lewie v Olay 
(1897), 67 L J (Q B ) 224, Foster v MaeJevnnon (1869), L R 4 C P 
704 , Eowatson v Wehh, [1907] 1 Ch 637 , affirmed, [1908] 1 Ch 1, C A. 
Under the old system of pleading, the execution of a deed alleged was put 
in issue by aplea of non est factum , see title Deeds akd Other Instru- 
MPNTS, Vol X , p 404 Under this plea the party pleading had the benefit of 
any variance m the deed as alleged and the deed produced in evidence ( Trott 
V Smith {ISU),12U &W 688“,Ex Ch , Northy Wakefield {lSi9), 13 Q B 
536) , and this was the proper plea by which to dispute the alleged effect 
of the deed {Smith v Soott (1859), 6 (5 B (N. 8 ) 771) All other defences 
had to be specially pleaded, including matters which made the deed abso- 
lutely void as well as those which made it voidable (Regulas Generales as to 
Pl&amng, Hilary Term, 1853, No 10) Where a party desires to avoid a 
contract on the ground that he was mduced to enter into it by fraud, such 
fraud must be specially pleaded If he seeks to be released from it on the 
giound that he was mduced to enter mto it by untrue representations not 
made fraudulently (see title Mzsrefresentation and Fraud, VoL XX , 
pp 737 et seq ), he must counterclaim for rescission and obtain a decree 
of the court rescmdmg the contract, as it is only in case of fraudulent mis- 
representation that tne contract is voidable at the option of the party 
without the intervention of the court {Ken'nedq v Panama etc Mad Co 
(1867), L R 2 Q B 580, 587, Beese Btver Silver Mining Co v 8mi£n\ 
(1869), L R 4H Ir 64, 73, 74 , Bedgrave v Hurd (1881), 20 Ch D l,j 
C A , Adam v Newbiggmg (1888), 13 App Cas 308) The decree of ^ 
rescission dates back to tne commencement of the proceedings for rescission 
{tbtd ) ^ When a defendant succeeds on a claim for rescission, the agree- 
ment is destroyed and the plaintiff is thorebv deprived of any cause of 
action arising out of the agreement, and the defendant thus succeeds in 
his defence to such cause of action (see Mostyn v West Mostyn Ooed and 
Iron Oo (1870), 1 C P D 145) If a party who seeks to enforce an 
agremnent proves facts which show to the court that the agreement 
sought to be enforced is illegal, e.g , as bemg contrary to the Gaimng Acts 
the court will not enforce such agreement even though the defence of 
iJlegaUty has not been raised on the ^ea^ga {Begbie v* Phosphate Sewage 
(1876), L B. 10 Q B 401 ; and see lUegahiy, note (d), p. 448, post) 

(4) The Statute of Frauds Car. 2, o. 3) must be spMaUy plmmed by 
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876. Any party is entitled to raise by ins pleading any point of 
law(fc), and any point so raised must be disposed of by the judge 
who tries the cause at or after the tiial, but, by consent of the 
parties, or by ordei of a court oi a judge on the application of 
either party, it may be set down foi heaiing and disposed of at any 
lime before the tiial No deimurer ib allowed (/) 

Seci 8 — Ihlivay of Phad%ng$ 

877 Every pleadmg must be delivered (m) between the parties (??). 


a party who rehea on the fact that ita provisions have not been complied 
with (R S C , Ord 10, s 15) , f«ce note (d) pp 447, 448, Nopaitioular 
section need be named, but whcie a defendant pleided that he relied on 
the Statute of Frauds (20 Car 2, c 3), s 4, ho was not allowed to amend by 
substUutinpr ibul , s 7 {James v Smith, [1891] 1 Ch 384) The statute must 
also be pleaded m such a way as to show clearly to the other party 
exactly the point raised and in what respect it will bo coiitcndod that the 
statute applies {Pullen v Sndub (1879), 40 L T 363) If a plaintiff 
alleges a written agreement ho is not entitled to prove an oial one unless 
the judge allows an amenclmont of the statement of claim, and if suoh 
amendment is allowed, the defendant should be allowed to amond i»y 
pleading the statute, if it affords a ground of defence {Brunmnq v Odhams 
B) 0 ther 8 ,Ltd (18%), 75 L T 602, H L) 

(k) A point of law taken on the pleadings, in answer to the allegations 
m the other party’s pleading, is called an objection in point of law An 
objection m point of law assumes as true the facts alleged by the opposite 
])arty and declaies that those facts are not sufficient to raise the legal 
inference or to afford the ground of relief for which the other party con- 
lends It differs from a confession and avoidance in that it does not seek 
to place upon the facts alleged, or to prove additional facts m support of, 
home fresh infeience other than that on which the party whose pleading u 
objected to relies, but merely declares that that party’s own allegations are 
insufficient to support the contention which ho puts forward 1 he usual 
form of pleading an objection in point of law is The defendant will 
object that the statement of claim is bad m law and discloses no cause of 
action on the ground that ” , or “ The defendant will object that 
” , the latter form being given m R S C , Appendix E, s III Subjock 
to the preceding rules as to matters that must be spot lally pleaded (see 
pp 446, 448, post), a party may raise at the trial any ^ iiiit of law, even 
though it has not been pleaded , but, if he wishes to prove facts in support 
pi his legal contention, he will not be allowed to do so unless he has pleaded 
hem An objection m point of law should be taken clearly and in a 
pparate paragraph of the pleading, and should not be mired up with 
nverses of facts {Stokes v Ur<mt (1879), 4 C P D 25) 

|{I) R S C , Ord 26, IT 1, 2 A demurrer was a form of pleading under 
old system, by which a party objected that his opponent’s pleading 
closed no cause of action, or nouna of dclence, as the case might be 
ken a demurrer was pleaded tne question raised was forthwith set down 
argument and decision Although this procedure has been abolished, 
he court may, on the application of a party who has taken on his pleading 
sn objection m pomt of law, set do^n the point so raised for special 
argument and determination The case is then put mto what is called 
tlio Special Paper, and is heard by a single judge m open court All the 
allegations of fact m the pleading are assumed on the ar^ment of the 
pomt of law to be true Unless the objection taken ifl such that, if upheld, 
It will dispose of the whole action or some substantial issue therein, the 
court will not order it to be set down for special hearing {London^ Chatham 
and Dover Rad Co v South Eastern Bad Co (1886), 63 L T 109, 

(m) R. 8 C., Ord 19, r 11 A pleading is said to be delivered ” whe» 
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Every pleading or other document (o) lequired to be delivered to 
a party, oi I between paities, must be delivered to the solicitor of 
every paity who appeals by a solicitor, or to the party if he does 
not appear by a solicitor , but, if no appearance (p) has been entered 
for any party, then such pleading or document must be delivered by 
being filed with the proper ofiScer (q) 

Sf-ti 4 — Objections to Pleadings 

878 The couit 01 a judge may at any stage of the proceed- 
ings (?) Older («) to be struck out or amended any matter in any 
indoisornent or pleading which may be unnecessary (t), or 

it ifl handed by one paify, or the solicitor acting for him, to an opposite 
parly or his solicitor Wheie a plaintiff, who was represented by a solicitor 
on the roc Old, delivered a statement of claim himself, it was struck out 
(Y caiman Y Snow (1880), 28 W R 574) Delivery is distinguished from 
“ service ’* , see title PiiACTiris and Pkocedurf This distinction is not 
always very cleaily or carefully observed in the Rules of the Supreme Court 
\Vnt8, notices of motion, summonses, citations and petitions all require to 
be “seivcd,” but pleadings, notices and documents not of the natiiie of 

S iocess require to be “delivered ** Process can be commenced only by ii 
ocuraent leauinng “service,” and “ dehvery ” can only take place of 
appiopnate aoenments ui the course of process which has been thus 
initiated A coiinteiclaim is “dilivcied ’* as between the oiitnnal parties 
to an a( fioTi, but if it is desired to inaKo a siiariyjtr a co defendant to a 
counterdaim (see title i oil* and Coi*Nri?RCL\iM), the counterclaim must 
beseivcd on him (hoc R 8 C , Ord 21, n 11 12, title Pracitce and Pho- 
cisDUUJ:.) 'I’lie dite of dehveiy of a pleading should be stated at the end 

(n) In early times pleadings were dcliveied to an officer of the court, by 
whom they were (riterod on the re<ord , see p 418, ante Now they aie 
delivered auect to the party Wheie an indoisornent on a writ is amended 
but not so as to make it a now wnt, it need not here solved peiaoually on 
a defendant who has made di fault in entering an appearance unhss 
an order to that effect bf made, but may be hied at the Central Office 
(Jamaica Had Co v Colonial Bank, [1905] 1 Ch 677, C A ) 

(o) , iritoirogatoiies , see R S C , Ord 31, r 1 

(p) See title PiiACTrcF and Procedure 

\q) U S C , Old 19, r 10 Pleadings so filed must have the date of 
filinj; jnd the name of the defendant against whom they were filed written 
on tlioui, and be cntoiod in the cause books undoi the head of pleadings, 
and such entiy must show the date of filing, the nature of the documents, 
and the name ol the party against whom they are filed 
(/) R S C , Ord 19, r 27 A party desiring to have a pleading or part 
of a pleading stiuik out undoi tius rule should apply by notice under the 
sumiiiotis for dircitioiis, stating the ground of the application The^ 
application should be made piomptly v Earruon (1893), 69 L T 
307) Where such an application was not made till after the close of the 
pleadings, the court thought there had l>cen undue delay and refused to 
entertain it (i ross v Howe (Earl) (1^92), 62 L .T (ch ) 342) A co defendant 
may apply to have part of another defendant’s defence struck out as 
Bi^and^ieus (Bright v il/amcr, [1878] W N 211), and possibly a stranger 
could apply (Crachnall v JciUbon (1829), 11 Ch D 1, 13, C A ) , and sec 
note (iOi P 435, pout 

(<) The power to make the order is discretionary (Golding v Wharton 
BaUworku Go (1876), 1 Q B D 374, C A ), but it is the duty of the judge 
to apply the rule in a fit case (Knowles v Foherts (1888), 38 Ch D 263, 
C A ), a party being entitled eoc dehito jusidiw to have the case agairi'^t 
him presented in an intefligible manner (Dary v OnrreU (1878), 7 Ch D 
473. 0 A ), and it Uic objectionable parts cannot be severed from the rest 
^ lirliole pleading may be struck out (Williamson v London and North 
WoshsmBaU Vo (1879), 12 Qli D 787). 
fiQ Ai a general rule matter in a pleading wiU not be struck oat as 
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scaodalons (a), or wtucli may tend to piejudice{6), embarrass <c), 
or delay the fair trial of the aotioii , and may in any such ease, if 
they or he think fit, ordei the costs of the appbcation to be paid 
between solicitor and client (d) Pleadl^^ 

879 The court or a judge may ordoi any pleading to be atiuclv Dinrair oto 
out on the ground thnt it dieclobes no leasonable cauee of action or pieadiug 

anewer (c), and in an> such case, oi in case f)f the action or defence no 

— cause of 

unnecessary unless it is also scandalous or enibairassing (Koth \ VnuHefl 
(1887)9 84 L T Jo 45, Tondtnson v South Easiemi Kail Co (No 2) 

(1887), 67 L T 358 . Knowles v KobnUt (1888), 38 Ch D 2fl3, C A ) 

(а) E q , indecent or ofTonsive matters or allegations made lor the pur 
pose of abusing or pre)udi(ing the opposite paity (Voqle v Cuminq (187ft), 

40 L T 455 , Caslnn v Cuidock (187«h 3 Ch 1) 376, C A ) But il the 
allegation is relevant it cannot be struck out because in othoi ways it is 
scand ileus (CrnHnall v Janson (1879), 11 Ch L) 1, C A , (^hittsfie v 

(1873), 8 Ch App 499, Mdlmqtonv Lon Hf/ (1880), 0 Q B D, 

IftO. C A , Appleby \ Frank Ini (ISH5) 17Q B I) 93, Fr paite Simp 
8oa (1809), 15 Ves 476, 8t John {Laid) v St John (Lady) (1806), 11 
Ves 526) 

(б) If a ple.iding tends to piejudii'o a party at any stage it rna;y be struck 
out (lieidfin V Qieenwood (1878), 3 Ek I) 261 260) 

(r) A statement ot claim is enibairassing if it raises a claim which the 
plaintilT IS not entitled to make (iMiouleH v RohetiHy supui), or shows that 
parties ha\e been impn»perly joint d (Smith v RuhardHon (1878), 4 0 B 1) 

112), or seeks to tieat the action as supplemental to another action 
(Nituiie Secunim Tnisl, Ltd v Williams (1912), 106 L T 730) 

So also 18 a deience which raises m d< fence inatteis that obviously 
afford no defence, or ruses them in a mannei not allowed undc*i the rules 
(FreUon v Lnmont (1876), 1 Ex D 361 , Smith dt Co v Rntikh Murwe 
Insurance Assofiation, [188 1) W N 232, Luirdtt v Hammond Plertric 
Light and Povxr Supply Co , [1883] W N 96) If the defendant wishes to 
admit liability as to part of the claim ami dispute the rest, his pleading 
must show exactly what is atlmitted and what is not (hlnmnq v Dollar 
(1889), 23 Q B D 388 , JJavis v Billing (1891), 8T ]y H 68. C A ), 
and see note (d), p 430, ante A defendant in an action loi defamation 
may not plead that the woids are true in horne of hoi sense than that 
alleged by the plaintiff (Rfnsam v Budge, [1893] 1 U B 671) • 

(d) H ^ C, Ord 19 1 27 

(e) Ibid, Ord 26, r 4 Under this part of the 1 lo flus court may 
strike out any pleading which m itself shows that the tacts alleged aie 
insufficient in point of law to sustain a uasoriable cause of action or a 
defence to the plaintiff’s claim, as the caso may be In judging of the 
sufficiency of a pleading unde r this lule the court will assume all the aihga 
tions therein to be true and that they are adinittcMl by the opposite jiarty 
If the statement of claim shows on the face of it that the ac (ion is not mam-’ 
tamable, or that theie is an absolute deience to the action, the court will 
deal with it under this nile see pp 421, 428 et Htq , ante A pleading will, 
however, not be struck out if it is merely demurrable , it must be so bad 
that no legitimate amendment can cm© the dcdiet [Peru Itepuhhc v 
Peruvian Ovano Co (1887), 36 Ch D 489, per CiiiirY, J , at p 496, 

Dadewell V Jacobs (1887), 34 Ch D 278. C A , Woithnglan d? (Jo v 
Belton (1902), IS T h R 438. C A , Robinson v Fcnnn (1912) 106 
li T 722, C A ) The mere fact that th« cas© is weak and not likely 
to succeed 18 no ground for stiiking it out (Boaler v Bolder (\SS0), 64 
L T 298, Cowper v Sloneham (ISOS), 6S L T 18, Anderson v (hrnc 
(1892), 36 Sol Jo 256, Qoodson y Grierson, [\90S] IK B 76I,C A ), 
dot that the Statute of Frauds (29 Car 2, c 3), wiU, il pleaded, affoid a 
defence (Fraser v Pape (1904), 91 L T 340, C A ) Where a staleruent 
of claim IS defective by reason of an esscmliol averment being cjinitfc d the 
court docs not dismiss the action but gives leave to amend JJnffilhs y 
London and 8i Katlia'^ine Docks Co (18^), 13 Q B D 259, 261, n , C A ; 

NewChde Mmvnf Co v (1888), 4 T L R 444 , fytd v BooUy {IWIU 
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being shown by the pleadings (/) to be fuvolous oi vexatious (ff), the 
court or a ]udg(3 may order the action to be stayed or dismissed, or 
judgment to be entered accoidinglv, as may be ]UBt(/i) 

880 The conit oi a judge in \utue of the mheient juiis- 
diction of the couit strikeout an> pleading oi stay any action ivhich 
is shown to be an abuse of the piocess of the couit (0 

13 T L R 398, FdivaidRV ’Pneumatic Tyre Co (1900), 1C T L R 308, 
0 A ) But if the jdeidmg cannot be cured by amendment the court will 
strike it out {Uubhntl d Sons v Wil/anson, Ucyuood and Clark, [lB90j 1 
Q B 86, 94, C A , Woods v LytieUon (1909), 26 T L R 666, C A ) 

(/) Under this i iilc no evidence can be given either hy affidavit or other 
wif'C in support of the ipjdicalion In tins respect, such an applnation is 
diflerent from one made to the court to strike out or stay in viilue of its 
inherent jiiiisdirtion seethe text, infra In Kershaw y cicr ( 1 905), 
21 T L R 40, an affidavit wa« allowed to be read appaieiitlv on the 
ground fhat tlic anphcatioii could be rcgaided as madt under the inherent 
jiniadiction of tlie court See note (i), tnfia Whoio the applicant 
desires to rely on the inherent jurisdiction, ho nttd not say so in his 
summons oven though lie seeks to sust xin it under theiulcs as well (Vtiwon 

V Puor Fibres Consolidated, Lid, [1906] W N 209, ^Vilhs v Howe 
(Bail), [1893] 2 Ch 645, C A ) 

(g) The pleading, to come within these words, must be obviously vexa 
tious or fuvolous or unsustainable (A -G of the Duchy of Lanea^tei v 
London and Foiih IVesfern Kail Co, [1892] 3 Ch 274, C A , per 
L 1 NDTI.T, L J, at p 277 Kdlaway v Buiy (1892), 60 L T 599, 602, 

A , Bean v Flowed (1895), 73 L T 371, C A ) The pleading must 
bo so clearly lnv’’oloii«i that to put it forward would bo an abuse of the 
pi 01 css of the couit (Young v Holloway, [1896] P 87, 90) 

(h) R S 0 , Ord 26, i 4 llic rule was not intended to apply to 

ideadiiigs which raise a qufstion of geneial import nice 01 senous question 
of law (Dyson y A -G , |1911] 1 K B 410, V A), and the couit wiL' 
nol proieod undei it whcie the ]H)int to bodcdded is an impoitant or 
didnult one, unlcsH it is tlcai and obvious that tho action will not lie 
(heo Hubbnd d Sons v W ilhnihon Heywood and Cl nk, supia, per 
LiNDili, L T , at p 9l , Kobols v (laiiing Gross, J*udon, and Uamp 
stead Kail Co (1903), 87 L T 732, per r ai wfll J) In tho laltci 
(tise the Riiiiirnoiis was mnended and the application (leated as bung 

under R S 0 , Oid 26, r 2, which is the appiopnate proceduie when 

impoitant or difhcult points have to ho dcndcd (see note (1), p 433 
anti) Ncveitluless, some veiy impoitant points liav> been’ aeci tied 
on applications to strike out (see Law v Llewdlyn, [1906] 1 K B 487, 
C \ , Bn)r\ Smith, [1909] 2 K B 306 V A , Woods v Lyttellon, 
supra) An action may be regarded by the couit as fuvolous and 
vexatious, and Iheieforo pioper to be stayed under this rule, on the 
gionnd that the court is not a forum comeniens, and that the plain 
tiff, having a perfectly good remedy in some other court cannot be 
allowed to conlinue his action without iniustice to the defendant (Loqan 

V Banl of Sioilnnd (No 2), [1906] 1 K B 141, C A , hgbeH v Shoii., 

[1907] 2 rh 206, Leiof y L<ry and De Komanei (1908), 24 T L R 

466, Ke Aorfon's Seitlemcnt, Aortan v Aodon, [1908] 1 Ch 471, C A ) 
but yhen the plamliirs proceeibng^ in this country aie taken bond fide 
tliev will not be stayod on the mere ground that there is a balance of con 
veiiieiice in favour of proceedings elsewhere (JKc NoHon^s SdtUment, NorUm 

V AorUm, supui, at p 481) and see title Comuct of Laws, Vol VI, 
pp 298 d seq 

£ junsibcrion exists apart from the powers conferred by the Rule*' 

of the bupreme Court Jt la not confined to cases where the abuse is mam 

exercised where facta are proved bv 
amaavit wmeh siiow that the action is brought maid fide and in an attemi t 
to use the p»‘otcss of tho court for wrong ends This jurisdiction w onn 
exoroii^u in plain eases with the greatest care For cases when 
It has been exercised, see Caetro v Murray (1876), L R 10 Exoh 213 . 
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681 No pleading not being a petition or summons may, except 
In way of amendment raise any new gnuind of claim oi contain 
any allegation of fact inconsistent with the pievious pleadings of 
the party pleading the same (/) 

882 The plaintiff may, without any leave, amend his statement 
of claim, whether iiidoused on the wiit im) oi not, once at an\ lime 
before the time limited foi loply and befoie rephmg, oi, wlieie no 
defence is delj\eie(l, at any time before the e\piratioii of four wei'Ks 
from the oppearaiue of the defendant who shall have last appealed , 
01, where defence is deli\ered, but no order foi leply is made, witlnn 
ten da \8 from deliveiv of the defence, or ilio last of the defences 
where theie are moie than ono(n) 

Whenever n statement of chum ib deliveied the plaintiff may 
therein alter, modifv, oi extend his claim witliout any amendment 
of the indorsement on thewiit(o), but, if the action is one for 
hbel, and the plaintiff wishes to lelv in his blatement of claim on 
]>ublications not particularised in the indoisement on the writ, ho 
sliould apply foi leave to amend the wiit ( p) 


Dawltne v 8arc Weunni {Pnnee Ednund) (1876), 1 Q P D 409 , WdU^ 
V Jieauchfifnp (EatJ) (1886) 11 P T) 59, O A , v Gamett, 

[1898] IQ B 077,0 A , Mnrdouqail v Kniohf (1890), 25 Q B I) I, 
I A , FeicMy Mugialh 14 4pp C\i^ 665, Fe {]H*K), 

HT L R 365, C A , McUopohlan FanL v 7Wn/ (1885), 10 App Oas 
-MO, llnqqmd v T^Uner Ftdies^ [1892| A V 01, P 0 , Chnfiaft v 
(loldfimulf \\SiH] 1 Q B 186, Ilunihf {Maulnovfsti) v GaHhcll, [1905] 2 
Oh 656, C A Salamnn v Scaeiaiy of Stoli for /adia, [1906] 1KB 
613, C A , F^ Norton's Sri I hment, Norton y Norton, |J908] I (Jb 471, 
Frmrninqlon Y [1897] 2 Ch 1, C A , (hi(<hell\ hoodoo and South 

Western Failwny, [1907] 1KB 860, C A 
(A) See also title PRAcrioh and ProceduhI' 

(/) R S C, Old 19, r 16 

(m) A RtatcTnent of claim spodally indorsed on the wiit maybe ainendea 
under this rule even after the pUiiihff has talvcn out a Hummous ior judj? 
ment under ihid , Ord 14, and whilst such BiimnioiM m pending 
^ Plant, [1895J I Q B 597, C A ) 

in) R S C, Old 28, r 2 

io) Jhid , Ord 20, r 4 , Lrwts and Lrwu v />/t?w/Vud( 1907), 24 9 L R 64 
here a plaintiff elamied on his writ daniag* k foi Iraiid igain«t a ( onipriny 

and Its diicctors, and the company went into liquidation afl^r the issue of 
tin wnt and lx fore dein cry of statement of elnim, and tlx* plaintift c Iniiix d 
on Ins writ rescission of a contract entered into with the roinpanv and did 
not cImiih lelief in that form in the statement of claim, tlio com I, liolding 
that the cinumstances showed an intention in the plaintiff to chum 
HNcission in the winding up of the companir nffused to allow' him to amend 
iiN statement of claim oy including a claim for re^ci^bion of the contract 
argillY Sown (1878), 10 Ch I) 508, 508) If an action in which a 
i^tatoment of claim has been dflivcred is remitted to the county court, 
<he plaintiff may rely on any cause of action therein alleged e\euit it 
l^ not named on the Wnt (Johnson r Palmer (1879) 4 0 PI) 258) 

(p) R S C, Ord 3, r 9 When the defendaul makes dofaull in 
af»P‘*araijce and the statement of claim is filed under thid , Ord 13, r 12, 
^»r (»rd 19, T 10 (see p 434, flute), the plaintiff cannot got judgnunt in 
default except in accordance with the indorsement on tin wnt, arid if he 
ures to amend his statement of claim he should git leave to nneixl the 
^nt and amend both so that they are in harmony (Law v Philhy (No 2) 
'1887), 66 L T 522, v BrlM 1887), 35 Cli D 160, Kinqmnv Kirk 
\I887), 87 Ch D 141 f JamaM Fadway v CoWmal Bank, [1906] 1 Oo, 
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A defendant ivho has set up any counterclaim or set-off maj 
without any leave, amend such counterclaim or Bet-off(}) a 
any time before the expiration of the time allowed him for answermi 
the reply (? ) and before such answer, or in case thei e is no repl j 
then at aiij tune befoie the expiration of twenty-eight days fror 
defence (s) 

883 When any pait> has amended his pleading undei th 
preceding lulc s, the opposite paity may, within eight days after th 
delivery to him of the amended pleading, apply to the court or 
judge to disallow the amendment, or an\ pait theieof, and the coui 
or Judge may, if satisfied that the justice of the case lequires ii 
disallow the amendment, or allow it subject to such terms as t 
costs or otherwise as may be just (t) The costs of and occasione 
by any amendment made as aforesaid are to be borne by the part 
making the same, unless the court or a judge otheiwise orders (a) 

884 Where any party has amended his pleading undei th 
preceding rules (i), the opposite paity must plead to the amende 
pl(‘ading, or amend Ins pleading within the time he then has t 
plead or within eight days fioni the delivery of the araeiulmeni 
whichevei shall last expire, and, in case the opposiie party lia 
pleaded hefoie the delivery of the amendment, and does not pba 
again or amend within the tune above mentioned, he is deemed t 
iel> on hi8 original pleading in answei to such amendment (^ ) 

885 The court or a judge may, at any stage of the proceeding‘ 
allow either party to altei or amend his indoisement oi pleadings 
in such manner and on such terms as may be ju8t(6:), and all siul 


677. 688, 690, C A , Southall Devdopmont Sf/nditate, Ltd v Diinndo\ 
(1907), 96 L T 109 

(0) No pint of the defence other than a plea of set off <an be atnendi 
without tlie leave of the court or a judge , and as to such leave, see tli 
text, iw/irt 

(r) The lime i*» the time limited by the order giving leave to an'^wei th 
reply, or if no time is so limited, then four days from delivery of reply 
(«) use. Old 28, r 3 

(1) Ibid ,r 4 These rules do not permit a plaintiff to amend by addin, 
a cause of action that has arisen since the issue of the writ (Toiienluit^ 
Local Boaid of Health v Lea Conservancy Board (1886), 2 T L R 41" 
C A ), or a fresh cause of action whicli since the issue of the writ lu 
become baned by the Statute of limitations (Weldon v Aca/ (18S7i 
19 Q B D 394. C A ) A plaintiff who amends by setting up a in'' 
cause of action may be ordered to pav all the costs down to the date n 
amendment (Cave v Cieto (1893), 02 L J (CH ) 530) W here a plain iil 
by amendment abandons one cause of action and substitutes anotiior, Hif 
defendaDt should proceed under R S C , Old 28, r 4 (Bourne v Coif Hu 
(1884), 53 L J (CH) 699) 

' (a) R 8 C , Ord 28. i 13 
ib) See the text supra 
le) R S C . Ord 28. i 5 

\d) Tins includes particulars dehvered separately from a pleading (fhu^i 
d: Co \ Commetcial I aton A/nrocirrftoa (1883) 32 W R 262, Wooifu^ 
V Bnyad [18921 2 Q R 317, C A ) If leave to amend the statement ol 
claim IS oh(ai lod, there is no ne^ to amend the wnt (Large v La /'’i 
[1877] W \ 198) 

(e> Any amendment is allowed, subject to payment of costs Dial 
AnAhles tho court the more effectually to determine the matter tn 
ti'fliversy betw ceii the pA^ties unless it can be shown that the party - 
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amradmenis are to be made as may be necessary for the purpose 
of detenmmng the real questions in controversy between the 
parties (/) 

If the amendment for which leave is asked seeks to repair an 
omission due to negligence or caielessness, leave to amend is 
planted if the amendment can be made without injustice to the 
(^tlier 8 ide(( 9 f) There is no injustice if the other side can be eom- 
}) 0 nBated by an order as to costa (fc) , but if, owing to the way in 
which the pleading has been framed, the other party has been put 
into such a position that an injury would be done to him by an 
amendment, the court will not give the necessaiy leave 

As a general rule, a paitv is not allowed to amend by pleading 
fiaud wheie fraud was not charged in the first instance, unless the 
application is made at an earlj stage in the proceedings and the 
tircumstances are such as to justify it (A) 

In all cases not provided for by the preceding rules (/), aj)plicu- 
tion(m) for leave to amend may bo made by either paitv to the 
(*t)urt or a judge, oi to the judge at the trial 'of the action, and such 
amendment may be allowed upon such terms as to costs or other- 
wise as mav be just (v) If an adjoin nment is necessary to enable 
the other paity to meet the case against him as amended, such 
a<ljournm(*nt is granted , but, as a geneiai lule, no amendment is 
tdlowed at the tiial which will enable a party to set up an entuely 
new case oi to change completely the natuie of his case (o) 
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886 If a party who has obtained an older for leave to amend Whai order 
does not amend accordingly within the time limited foi that puipose forhavo 
by the ordei, oi if no time is thereby limited, then within fourteen birolX void 
days from the date of the order, such order to amend, on the expira- * 

lion of such limited time as aforesaid, or of such fouiteen dajs, as 
the case may be, becomes ipso fat to void, unless the time is extended 
1)V the court or a judge (p) 


ioi leave to amend la acting maid fide, or that liis opponent will be injured 
Hi a manner that cannot be cornpenRatecl in oohIh iTildet^ley v FJaiper 
(1878), 10 Ch D 393, C A , Steward v North Metrofu *ii(in TiamwayH Vo 
'18S6), 16 Q B D 556, C A , Re Trufort, Traffoid Blanc 'i3 

L T 498 Cropperv <SfmiiA(l884), 26 Ch D 700, C A . 10 Aj>p Can 259, 
if L , Shoe Mnchiti'ery Co v ru/?«n, [1896J 1 Ch 108, C A , noev Davies 
(1876), 2 011 D 729) If an amendment is made, the opposite party is 
allowed to amend in order to raise any defence that would be available to 
< lie new matter introduced by the amendment {Morns v Carnarvon County 
Council, [1910] 1 K B 169) 

(/) R S C , Ord 28, i 1 

iq) Chirapcde <£, Co v Commercial Union AssociaUcn (1883), 32 W 11 
262 per Brett, M R , at p 263 

{h) See cases cited in note (t), p 438^ ante and note (e), p 438, an/e 

(t) The Aleii(mi), 72 L T 124 Ealetgh v Gonrhen, [1898] 1 Ch 73 

(Ic) Lever d Co v Goodwin Bi others, [IHHI] VF N 107, C A , Uendriks 
^ \tonUtgu (1881), 60 L J (cii ) 257, C A , Symond'* v Ciiy Bank (1886), 
31 W R 364 , Bentley d Co v Black (1893), 0 1 L R 680, C A 

(0 See p 437, ante 

(m) The application is made under the summons for directions , see title 
Practice and Procedure 

(n) R S C , Ord 28, r 6 , and see ihtd , rr 11, 12 

(o) £wngv Oorfcr (1876), 1 Ch D 67, Eewhyy Sharpe D 39^ 

C A ; EaUe v Brotherhood (1880), 16 Ch D 614, EJhs v ManehssUr 
Carnage Oo (I876]L 2 C P. D. 13 ; Budding v. Murdoch (1876), 1 Ch. D. 42. 

(p) B S C., Ord. 22, 7. 
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PUCADING 


6eot b 
Anendment 
of 

Pleadings 

Written or 

printed 

amendments 


General 
jurisdiction 
to amend 
defects or 

errors. 


Definition 


Not required 
III cose of 
specially 
indorsed writ 


887. A pleading may be amended by written alterations in the 
copy which has been delivered, and by additions on paper to be 
interleaved therewith if necessary, unless the amendments require 
the insertion of more than 144 words in any one place, or are so 
numeious or of such a natuie that the making thorn in writing 
would render the document difficult or incomenient to read in 
either of which cases the amendment must be made by delivering a 
print c5 the document as amended (q) 

888 The court or a judge may at any time, and on such terms 
as to costs or otherwise as the court or a judge may think just, 
amend any defect or error m any proceedings, and all necessary 
amendments are to be made for the purpose of determining the 
real question oi issue laisecl by or depending on the proceedings (a) 


Part II.— Pleadings and Particulars. 

SbCT 1 — Staiement of Claim 

889 A statement of claim is the pleading in which the plaintiff 
sets out the facts on which he lelios as showing that he is entitled 
to the intervention of the court in his favoui or against the 
defendant It must set out the material facts ( 6 ) on which he bases 
his claim to lelief, and must state and show giound foi the 
paiticnlai kind of relief claimed (c) If the claim is for a liquidated 
demand or otherwise such as entitles the plaintiff to apply for 
suminaiy judgment it ^^7 indorsed on the writ In all 
other cases it must he delivered in a sepaiate document and in 
accordance with the provisions set out below (e) 

890 Wheie a writ is specially indoibed(/), no further state- 
ment of claim ( 9 ) need be delivered unless the court or a judge 
otherwise older (/i), or unless the plaintiff desires to amend his 


(q) K S C,Ord 28, r 8 The now matter inserted on amendment made 
by leave is usually written or printed in a difterent colour from the onginal 
pleading, and the practice is to Ppnt it m red , see note (6), p 421, ante 
(fi) R S C , Ord 28, r 12 This rule gives power to amend any defect 
01 error in the pleadings or proceedings if such amendment will enable 
the oourt to do substantial justice {Armiiage v Parsons, [1908J 2KB 
410, C A ) Any amendment of a pleading made at the tnal under this 
rule should be formulated in writing and formaUy made by the judge 
{Uyams v SiuaH Kmg, [19081 2 KB 696, C A ) 

(h) As to what are material facts see pp 422, 428, ante, and pp 442 ei 
eeq , post, and notes thereto « 

(cf See pp 444, 446, pvht, and notes thereto 

(d) See tjLtles Judguekts and Orders, Vol XVIII , pp 190 ei $eq , 
Practice A^D Procedure , R S C , Ord 3, r 6 

(e) See the text, iw/ra 

(/) Under R S C, Ord 8, r 6, see title Judgments and Orders, 
Vol XVHI , pp 190 et seq 

(g) The special indorsement is for all purposes of pleading a statement 
of claim which is delivered when the wnt is served iAnlaJ!^ v. Prastoniit 
(1888), 20 Q, B D 764, C A ). ^ 

{h) As a role* when a writ is q»eeially indorsed, the plamtiff takes oat a 
summons, under R S. C r tM. 14 (see title JiTDokents and OaDBOs, 
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m 


claim (t) as indorsed on the writ, hot the mdorsement on the writ 
IS deemed to be the statement of claim (j) 

891 Where a wnt is imloised with a claim for an account (/<) or 
with a claim that involves the taking of an account, if the defendant 
fails to appear, or does not after ap(>eaiance, by affidavit or otherwise, 
satisfy the court or a judge that there is some preliminaiy quosUoii 
to be tiled, an older foi piopei accounts, with all necessuix iiiqniiies 
and directions now usual in the Chancery Division (f) in Rimilar 
cases, IS foithwith made, and no statement of claim is necessan (ml 

892 Where a plaintiff has indorsed his writ for trial without 
pleadings («), and the defendant has appeared (o), the action may 
be tiled without pleadings, but a defendant who has appealed to 
such a writ may within ten daysaftei appearance apph by summonB 
for an older for dohvoiy of a statement of claim, and on theheaimg 
of such summons the couit oi a judge may oidoi the plaintiff to 
deliver a statement of claim, oi to delivei particulars ( p) of bis 
claim, or that the action shall be tried without pleadings (q) 

893 If 111 an action the defondnnt does not, on seivico of the 
writ, a])poiLi within the tune limited bj the Rules of the Supiome 
Comt tor appearance ( 0 , the plaintiff, unless Iho wnt is indoraed 
with a special indoiHemeiit(«), oi w'lth a claim mvoUniR the taking 
of an account ( 0 , or is such that inleilocutorv pul'^nunt may he 


Vol XVIII , p 190), foi leave to sign summary judgment If leave to 
defend the action isgnen, the master on the hearing of siu h summons may* 
uiidei R SC, Old 30, r 1 (c), tieat it as a summons foi diret lions (see 
titles JUDGMLNTS AM) OllDEKS, Vol XV 111, p 191, notO (p) , J’UALTICr 
AND PnocLDiiiir) and, if a better or more detailed staleinent of claim is 
necessary, ordei the plaintiff, notwithstanding that lus wnt is Hpecially 
indorsed, to deliver an amended statement of rlaim SometimcH the 
summons for judgment is disiiiifised, paiinularly when (lie plninliff is 
attempting to make impro{)er use of the pi ocedure (U S (J,Oid Jf,r 0(b)), 
w itbout any order for directions beiujo; made 1 ither pai (y may in sm h a 
case, thereupon take out a summons foi directions, under ft S (\ t)id Jfl), 
1 1 (d), in the usual way, on the hearing of which thv (ourt oi a judge 
may older a further statement of claim, if it is cont'Du rtd nctessaiy If 
the wnt IS specially indorsed and no such summon w takui out, the 
defendant must deliver lus defence wilhin ten dajs of the time limited 
loi appearance (R S C , Ord 21 r 6) But it asuinmons lor nidgment is 
taken out he should wait till the summons is heard and then ask for 
directions (ft o&son V 3/on/i.8, [1884] VV N 8) 

(t) As to amendment by a party of his own pleading, se< p 4 {8, ante 
( 7 ) R S C, Ord 20, r 1 (a) 

(A) Seetfeid,Oid 3, r 8 , and see title Practice and PROrF'>iiKK 

(l) See R S Ord 15, tbid , Ord 33. r 2 

(m) Jhid, Old 1 j. 1 1, the application is by summons, suppoited if 
necessaiy by aihdavit (ihid , r 2) 

in) Ibid , Ord 18a see title pRACfriCE and Procedure 
( o) If the defendant has not appeared, the pLuritilf must file a statement 
of claim and affidavit of service (R ^ C , Old 13, i 12) , see p 442, pOHt 
ip) As to paitRulars, pp 425, 428, ante, and pp 453, 458, pont 
Iq) R S Old 18a, r 3 The summons may, undei tbid , Ord 30, 
r 1 (c), be treaud as a summons for directions 
(/) ^^ee tide PRACiicr and Pkocidurf 
(«) Under R S Old 3, i 6, so# <iOe 


Vol XVIII . pp 190 ft BPq . r. c 

{t) I whiofc may be dealt with under E S 
iupra 


Judgments am> Oudfrs, 
0 * Ord 15, see the text, 
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Plkadixo. 


Sect 1 

Statement 
of Claim 

Order for 
pleadings on 
summons for 
direetlonB. 


Parties. 


Contents as 
to plaiutiif’H 
cause of 
action 


Statement of 

njatcriikJ 

Tacte 


eDterad(u), should file a statement of claim together mth an affidavit 
of service of tlie ■writ (a), and the action may then proceed as if the 
defendant had appealed (b) 

894 If intoilocutory judgment is signed in an action where no 
defendant has appeared and the wiit is indorsed with a claim in 
damages oi a claim foi detention of goodi, with or without 
damages (c), oi a claim for recovery of land with mesne profits oi 
damages (d), the court oi a judge may order that a statement 
of claim be filed before such damages or mesne profits are 
assessed («) 

895 In cases wheie, after entiy of appearance by the defendant 
within the time limited by the Ilules of the Supreme Court, thf* 
plaintiff must(/) take out a summons foi directions (ry), the couil 
or a judge, on (he hearing of such summonfl, makes such order as 
may bo just as to the pleadings oi paitieulars that shall be 
deliveied (//) 

896 The persons named on thewnt as plaintiffs and defendants 
respectively are the only persons who may be named as plamtifK 
01 defendants, as the case may he, m the statement of claim If it, 
is sought to name as a plaintiff oi as a defendant in the statement 
of claim a peisonnotso named on the writ, leave to amend thn 
wilt must 1)0 obtained, and thewiit must be amended by adding 
such poison as a party The lapacity in which a paity sues, or is 
sued, must be stated on the statement of claim as on the wiit, and 
should be stated in tlie claim itself (?) 

897. A statement of claim must contain in a summaiy form a 
statement of the rnatoual facts (/.) on which the plaintiff relies 

(i4) See tillo JiTDGMnNTS am> Oieder^, Vol XVIII , pp 186 etseq 

(n) See title Pkacire and Procedure 
• i (b) K S C , Ord H, r 12 The plaintiff must follow this procedine 
e\eti ihoiii^li the writ is indoised for trial without pleadings {Greene v hi 
John^H Mannwnft, Ltd^ [I^^dd] W N 9) 

(c) See title JUDGMl NTS AND OrDEIvS, Vol XVIII , pp 186 860 

(d) See tbid , p 187 

(e) See %bid , p 185 

(/) As to the steps which a plaintiff may take before the summons foi 
directions, see title Practice and Procedure 

(a) See title Practice and PRorLDURE 

(A) See R S C , Ord 15, and Ord 30. r 1 , see title Practice am^ 
Procedure No summons for directions need be taken out where th*' 
writ w specially indorsed under BSC, Ord 3, r 6 (see titles Judomems 
vND Orders. Vol XVIII , p 190, Pracuce and Procedure), or ^ 
indoiM'd for trial without pleading (see p 441, ante) , or where an ordir 
for^n account is made under R ^ C , Ord 15 (see p 441, ante ) Wlun 
tKo summons for directions is heard, the order made as to pleadmgs on siu li 
summons almost iiivannbly pre^icnbes that both statement of Saim ami 
defence shall be dobvered at the reR])ective times named m the order 

(V) See as to parties, title Practice and Procedure 

{\ ) As to what are materia] facts, and as to the manner in which they 
to be pleaded, see p 423, ante It is usual to state when matenal thr 
bttsuiess or piofession 'of the plaintiff and the nature of any office held hr 
hm and to set out such facts as show how the oause of action arose, 
l^ey tend to^ elucidate the matter, as matter of mduoement leading up to 
llie fkcus which show the cause of action itself The pleader has to use hi’ 
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showing that he has a cause of action (1) sgauist the defenaant and «»WJ h 
that he is entitled to relief at the hands of the court. 

898 Where there are several plaintiffs the statement of claim 'Z 

, mist show either (1) that the}’ have a joint cause of action (m) ; or Whwoihnn I 
[D that their several causes of action arise out of the saiue trans’ 

i‘L‘tion, or senes of transactions, and are such that if the plaintiffs 
liad each brought sepaiate actions some common question of law 
III of fact would have arisen in all those actions (n> Subject as 
cifoiesaid, plaintiffs having diffeiont causes of action against the 
-^ame defendant may join in one action whether they allege that as 
logaids any one oi moie of the causes of action they sue jointh, 
severally, or in the altei native (o) 

899 WheiG there are several defendants the statement of claim Where there 
must show that each of the causes of action alleged is a joint 

cMUse of action, that ih, such that all the defendants aio jointly 
liable thereon, oi that any cause of action which is not joint is 
tdleged only in the alternative (p), but a plaintiff may at his 
option join as parties to the same action all oi any of the peisons 
‘^oveially, or jointly and severally, liable on any one contract {q)t 
including paities to bills of exchange and pumnssorv notes (0 

(iwu discietiou as to h<»w fai ho alleges matter of iiiduoemont In some 
crises such matter may bo \eTV mateiial to the cause of aotiou, eg ^ in 
.utions of detamation, >\hero the averment that the plaintiff caiiios on a 
pai ticular trade oi piofo'^sion may give him an additional cause of action, 

01 his only CdUbe ol action (see Oialwty v Manhill (1853), 9 HkcIi 204 
100, Ayie A (1834), 2 Ad El 2, JumtH v lirool (1840), 9 

g B 7, Uatchard v 3l^ge (1887) 18 Q B D 771 , (nxidldlx - 7Mi/v 
MniV' VuhMniig Co (1901), 18 T L R 167,1'' A) As to tin mntonal 
iillegations in a statement of claim m an action foi defamation, see title 
I IBJL AND Slander, Vol XVlIl , pp 008, 645, 652, 66b 

(0 A plaintiff 18 said to have a cause of action when he uin show ( liat the 
(h fendaut has done some act whicJi is an iin asion of a right in the plaintiff 
* onferied or sanctioned by substantive LiW, or has tailed to do some act, oi 
lo dischaigc some duty or obligation, to llu peifonnaiK e or fulhlment ol* 
winch the plaintiff is entitled undei the substantive law As to cduse of 
adion m a claim in respect ot nuisan<e, see Ayem v JJ nxon (1912), 13‘J 
h T To 253 

(w) This was so even bcfoio the Judicatuie Act, 1873 (36 & 37 Vict 
c 66) , see Booth v Briscoe (1877), 2 Q B D 496, C A 

(n) This 18 the practice introduced since the Judnature A«t, 1873 (36 
^ 37 Vict c 66), by the amendment iii 189b of R S (' , Old 16, r 1 

(o) Ibid , Ord 18, r 6 , and see title Praciicl* and Procedurf 

(p) The authoiitics on the law of joinder are in an uiisatisfoctoiy condition 
III Oowir V Couldrtdqe, [1898] IQ B 348 C A , the Court of Anpeal 
(Itcided that if the plaintiff alleges a joint tort X against A and B he 
idunot lom m the same statement of claim a sepaiato tort Y against B 
only But this case has since been distinguished, and it is submitted that, 
eincethe decisions in Bullock v Londou (Seneral Ommbue Co , [1907] I K B 
^b4 C A , and in Comqicmui 8miB%tiena de Carnes Congeladas \ Boulder 
Jitoihers ft Co , Ltd , [1010] 2KB 354, C A , the law must be taken to be 
as laid down above Theie arc dtcUi in those cases which show a teiidencv 
U) relax the restnctions placed by the decision of the House of T-^ord-j m 

idler V Oieat Western Bail Co , [1896] A C 450, on joinder of deten 
slants, and to declaie the law m the wide terms laid down m R 
16, r 4 See, furthei, title Practice and Procedure 

iq) This is not so in tort A plaintiff may not, in his statement of claim, 
allege separate torts against separate defendants [Sadl&r y Oreni IVesUm 
Oo., oupra , Pope v Hawfrey (190l)t 86 L T 26Bp C A ). 

(r) B. S- C. Ord l6,.r.> 
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900 Ghiims by or against a husband and wife may be joined 
with claims by or against either of them sepai ately (a). Claims by 
or against an executor or administiator as such may be joined with 
claims by oi against him personally, provnied the last-mentioned 
claims are aUeged to ause with lefeience to the estate m respect o! 
which the plaintiff or defendant sues or is sued as executor or 
admimstratoi (f) 

901 The couit or a judge may, on the application of any 
defendant (1) whoie seveial plaintiffs ha\e been joined, and such 
joindei might emhaiiass or delay the tiial of the action, order 
sepiiiate tiials, oi make such othei older as maybe expedient (?/) , 
(‘ii) where separate causes of action have been joined which 
cannot all bo conveniently tried iogethei, exclude any of such 
causes of action and ordei con^oiiuontial amendments to be 
made(«), (8) wheie any parties ha\e been impiopeily joined, 
whether as plaintiffs oi defendants, ordei the name of such 
parties to be stiuck out (6) 

902 No cause of action may, unless hy leave of the court or a 
judge (c), be joined with an action foi the recovery of land(c/), 
except claims in lospect of mesne piohts oi arrears of rent, or double 
\alue in respect of piemises claimed, oi any pait thereof, and 
damages foi bleach ot any contunt iiiidei whuh the same or an> 
paittheieof are held, oi foi anj wrong oi mjuiy to the premises 
claimed This piovision, however, does not jnovent any plaintiff 
in an action for foi eclosure oi redemption from asking foi oi obtaining 
an ordei against the defendant toi deliveiy of the pos.sCHSion of the 
mortgaged property to the plaintiff on or attei the oidoi absolute foi 
foieclosure oi ledemption, as the case may be, and such an action 
foi foieclosuie or lodemption, and for such dcdivery of possession is 
not to bo deemed an action for the recovery of land within the 
nieanijig of the above lule(e) 

903 E\eiy statement of claim must state specifically the 
iehef(/) which the plaintiff claims, either simply or iii the 


(«) K SC, Ord 18, r 4. 

it) Ihid , r 5 

(t*) Ibid , Ord 16, r 1 

(a) Ibid , Ord 18, r 9 

(b) Ibid , Ord 16, r 11 As to striking out the name of a trade union 

as defendants on the ground that the action would cleaily not he against 
them on account of the liade Disputes Act, 1900 (6 Edw 7, c 47), see 
V acker A Sotis, Ltd v London Somciy of Compositors and Others (1912), 
28T L R 366 , 

(o) Leave is usually obtained before wnt 

(d) An action for lecovery of land is any action in which possession of 
land is claimed (C?/ed/ii/iv iyunfc) (1880), 14 Ch D 492) An action meiclr 
to restiaiQ trespass to, or entry on, premises is not suih an action {Spenr * 
Glass H^orls, Ltd v Speai (1902), 37 L J 678), and see, fuither, titles 
Landlord and I'enant, Vol XVIII, pp 668, 669, Real Proferti 
AND Chaitlls Real 

(«) R S C,Ord 18, r 2, and see, further, titles Mobtoage, Vol XXI ^ 
pp. 161, 283 , Practice and Procedure 
(A B S C , Ord 20, r 6 Rehef ” must be distinguished from cause of 
aomn ** It may be that a^amtilf or plaindfis is or are entitled to different 



Part 11 -Fluadikos and PARTrnr tr.Aim, 

alternative, and it is not necebsary to ask for general or othar 
relief (o), whioli may always be given as the court or a judge may 
think just, to the same extent as if it had been asked foi i,/!). 

904 It 18 not iiecessaiy that eveiy defendant should bo inteiested 
as to all the relief piayed for, or as to o\ory cause of aoUoii includod 
m any proceeding agamst linn , but the court or a judge nniv make 
such order as may appear just to previmt any defendant fioin being 
embariassed oi put to expense by being required to attend any 
pioceedings in which he may have no inteie8t(i) 

Wheie a plaintiff seeks lelief in respect of sexeial distinct 
claims 01 causes of complaint (h) founded upon separate and distinct 
giounds, tlioy must be stated, as far as may be, sepaiately and 
distinctly (/) 

905 Where the plaintiff, being bound to delivoi a sfcaloiiieut 
of cLiiin, does not do so within the time limited foi that pin pose 
01 wheie an oidei has been made by the coiut or a judge foi the 
delivery of a btatement of r»Liiin, and the plaintilF has not complied 
with such order within the tune allowed for that pin pose (m), the 
defendciiit may apply to the comt oi a judge to dismiss the action 
foi want of piosecutioii, and on the heaiiug of such applieatum the 
court 01 judge may, if no statement of cl.iim has been doliV(‘red, 
oidei the action to be disinibsed accoidmgly, oi may inaKc such 
othei oidei and do so on such teims as the coiut oi judge thinks 
just (n) 


8roi 2. — Defence. 

906 The defendant must plead to the allcg.itionB contained lu 
the statement of claim in accordance with the lulcs licit inbefore 


forms of relief as against different defendants in respect of the saiffo 
cause of action, and in such a caa(> the different def» udaiits ai« propeily 
joined (Fianhfnburg v Qteat Ilori/dehb Oarruige (Jo t IDOUJ 1 Q B 604, 
C A ) , see, fuithor, title PuAcnen and Puocki>uke 

(q) Foi example, oosis 

(h) The same lule applies to any coiinleiclaim made, oi relief claimed, 
by the defendant in his dt fence (K S (' , Ord 20, r 6), and soo j> 451, 
poet, and title Slt off vnd Couvtercl vim , 

(i) U 8 C , Old 16, r 5 

(k) 1 hese may be inconhrtent, but m such a case should be alleged in the 
alten ative V (1878), 7 Ch 1) 1, (!J A , Fkihppsv Philippe 

(1878). 4 Q B D 127, 1 54. C A ) 

{1) The facts belonging to the respective claims or causes of complaint 
should not be mixed up, but should be stated separately, so as to show on 
which facts each cause of ai tion is ba^cd, and in respect of winch facts ea< h 
torin of rebel IS claimed (jOaey V Garreff (1878), 7 Ch D 473, 489,0 A , 
Watson y Hankins (1876). 24 \V R 884) The same rule as is stated 
in the text, supra, applu/S where the defendant iclies upon several distimt 
grounds of defence, setoff, or oouxiterciaim founded upon separate and 
distinct facts ( U S C , Ord 20, r 7) 

(w) If no time is named in the older the time is twenty-oue djys under 
R 8 C . Ord 20, T 1 (c) 

(ti) Ihtd , Ord 27, r 1 , and see title Jui>aM£MTs and Okdxks, VoL 
XVIII , p 188. 
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PUiAOIKa 

Bet ont, and if lie denies any snob allegation must do so specifically 
and not evasively (o) 

In actions foi debt or liquidated demand in money comprised in 
R S C , Ord il, 1 6, a mete denial of tlie debt 18 inadmissible (p) 

In actions upon bills of excbange, promissory notes, or cbeqaes, 
a di fence in denial must deny some matter of fact, for example, the 
di awing, making, indorsing, accepting, presenting, or notice of 
dishonoui of the bill or note(( 7 l 

In actions comprised in R SC, Ord 3, r 6, clanses (A) and (B), a 
defence in denial must deny such matters of fact, from which the 
liability of the defendant is alleged to arise, as are disputed, for 
example, in actions for goods bai gained and sold, or sold and 
delivered, the defence must deny the order or contract, the delivery, 
01 the amount claimed (»), in an action for money had and 
received, it must deny the receipt of the money, or the existence 
of those fa(ts which aie alleged to make such receipt by the 
defendant a reieipt to the use of the plaintiff (<). 

907 No denial or defence is uoeessary as to damages (t) claimed 
01 then amount, but they aie deemed to be put in issue in all 
cases unless expressly admitted (u) 

908 If a defendant wishes to deny the right of a plaintiff to 
claim as executor, 01 as trustee, whether m bankruptcy or other- 
wise, or in any repiesentaiive or otbei alleged capacity, or the 
alleged constitution of a paitnership firm, be must deny the 
same specifically (a) 

909 Wbeie of opinion that any allegations of fact denied or 
not adimtled by the defence ought to have been admitted, the court 
01 judge may make such older as shall be just with respect to 
any extra costs occasioned by their having been denied or not 

admitted (ft) 

• 

910 The defendant must raise by his defence all matters which 
show tlie action not to be maintainable, or that the transaction on 
which the plaintiff relies is eitliei void or voidable in point of law, 
and all such giounds of defence as, if not raised, would be likely to 
take the plaintiff by suipiise, or would raise issues of fact not 
uiising out of the statement of claim, as, for instance, fraud, Statute 

(o) See pp 42e et neq , ante 

( p) 11 !s C , Old 21 , 1 1 

(q) Ibtd , r 2 

(r) See title Sau: of Goons 

(«) H. S C , Ord 21, r 3 , and see title Comhact, Vol VII , pp 473 
ef teq 

it) Wheie special damage is alleged in the statement of claim the defence 
should deal with such damage, so that at the trial the plaintiff may not 
I’outend tliat he has been taken by suiprise as to that part of defendant’s 
ease As to damages generally, see title DaHAGSt, Vol X , pp 301 
H tea , and seic p 430, ante 

<«) R 8 0, Ord 21, r-l 

(o) Ztitd , r 5 

9. 
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of ImoitafcioDB, releasei paymoot, performanoov facts showfog illa^ l 

gality either by statute or common law (c\ or Statute of Piauds (rf), 
or any ground of objection to the jurisdiction of the comt(f\ 


(c) If the wrdfl of a statute are pleaded and are such Hiat they ore 
consistent with each ol two meanings, e g , ftaud or illegality, the plcadoi 
must state on which meaning he ichea tBuIhvant v A G for Vtetma, 
[1901] A C 196, 204 P C) 

(d) R S C, Ord 19, r 15, and see pp 429, 432, nnti^ , and 
see title Miskepbesentation and Fraud, VdI XX , p 732 The rule 
does not give an exhaustive list of the matters that must bo specially 
pleaded in the defence In addition to those enumerated in the rule, or 
mentioned at pp 422, 423, ante, the following grounds of defenee must lie 
specially pleaded — 

Accord and sattsfartion This is a good plea m all oases “ Dvhere nothing 
but amends is to be recovered in damages ” (IVi/toe’s Case ( 1 01 1 ), 9 Co Rep 
77 b, 79 b) In order to sustain such a plea the defendant must show that 
the satisfaction could be reasonably accepted, and (hat (he plaintiff 
knowingly agreed to accept it {Cvmber v Trotic (1721), 1 Stia 425, I 
Smith, L C, 11th ed.p 338, Sibiee v Tnpp (1846), 15 MAW 23 
Day V McLea (1889), 22 Q B D 610 C A Umuliand Punnmchind 
V Temple, [1911] 2 K B 330 A , doubting v 07?nea (1882), 

9 Q B D 37) An agrcMmunt based on good consideration must besho\%n 
{Rtdnnlv Great Wektern Had Go (1860) 1 F At F 706, Lea v Lancashire 
and Yorkahire Bad Oo (l871),6(h App 527 , Boh ifsv Kahicrn Counties 
Bad Go (1859), 1 F & F 460, Foakes v hen (1884), 9 App Cas 605) 
Aci'ord and satisiactioii may be a good ddciuc to an action on a bond 
{Steeds V Steeds (18S9), 22 Q B I) 517) As to accord and satJ^faotlon 
generally, see title roMRACr, Vol VIF , pp 441 e^ h<q 
Ackoowh dgment See StMuUs of limitation, infra 
Aggra ration of damage S< c p 425, oate 

Auihoi ify Want of autliority, if i< li«‘d upon, should be spe< mJly pleaded 
{Bifid Y Awan(1877), 7 (3i D 284, C A ), but see Johnson v Kearlnf, 
[19081 2 K B 82, 614 and sec title Agpncy, Vol 1 . pp 207, 233—236 
Conceal d fraud It this la nlit^d upon as taking a case out ol the 
Statutes of LiiJUlatiori it should bf hpcnilly pleadtd , hoc titles Equity, 
Vol XIII , p 13, Limitation of Aciions, Vol \I\ , pp 143, 187, 
MlfiRLPULSENlAnON AND FuvUP, Vol \\ , pp 681, 732 

Conditions preceded bee pp t26 427, ante • 

Conveyancing and Law of Piopeity Aft IHSl (44 A 4') \ lot c 41), s 14 
See title L\m>lord and Tjnant, \ ol XVlll , pi *’19, 540 

Contributory negligmc^ See 11 al chn v London tnu ^noth W chtern Bad 
Co (1886), 12 App (’as 41 , SS PUuides (Own/^'is) and Paffr { Mastn) 
v Page (Mat^ter) and SS Jane ' (Owyirrs) and Lesstr, [1891J A C 259, 
P C . and sec title NioiiojnCF Vol XXI , pp 445 et seq 

EquUabk df fences 3 he delendant may set up any gnonid whi< b for 
merfy would ha\e entithd liiin to (tie a bill in Chaiucry to n strain jiluintilT 
from proceeding with his action {BnnlcH v Jarvis |1903] 1 K B 549, 
652) As to paitioular^, see p 455, vo>^f 
Estoppel See title Lsiopppl Vol XIlT , pp 32] et seq 
Fair comment, in an action for defamation, must bosiicdally pleaded. 
As to particulars to be given, see p 455, post, and see title LiBki and 
Slander, Vol XVIII , pp C69eU^f 
Fravd This must always be siiecially pleaded with full particulars, 
see p 427, ante, and p 456, post 

Gamtiig Arts These should be speijally pleaded, but the court will 
refuse to assist a plaintiff who <annot inauitain his action without showing 
that his claim is based on a gaming transaction {Scott x Brown, Doennq, 
McNah efe Co , Slaughter and Mayx Bnnon, Doenng, McNah <9 Co \ 1892] 
2 Q B 724, C A ) and will «tnkc» out the statement of claim li admiHfd to 
be based on gammg and wagering transactions {Kershaw v Hvvni (1904), 


(e) Foi note (e) see next page 
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saoT s 9U, In every case in which a defendant pleads idisi 
Deftsee. issue ( f), intending to give the special matter in evidence by virtue 

Pleading the 21 T L R 40,0 A ) See note on lUegahty, infra, and see v Wood 

general issue (1908), 24 T L R 617 , Pooley v 0 Connor (1912), 28 T L R 460, C A 
by statute. lUegnhty This should be specially pleaded by the express terms of 
R b C ; Ord 19, r 16 , and see Clarke v Callow (1877), 46 L J (Q B ) 
6'3, C A , Bulhvant v A -0 for Vtctorin, [1901] A C 196, 204, P C , 
but, ]f it comes to the knowledge ol the court that an agreement iched on 
IS tainted with illf gjlity, the court wiU take notice of the illegality even 
though not pleaded {S(otty Brown, Doenng, ^Jcl^ah d: Co . Sla^ighter and 
May V Brown, Doeiing, MoNab <St Co , [1892] 2 Q B 724, C A , Oedge v 
Royal Brfhangc Asmranie Coiporation, [1900] 2 Q B 214, Royal Exchange 
Astturanre Corporation v Sjojoruiknngs Vega, [1902] 2 K B 984, C A , 
Connolly v Coneymera^ Cordage Co (1903), 89 L T 347, P C , Kershaw 

V Sie'i'ier, t^upra , Thoman v l)ey (1908), 24 T L R 272 , Re Robiiison h 
Sefihment, Oont v Uohb^, [19121 1 Ch 717, C A ) 

Ineitfable accident rued not oe spatially pleaded (Rumbold v London 
County Council (1909), 25 T L R 541, C A ), and see title Ncgligenw, 
Vol XXI, p 468 

Judgment aqmnxt one of two oi more persons joiniJy liahh, if relied upon 
as a ni(*rger, should be pleadf d i McLeod v Powei , [1898] 2 Ch 295 , Ed* i am 

V Cohen (1889), 43 Ch D 187, C A , Houston v Sligo (Moiqm'-) (1885), 
29 Ch D 448, C A ) 

Juhiification, in an acuon for defamation, must: be specially pleaded 
{Bill V Limes (1882), 61 L J (Q b ) 359, see title Lilfl v\d Slvnpbu, 
Vol XVHI,p 669 

Statute of Frauds Amendment Act 1828 (9 Geo 1, c 14), should be 
spi daily pleaded , sec \\ orthinqion dc Co v BHlon (1902) 18 T L R 
438, 0 A , and sec tiUc*s Contkact, Vol VII, p 491, Guirvmlp, 
Vol XV , pj) 46 1 ft hcq 

Money lendti'* A*t, 1909 (63 Ai 64 Vict c 61) The couit w ill take cog 
nisaiKc ot this as in\Alidatiiig the plaintiff’s claim c\cn though it is not 
specially pl( ided unless it can be shown that the plaintiffis taken by 
(Bi Itobinwn'h Settlement, Omit y Ilohb^, supra) 

Fan iU lihlum should bo specially pleaded {Foster v Mackmnon (1869), 
L R 40 P 704 , //ouvdson V If c65, [1908] I (’h l.C A ), and sec note (/i), 
p 432, na/c title Mi^hlprt i aiion am> Fiuun, Vol XX , p 739 
, Non pnudir of parties- This should not be pleaded, see note (/i), p 449, po^/ 
Pait p(rfo)man(e, if lehed on to take' a case out of the Statute of Fiaiids, 
should bo speoiallv pleaded ( 3/ udd/ son V (1883), 8 App Cas 467), 

and soo title CoMPVcr, Vol VII , p 379 

Plamfiff's title to sue, if intended to be put m issue, must be denied in 
the del once 

Repre^entahie capacity of plainUff, it intended to be conteeic^d, should 
bo denied in the defence (K S C , Ord 21, r 6) 

Res judicata must be spooially pleaded, see supra, and see title 
EsroppET, Vol XIII, p 331 

Sale of Goods Act, 1893 (56&. 57 Vict o 71) See Statute of Fiaud% infui 
Statute of Fiauds (29 Cai 2, o 3), or Sole of Goods Act, 1893 (66 & 57 
Viot 0 71), must bo spooially pleaded if any reliance is placed on non 
oomplianco with its proMsions {Clarke r Callow (1876), 46 L J (Q B ) 51, 
0 A,» James v Smith, [18911 I ch 384 , and see note (i), p 432, ante) 
Staiutrs of LimtiaUon These should be specially pleaded {Re Burg , 
Gillard v Lawrenson (1887), 57 L T 364), as should also facts to take tin 
oa'ieOutof the opc'ratioii of the statutes, eg, acknowledgment {Skeet v 
Lindsay {\S77), 2Ex D 314, Gibh^ v (1882), 0 Q B D 69, C A , 
BeUemann v Bfijirnatin, [1895] 2Ch 474, C A , BuUi Coal Mining Co 

V Oshome, [1899] A C 361, P C ), see title Limitatiov of Aciio\*= 
Vol XIX pp 182 et ^eg 

(e) Crosfitld cJt Sons, Ltd v Manchester Ship Canal Co (1904), 90 L 3 
667* 567, C A and see title Coituts, Vol IX , pp 12, 14 
(P That is to say, a plea of * Not guilty,** which was the ordinary plea 
wmoh, before the' Jnehoabtfre Act, 1873 (36 & 37 A"ict c, 66), a defendan 
denied that ho had committed an alleged tortious act or breach of contrac t 
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ol ftn Act of Parliamont, he must insert in the mnrgin of his pleful* 
mg the words “ by statute ” (g), together with the year of the reign 
jn which the Act of Parliament on which he relies was passed, and 
also the chapter and section of such Act, and must specify whethei 
such Act 18 public or not, other>Mse such defence is taken not 
to have been pleaded by virtue of any Act of Parliament (/O If a 
defendant pleads '' Not guilty by statute ” as aforesaid, ho may not 
plead any other defence to the same cause of action without the 
leave of the court or a judge (0 

912 No plea or defence in ahateiuout may be pleaded (A) 

913 No defendant in an action for the ieco\eiy of land who is 
in possession by himself or his tenant need plead his title, unless 
his defence depends on an equitable estate oi right, oi he claims 
lelief upon any equitaVde ground against an> right or title asseiii'd 
by the plaintitl , but, except in the cases above mentioned, it is sutli- 
cient to state by way of defence that he is so m possession, and it 
lb taken to be implied in such statement that he denies, oi do(‘a 
admit, the allegations of fact contained in the plaintiirs stattsm iit 
of claim He imn neveitheless rel> upon an^ gjouiul of deltsu^e 
wliuh he can prove, except as heioinhetore mentioned (/) 

914 Whole a defendant has appealed to a specially indorsed 
\Mit of summons (/a )» he must deliser las defence witlaii ten dnvs 


III 

aSatcmtiut. 
eiea of 
put>l»tS8lOU 


{g) The plea of “ Not guilty by statute can be pleaded only by ioitaiii 
public bodies and persous on whom the right so to plead has bo(Mi conforrod 
by statute It enables a defendant to iJrovo any fact or raise any con- 
Hliuctiou that would support a defence Ihis pnvih go has in most oases 
been abolished by the Public Au thou tics Protection Ait, 1803 (5i> A 57 
\ict 0 61), but as that Act has been held to apply only to public aiitlio 
iities {A O y Margate Tier and Uaihout {Company of TropruiorH)^ [IVKM)) 

1 Ch 749 , see title Punr ic AurnoRniPS and Pubi ir On k i ks , Lylen v 
Southend on-Sea Coiporniion, 11905) 2 K B 1, H, C A ) it would mmuii 
rliat theie aie still cases where the pmilege exists It jh wisei to plead 
tpircially in these cases 

K b C, Old Jl, r 19 
(i) Ibid , Ord 19, i 12 

[L) Ihxd , Old 21, r 20 A plea in abatement was a plea by which, 
belore the Judicature Act, 1873 (36 A 37 Vict c 06), the defendant, while 
not denying the cause ot action alleged by the plaintiif, pleaded that on 
home ground not going to the cause of action the plaintiff ought not to bo 
allowed to proceed Tor example, one of HeveraUjoiiit debtors might Jiavo 
pleaded that his co debtors had not been joined, and this would have bi'cn a 
>;ood ground for the abatement of the action All siu h points are now 
<ioalt with by means of applications m chambers If judgment has been 
signed against one of several joint defendants, that can be pleaded as a 
(h fence by the rest (AcTidciMv (1879), 4 App Cas 504, Brinumend 

^ Harrison (1872), L R 7 C P 647. Ex Ch ). except in cases where 
judgment has been obtained under K S C, Orel 14, r o, or Orel 13, 
1 4, or Ord 27, r 3 , and see titles Estoppel, Vol Xlll , p 335, Libbl 
A\D Slander, Vol XVIII , p Old, note (a) 

(/) R S* C , Ord 21, r 21 Under Ihis plea the defendant can prove 
any facts which establish a defence, eg, msufficient notice to quit, 
possessory title, or that the plaintiff has not the legal estate {Vanford v 
McAnuUy (1883), 8 App Cas 456. Allen v TVood# (1893), 68 E T 143, 
PA) If he rehes on an equitable uiterest in lumsolf, he mi^t Hjxcially 
plead it and give particulars {Sutchffe v James (1879), 40 L 1 6E5) 

(m) /«, under R S C.Ord 3,r 6, see titles Judgments a> o Ordkes, 

Vol XVIII , pp 190 ei seq Practice and Proclddbe 

K L.— XXU, • ^ 

4 ^ . 
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Sect 2. 

Defence. 

(1) Defence 
to claim ou 
«pe( lallj 
indorsed writ 


(2) deftnto 
puimiant fo 
order or in 
default of 
appearance 


(1 round of 
deft nee 

after 

action 

brought 


Purthci 
d( 1( nee by 
Juivt. 


ConfcHHioii ol 
furl hei 
defenc(.« 


from the time limited for appearance, unless sneh time is extended 
by the court or a judge, or unless m the meantime the plamtiff 
serves a summons for judgment (n) or a summons for directions (oj 

Where the wiit has been specially indorsed and leave has been 
given to a defendant to defend (p), he must deliver his defence, if 
any, within such time as is Umited by the order giving him leave to 
defend , or, if no time is thereby limited, within eight days after 
the order (q) 

915 Wlien .1 statement of claim is delivered pursuant to an 
ordei, or in default of appearance (r), the defendant, unless other- 
wise ordered, must deliver his defence within such time if, any, as 
IS spocihed in sui h Older, or, if no time is so specified, withm ten 
days from the delivery, or hling in default, of the statement of 
claim (1 ), unless in either cose the time is extended by the couit 01 
a judge («) 

916 Any ground of defence (<) wluch has aiisen after action 
brought («), but before the defendant has delivered his defence, and 
hetoie the time limited for his doing so has expired, may be raised 
by the defendant 111 his defence, either alone or together with other 
grounds of defence (a) 

917 Whore any ground of defence arises aftei the defendant has 
delivered a deleuce, or aftei the tune limited for his doing so has 
e\])iied, the defendant may vitlmi eight days after such ground 
of defence has nnson, 01 at any subsequent time by leave of th< 
couit 01 a judge, deliver a further defence (t) 

918 Whenevei any defendant, in his defence, or in any further 
defence, as 111 the lust paragraph mentioned, alleges any ^ound of 


(«) I € , under R 8 C , Ord 14 , see titles Judgments and Orders, 
Jrol XVIIl , l»p 190 et aeq , PrAC’IICE AND PROCEDURE 

(e) R S (J . Ord 21, r 6 

(/») 1 e , under ibid , Ord 14 , see title Judgments and Orders, VoL 
AAIII.pp 190 ct sfo 

(q) R S C . Ord 21, r 7 

(r) 1 e , under ibid , Ord 13, r 12 , see p 442, ante 

(^) K S (', Old 21, r 8 

(/) 7 Ills ajiplies only to defences proper, not to matters of counterclaim 
{lieddall V MmiUind (1881), 17 Ch D 174, 181) , and see note (d), p 447, 
ante, 

(a) Bankruptcy either of plaintiff or of defendant after action brought is 
such a giound ot defence (,to8(orv (1876), 1 B D 666, Herbeit 

V Sttj/er (1844), 6 Q B 966, Barkery JoAmson (1889), 60 L T 64), but 
a leoeiving order against the plamtiff without adjudication is not such 
a ground of defence {Bhodw v Dawton (1886), 16 Q. B D 648, C A . 
Re'Berrq. DuMeld v IFtHnms, [181>6] 1 Ch 939) If after action brought 
the plamtitt becomes bankrupt and the trustee deohnes to proceed with 
the action, it may bo stayed by an order in ohambers (Warder v Bounders 
(1882), 10 Q B D 114) Performance after action on a contract a breach 
of inrhieh is alleged in the statement of claim is not such a ground of defence 
(CiUtander v Htxwkxnn (1877), 2 C P D 592) 

{a) R S Cl , Ord 24, -r 1 

(h) 2h^d , T 2 Such a plea, before the Judicature Act, 1873 (3d A 37 
Viot 66), was caUed a plea puxs darrem continuanee, and was a waiver ol 
oH prenoua pleas , it is said to Btl^ have this effect (Foster v Oamges 
sup a) 
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Adeaoe which has wiseq after the commencement of the action, the *• 

plaintiff may deliver a confession of such d^eno6(r), and may 
thereupon sign judgment for his costs (d) up to the time of the — 
pleading of such defence, unless the court or a judge, either hefoi e 
or after the delivery of such confession, otherwise ordei8(f) 

919 A defendant in an action may set off or set up by way of Soi oil »n«i 
counterclaim against the claim alleged by the plaintiff any right or 
claim, whether such set-off or counterclaim ( f ) sounds in damages oi 
not, and such set-off or counterclaim has the same effect as a ci oss- 
action, so as to enable the court to pronounce a final judgment in 
the same action, both on the original and on the crosB-clami . but 
the court or a judge may, on the application of the plaintiff before 
trial, refuse permission to the defendant to avail himself of such 
set-off or counterclaim if in the opinion of the court or a judge 
it cannot be conveniently disposed of in the jicnding action, oi 
ought not to be allowed {g). 


920 If the pI&intifTs Glniini(/t)i8 onI> for u debt or li(]iudn<(o(l Default m 
demand and the defendant does noi» \ivithiii the time allowed for <ioiiveryoi 
that purpose, deliver a defence, the plaintiff may, at the expiration 
of such time, enter final judgment for the amount claimed, with 0)*^^ action 
costs (i) If one of several defendants in such an action makes such 

— - dttuaiul , 


(c) Which oonfesBion may bo in Form No 6 of R S C , Appendix R, 

with such variations as circumstanoi^s may require The form given is 
** The plaintiff confesses the defence stated m the paragraph of tbo 

defendant’s defence ” [or “ further defence ”1 On the delivery of such a 
confession the defendant cannot insist on the other defences being tried 
out (Wood V Ooodmn, [18841 W N 17) When the plaintiff confesses the 
new defence, the court can look at the old defence for the purpose of soeiug 
whether the plaintiff hould be deprived of costs (Uarti^on v Abergavenny 
(Marqvift) (1887), 57 L T 360) 

(d) The right to sign judgment for costs is not absolute {Houghton v 

Tottenham and Forest Onte Bail Co , [1892] W N 88 Bridgetown Watef- 
tTorks Co V Barbados Water Supply Co (1888), 38 Ch I> 378 , Harrison v 
Abergavenny (Margms) (1887), 67 L T 300, liopJc'im j (1887), 1 

T L R 610, C A ) There is no appeal from a refusal o a ludge to allow a 
plaintiff to sign judgment for his costs under this rule (/ crkins v Beresfoid 
(1882), 47 L T 616), and see title Practice and PROfTDUUK 

Where ludgment is si^ed under this rule, an end is put to the hinratio/i 
as it stands at the time of the confession, and the plaintiff cannot aflerwarcls 
bring a fresh action on a claim which he might have set up in the action m 
whi^ he has confessed the defence (Newington v Levy ( 1870), L It 6 C P 
607 , Bennett v Oamgee (1876), 2 Ex D 11, 14) If the plaintiff become s 
bankrupt and, on the defendant pleadmg the bankruptcy proceedings lu 
>)ar, confesses the defence of bankruptcy, such a confession does not, 
however, bar a fresh action by the trustee {Bennett y Oamgee^ supra) If 
a plaintiff under this rule confesses th%defenc.e and signs judgment for hn 
costs against one of two co-defendants, he cannot afterwards proceed 
against the other {Pascall v Horsley (1828), 3 C & P 372) 

(e) R S C , Ord 24, r 3 

(/) For the law as to set-off and counterclaim, see title Set-off and 
CoDNTERCLAiif , and see title Gitabaijteb, Vol XV , p 608 


(g) R S C , Ord 19, r 3 

(A) This does not include a counterclaim , see Jones v Macaulay, [1891 J 
1 Q B 221, C A , Boberts v Booth, [1893] 1 Ch 62 
(i) B 8 C , Ord 27, r 2; and, as to default generally, see title 
^UDOUBKTS AND Vol XVIH . pp 184 et se^ 
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(1) m rl iims 
for tl( ht or 
liquiddtul 
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(4) in actions 
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of land with 
eliim for 
miHiie pioiits 
eCc. 


default, the plaintiff may enter judgment against him and issue 
execution without prejudice to his light to proceed with his action 
against the othei defendants (k) 

921 If the plaintifTs claim is for pecuniary damages only, or for 
detention of goods \sith or without a claim for pecuniary damages, 
and the defendant, oi all the defendants if more than one, make 
default as aforesaid in delivering defence, the plaintiff may enter an 
inteilocutory judgment against the defendant or defendants, as the 
case may be, and a wiit ot inquiry will issue to assess the value of 
the goods and the damages, or the damages only (/), as the case 
may be, unless the (ourt oi a judge ordeis the value and amount 
of the damages, or either of them, to be ascertained in any other 
way whicli the court may direct (m) But if there are several 
deferidants in such an action, and one or more, but not all, of the 
defendants make default as aforesaid, the plaintiff may enter an 
intoilocutoiy judgment against such defendant or defendants, and 
piocoed with his action against the others, and the value and 
amount of damages against the defendant or defendants so making 
default will be assessed at the tiul of the action or issues against 
ilio other defendant or defendants, unless the court or a judge 
ot hoi wise ciders (//) 

922 If the plain tiflTs chum is foi a debt or liquidated demand, 
and also foi pec uiiiaiy damages, or for detention of goods with oi 
without a claim for pecuniary damages, and any defendant makes 
default as aforesaid in dcliveung defence, the plaintiff may enter 
linal judgment foi the debt or liquidated demand, and also enter 
inteilouitoiy judgment foi the damages and, wheie theie is a claim 
foi detention of goods, foi the \alue of the goods, and the case 
then juoceeds as above mentioned (o) 

923 In an action for lecoverj of land, if the defendant makes 
delault as afoiesaid in deliveniig ckdence, the plaintiff may enter a 
judgment that the peison whose title is asserted m the writ of 
summons shall ieco\ei possebsion of the land, with his costs (p) If 
in such an action the plniiitifl has also indoised on his writ a claim 
foi inesne profits, or arrears of rent, oi double value in icspect of 
the piemises claimed, or any pait of them, or damages for breach 
of contract, or wiong or injury to the piemises claimed, and the 
defendant, oi any of the defendants, if theie are more than one, 
makes such default, the plaintiff may enter interlocutory judgment (*) 


(*) K ^ r , Ord 27, r 3 As fo^nforcing judgment by execution, see, 
generally, title Evfcuiion, Vol AIV , pj) 1 et sea 

(l) If a sum IS spoiified m the statement of claim as damages, and the 
jQijf award a larger sum, the plaintiff cannot enter judgment for such larger 
sum Without obtoiuing leave to amend the statement of claim {Chatteliv 

MaiV' Pvblishing Co (1901), 18 T L R 165 C A ) 

(m) R S Ord 27^r 4 

(») Jbui , r 5 As to mterlooutory judgments generally, see title 
Judgments and Orders, Vol XVIII , pp 178 ei 8eq 
(o) R S (] , Old 27, T 6 , and see the text, «upm, 

(f ) R S C , Ord ?7, r, 
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against sach defendant or defendants and proceed as above men* **>*• *■ 
tioned (q) Seftaet. 

924 If the plaintiffs claim be foi a debt or liquidated demand, Defence in 
for pecuniary damages onlj, oi for the detention of goods, with oi en«wer fo 
without a claim for pecuniary damages, or for any of such matters, ^ 

01 for the recovery of land, and the defendant delivers a defence 
which purports to ofler an answer to part only of the plaintid’s 
alleged cause of action, the plaiiilift may, by leave of the couit oi a 
judge, entei judgment, final oi iiiteilocutor\, as the case mtn bo, us 
above mentioned (/), foi tlie pait unanswered, piovidod Ibat the 
unanswered pait eoiibists of a sopaiate cause of action, oi is sovof- 
able from the rest, as in the case of pait of a debt oi liqiudatod 
demand , but wbeie there is a countoi claim, evecution on any sucli 
judgment as above mentioned in respect of the plaintift’s chum 
cannot issue without the leave of the court oi a judge (s) 

926 In all othoi actions than tho^'O aho\c nienhonod, if the Dt'fauUm 
defendant makes default in delueiing a defence (0, the plixintill ^‘t^**^**^^®*** 
may set down the action on motion for judgment, and *)biain such 
judgment as upon the statement of claim the court or a judge 
consideis the plaintiff to he entitled to (n) 

Sf Cl — Pat tt( Ilia) s 

926 Afinthei and betlei statement of the (hum oi defence, oi v\bui 
fuitlun and bettei p.uticulais of anv ni.ilter staled in anv jileading, 
notice, or \Mittcn juocoeding reqnumg luituiilars, iiiiiv in all caso« 

be or<ieied(a) upon sueh toinib as to costs and ollionviso as may be 
just (h) 

927 The function of paitn iil.iis is to limit the geneialily of I'lik Oon ..r 
the allegations in the pleadings (<), and lluis to define the issues 

which have to be tiled and as to winch discovery must ho given {(h 


(q) R & (3 , Ord 27, r 8 and sou p 472, ante and generally, ns 
to actions for recovery ol land, see (itlis JyAunLOKD ani> Iknam, 
\ol XVIII , i>p SSSftsf? , Real ruoprsiy ani> < iiai ii-ls Rial 

(r) See p 452, ante 

is) R & C , Ord 27, r 0 , , , , , i r i 

(0 Tina rule applies where the defendant IniA d«Ii\ci(d a ‘h'unje an<l 

M“t8 leave to withdraw It V /W/ww, [IbOS) W b MW) 

(tt) a S C , Ord 27, r 1 1 , , , , 

(o) The order w only iimde where a speual application has liccn mnilo 
10 the court or a judge biuh applualion is made nndir the sutninons 
iiu directions, see title Pkauticjs anu PROCLnciii 

ih) R S C,0rd 19, r 7 Particulars aie a pleading within the iricaning 
oltbid, Ord 25, r 4, which deals with sinking out pleadings (JMtey v 
Jiinitnek, [189J] 1 Q B 186, V A ), and a paily !-> 7* 

(United Telephone Co % Smith, Same y Mitchell J 

•>17, Arnold arid Butler V BoUomlei/, [IWS] '2 K B 151, 155,0 A ) 

(c) Saundeis v Jones (1877), 7 Ch D 435, C A, per Thesioi r, L at 
p 451 . Heuison v Clceve. [1904] 2 I R 536, SSft. C A , Temperun v 

orSVe ^ 'ri Wgl’y "/" b' 

11896] 2 Q B 148,0 A , Arnold and Butler r Botiomlry, [1,M)8]2 K u, 

J6l,C A 
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Sect 8« 

Parttcnlara. 


Degree of 

particalarity 

required. 


Each party is entitled to know the case that is intended to be made 
against him at the trial, and to have such particulars of his 
opponent’s case as will prevent him from being taken by 
surprise (e) 

928 No precise rule can be laid down as to the degree of 
particularity required in any given case, but as much certainty and 
particularity is insisted on as is reasonable having regard to 
the circumstances and the nature of the acts alleged (/)• 


(e) Young df Go v Scottish Union and National Insurance Co (1907), 
24T L R 73, C A , Spedding y Fitzpatrick {ISSQ), 38 Ch D 410, C A . 
Newport (Mon ) Sltpway Dry Dock and Engineertng Co v Pai/nier (1886), 
34 Cn D 88, C A , Hennessy y TfngAf (1888), 67 L J (q b) 694,0 A , 
The Rory (1882), 7 P D 117, C A , Duke (& Sons v Wisden cfc Co (1897), 
77 L T 67,68,0 A . PhilippsY Philipps (1878), 4 Q B D 127, 139. 
0 A 

(/) “ To insist upon less would be to relax old and intelligible pnnciples 
To insist on more would be the vainest pedantry ” (Batcliffe v Evans, 
[1892] 2 Q B 624,0 A , per Bowen, L J , at p 533) Whenever either 
party imputes fraud, negligence or misconduct to his opponent the facts 
must be stated with especial particularity So when a defendant m an 
action for defamation justifies the chaige, he must set out all the facts 
which he intends to prove as showing that the chaigo is true See p 466, 
post 

There are many decided cases ^liich illustrate the general pnnciples 
underlying the law as to particulars, and show how tlieso pnnciples have 
been applied in individual cases These decisions may for convenience of 
reference be arranged under headings as follows — 

Account — ^Where only an account is asked for, particulars will not be 
ordered, but where a speiiflc sum is claimed particulars must be given 
showing how such sum is made up (Blackie v Osmaston (1884), 28 Ch D 
119, 123, C A , Augustinus v N ennckx (ISSO), 16 Ch D 13, 17, C A 
Cair v Anderson (1901), 18 T L R 206, C A ) If, however, it h 
unnecessary to take an account the court may order particulars to 
given (Kemp v Goldberg (1887), 36 Ch D 606), and see p 427 ante 

Admiralty — See title Admiralty, Vol I , pp 93 (prehminary act), 100, 
109, 133 

Adultery — See title Husband and Wife, Vol XVI , p 512 

Agreement — See Contract, p 455, post 

Assignment — If a plaintiff sues in his own name under the Judicature 
Act, 1873 (36 66 37 Vict o 66), s 26 (6), he must in his statement of claim set 
out the facts sufficient to bnug him within such provision (SeearY Lawson 
(1880), 16 Ch D 121, C A , Bead v Brown (1888), 22 Q B D 12S. 
C A ) , and see title Choses in Action, Vol IV , pp 367, 373) But a 
special indorsement of a wnt may be sufficient for the purposes of R S C , 
Ord 14, although there be no averment that notice of assignment was given 
(ScUchwcU V Clarke (1892), 60 L T 641, C A , Bradley y Chamberlyn 
[1893 j 1 Q B 439, 441, 442) As to assignee of a reversion, see Recovery 
of Land, p 458, post 

Btlief — If a person alleges that bfk had reasonable grounds for belief of a 
certain state of things, he may be ordered to give particulars (Alman ^ 
[1901] 2KB 676, C A , and see Fitzgerald v Campbell (1866), 

Conditwn of Mind — This may be alleged as a fact without setting out 
the eircumstanoos from which it is to be inferred (R S C , Ord 19, r 22) , 
and see p 427, ante 

(hnddwn Precedent p 426, ante Particulars must be given 
fAUur V Maiheson db Co (1898), 104 L T Jo 268, ooinpare Hopley y 
Titma Pofwfc CouneU (1910), 74 J P. 209) 

C^tMpiraey — |n an ao^qp for oonspirmg to induce persona by tbreata to 
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break ttieir controots, the defendants are entitled to pw^ticulani sUtinir iii * 
name of each such person, the kind of threat used in eadi ease, when wd by 
whom each suoh threat was made and whether verbally or in wntmg, and, 
if m wntmg, identifymg the document (rempertaii v BtasM (1893), 9 
T L R 319, and see title Trade and Trad^ Unions) 

Oontmot — See p 427, ante AVhere a contract is relied on. the pleader 
must state whether it is express or implied If express he must state 
\^hether verbal or in writing, and identify the document if it is in wiiting 
The date and names of parties must be given (Turquand v Fearon (1879), 
48L J (Q B ) 703, Abb8\ 3[atheson A Oo (189«), 104L T Jo 268, Smith 

V ITeaf, [1876] W N 55), and see title Contract, Vol VII, pp 327 809 

Contributory Negligence — ^The defendant should give paiticiilars of the 

facts relied upon as suppoiting such a jilea The court will order them, if 
some good reason for such an order is shown (Toppm v Belfast Corpora- 
tion, [1909] 2 I R 181,0 A , Marhnv JfTof/ijforf, [19061 2 1 R 120) j 
and see title Negligence, Vol XXJ , p 445 et »eq , p 447, ante 
Credit — Where a plaintiff wishes to give credit in Ins statement of claim 
he should notdoRo for a lump ftiiiri, but should set out the items which make 
up such sum {Oodden v Coraten (1879), 5 C F 1) 17 ; Kemp v Goldberg 
(1887), 36 Ch D 605) 

Cruelty — See title Husband and Wife, Vol XVI . p 512 
Damayea — No particulars need bo given of general damages (London and 
Northern Bank v George Newnea, Ltd (1900), 16 T L S 433, C A ) , 
and see title Damages, Vol X,p 346 As to special damage, see Speouil 
Damage, p 458, post 

Defamation — ^Particiilars must be given of the persons to whom, and the 
dates when, the words complained of were published (Davey v BenUnek, 
[1893] 1 Q B 185, C A , Jioaellev Buchanan (1886), 16 Q B D 656, 
Bradbury v Cooper (1883), 12 Q B D 94) An application for suoh 
jjarticulars must do made jiTomptly (Gowaud v FUzgeratd (1888), 37 W R 
265) If the woids have been published in a newspaper, or otherwise to 
the public at largo, names of persons need not be given, but the mode ot 
publication must bo alleged (FKtn^ord v Cox, [1876] W N 106) If the 
words wore spoken in a public room, the plaintiil must give the best 
particulars he can of the names of those present {Willtama v Bamadale 
(1887), 36 W li 125) If they are contained in a telegram, pubbcatiou 
will be presumed until the oontraiy is proved (Sadgrove v Hole, [1901] 
2 K B 1, C A ) But if all the names of the persons to whom public^ 
lion has been made are not kno>Yn to the plaintiff, he may plead that he 
IS unable to give better particulars until .ifter discover, {linaaell v Stubbs, 
Ltd (1908), 52 80I Jo 580, H Lr , and see title Lii> L and Slander, 
Vol XVII t , p 657, note («) ) As to Fair Comment, Jusitficaiion, and 
l^nvilege, see %nfra, and p 467, post As to Miitqation of Damages, see 
p 426, ante, and notes thereto No particulars will be ordered m support 
of an innuendo (UeAiUm \ Goldney, [1910] 1 K B 764, 767, C A ) 
Deluatona — See R S C , Ord 19, r 25 a , 

hquitahle Interest — This must be specially pleaded, and full partu ulars 
given to show how the equitable interest anses (Sutcliffe v James (1879), 
40 L T 875) 

Extraordinary Traffic — Where the plaintiff alleged that a sum claimed 
IS extraordinary expenses of repairing a highway was arrived at by deduct- 
ing from the actual expense of repair the average expense of repairing 
►'imilar higWays m the neighbourhooff he was ordered to give particulars 
of the names of the similar^ighways and the average cost of repairing 
tach of them (Colchester Corporation v Oepp, [1912] 1KB 477) 

Fa^r Comment — ^Particulars must be given showing the basis of comment 
(Walker (Peter) d> Son, I/td v Hodgson, [1909J 1KB 239, 243) If a 
defendant plea^ that the statements ot fact he has made are true and fais 
expressions of opinion fair comment, the usual order is for particulars of 
the facts rebed on as showing that the statements of fact are true (Flem^ 

V DoUar (1889), 23 Q B D 388 , Yorkshire Provident Life Assurance Oo 

V Gilbert and BtvinyUm, [1895] 2 Q B 148, 0 A ) If , 

Ptatements of fact are meiely the reproduction of the idaintilra owtt 
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BtscT, 8 words, the defendant will not be ordered to give particulars showing that 
Pai>H/»nlAra they are true {Dtgby v Ftnanetcd News, Ltd, [1907] 1KB 502^0 A , 
ra mcui ars j/yofig y Financial News, Ltd (1909), 53 Sol Jo 671, C A ) , and see 
title Libil and Slander. Vol XVIII , p 699 

False Entries — A party alleging that entries in his opponent’s books or 
doeuments are false must give particulars stating which entries are objected 
to and the nature of the objection to each of them {Newport {Mon ) 8hp 
way Dry Dock and Engineering Go v Paynter (1886), 34 Ch D 88, C A , 
JIaihordv 3/oriA (1878), 38 L T 411) 

Fatal Accidents Act — A plaintiff suing under the Fatal Accidents Act, 
1846 (0 &; 10 Vict c 03), must dehver with the statement of claim “ a full 
particular of the peison or peisoiis for whom and on whose behalf such 
action shall be brought, and of the nature of the claim in respect of which 
damages shall be soui^ht to bo recovered ” {ibid , s 4) , and see title 
Kigltglnce, Vol XXl,p 456 

Fravd — General allegations of fiaud are not permitted {Wallingford v 
Mutual Society (1880), 6 App Gas 685, 697) Where the assignee of a 
(hose in action sues, the aofeiidant Ccinnot set up in defence that the 
assignment was obtained by the fiaud of a third person {Staff ordshv e 
Financial Co v IIill (1909), 63 Sol Jo 446, II L ) The party who alleges 
fraud must do so clearly and specifically, and with full particulars, see 
p 425, ante Thus a party alleging rnisicpiescntation must give the date 
of each misrepresentation and state by whom it was made, and whether 
verbally or in wnting, and, if m writing, identify the document {Seligmann 

V Foun^, [1884] W N 93, Symonds v Gify (1886), 34 W R 364, 
Union Medical and General Life Association v Britannia Fire AssociaUon 
and Whinney (1888), 69 L T 888) In certain cases, where the plamtiff 
< annot know the details of the fiaud, the eouit will allow particulars to 
be postpoiud until alter discovery (11 hyte v Ahiens (1884), 26 Ch D 717^ 
(' A , Leiich v Abbott (1886), 31 Ch 1) 374, C A , Waynes Merthyr Co. 

V Radford {!) ) A Co , [1896] 1 (^h 29) , and sec title MiSRf rRJ - sln iaiion 
AND Frutd, Vol XX , pp 724. 740, 742 

Goods Sold and Delivered — ^The date and amount of each delivery should 
be set out {Pnipaite Fibres v Dickinson (1878), 38 L T 178) If a plaintiff 
4illcges that the puces are fair and reasonable, a defendant who merely 
traverses such allegation cannot be ordered to give particulars m support 
of his traverse {James v Radnor County Council (1890), 6 T L R 240) , 
and see title Salp oi- Goods 

lien ship J*( digiee — The claimant must show in his pleading how he is heir 
fi aimer \ Palmer, [1892] 1 Q B 319) He must give the best pedigiee he 
(an from the niatcuials mhis possession (RfucUnf^e v ^rwicrto?i,[1893]W N 
112) As to pedigrees as evidence, see title E\ii>fncl, Vol XIII , p 469 

Highway — If in an action of tiespass to land the defendant jubtiffes on 
the giound that there is a light of way over the land, and that he was law 
fully using the same, he need not give partieulais showing the course of the 
put II If it IS a public highw^ay he need not state the termini, but, if it is a 
pnvate way, he must give the terminus a quo and the terminus ad queni 
{Rouse V Rardm (1790), 1 Hy B1 351 , and see title Highways, Street^ 
AND Bridges, Vol XVI, p 140) Formerly it was the rule that the 
mode of dedication need not oe alleged ( Williams v Trtirox( 1838), 8 Ad & El 
314, 3 31), but now partieulais must be given of the facts, other than 
user by the pubhe, rtdiod on as •'howing dedicaliori, and, wheie the defen 
daiit alleges that the plaintiff, or his predecessors, had dedicated a lughway, 
he inay bo ordered to giv e Hio iiame^ and dates of the acts of dedication or 
declarations of intention to dedicate, and the names of the persons to whom 
Micjh dedications were made V (1889), 38 Ch D 410, 

Immaterial Allegations — No particulars of such allegations will bo 
(»rdered {Cave v Torre (1886), 64 L T 615, C A , Genercu Stock Exchange 

V Bethell (1886), 2 T L, R 683) 

Inevttahle Accident — No particulars are necessary The defence can be 
raised at trial witliout being pleaded at all {Rumhold v London Countu 
Council {I W)), 25T L R 541, C A , and see title Neguqence, Vol 
XXI, p 467) 
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Imutmee In an Mtion on a pobcy, partioolan showing the cause 1*^4^ 
and place o! ongin of fire will not be ordered {Fouiw v fifcottwA Vnwn and 

Natumal Insurance €0 (1907). 24 T L R 73. C A ) , and, as to such 

claims, see title Insurance, Vol XVII p 630) 

Intention — Where fraudulent intention is alleged no particulars need be 
given of the circumstances from which It 18 to bo inferred (R S C , Ord 19, 
r 22 , and see Oonditton of Mtnd, p 454, ant^) 

J ustification — defendant must gi\ e full pArticulars of the fat ts he relies 
on as showing that a defamatory statement is true, if required, to prevent 
the plaintiff from bemg taken by surprise (see title Libel and Slander, 

Vol XVIII, p 673, Emdenv iJum# (1894), 10 T L R 400 , Arnold and 
Butler V BotUmUy, [1908] 2KB 151, C A ) 

Libel — ^Where the libel complained of is of great length a plaintiff may 
be ordered to give particulars of the portions which he contends are untrue 
(OakeyHallv Bryoc (1890), 6 T L R 284) 

Lump Sums — Whenever a lump sum is claimed or credited, partioulais 
showing how the lump sum is made up must be given (Philipps v Philipps 
0878), 4 Q B D 127, 131, C A . Godd^n v Corsten (1879), 5 C P D 
17 , Hall v Symons (1892), 92 L T Jo 337, C A ) If the claim is for 
money paid, the particulars must show when and to whom each i<em was 
paid (Gunn v Tucker (1891), 7 T L R 280, and see title CoNTiucr, 

Vol VII , pp 444 et se^ ) If the claim is based on different grounds, e g , 
carriage and warehousing of goods, and work and labour done, the parti- 
iulars must show how much is claimed on each ground, and when ana how 
each such claim arose (thid , and see Sedgwick v J cdws M ininq Co (1887), 

4 T L R 17 , Mansion House Association on Railway and Canal Tra(fto 
for the Vnitid Kingdom v Great TlVs/fm Rail Co , [1895] 2 Q B 141, 

0 A ) 

Malice — No paiticulai'^ need he given of the cm 11 in stain es from vvhieli 
malice is to be infened (U S C , Ord 19, r 22, and see Intention, supra 
Misconduct — In an action tor wrongful dismissal, paiticiilais must bo 
given of the misconduct relied upon as entitling the aofendant to dismisn 
the plaintiff (6^aundcr« V Jowes (1877) 7 Cli 1) 435,0 A , Benhowv Low 
(1880), 16 011 D 93, C A , Marshall v Inter 0< panic SU am Yachting Oo 
(1885), 1 T L R 394), and as to such groiiuds, sec title Masiiu and 
Servant, Vol XX , pp 98, 105 

Misrepresentation — See Fraud, p 456 ante 
Money Claims — See (Jicdit, p 455, ante, Lump Sums, supra 
Negligence — A person alleging negligeiKO must set out the respects Jii 
which ho alleges his opponent w as negligent, as well as 1 lie fa( ts which show 
a duty to take care (Gautret v Egeiion (IHQI), L H 2 0 0 371, West Rand 
(Central Gold Mining Co v R , [1905] 2KB 391, 40 and sec p 424, 
ante, and title Neglige \CF, Vol XXI , p 157 
Notice — Where it is mateiial to allege notw o to a person of any matter or 
fact, this may be alleged without setting out the tacts from which siuh 
notice 18 to be inferred, unless the precise facts are material (Ft S (' 

Ord 19, r 23), and see p 427, ante 

Passing off — Where a plaintiff alleges that a defendant has induccrl 
persons to purchase the defendant’s goods as and for those of the plain till, 
he must give the names and addresses of such persons (Humphries dt (Jo 
^ Taylor Diug Co (1888), 39 Ch D 693), and see title Trade Mark*^, 

Trade Names, and Designs 

Patents — As to particulais in actions for icvocation, and as to partn u 
Ura of breaches and objections in actions for mfringemciit, see title 
Patents and Inventions, pp 206, 21^ et seg , ante 
Payment into Court — Where the plaintiff claims 111 rc8pe< t of ftever il 
fauses of action, and the defendant makes a payment into court, ho muf't 
give particulars showing in respect of which cause of action the payment in 
IS made (James Tucker Steamship Co v Lamport and Holt (1906), 23 
T L R 10, C A ) , and see title Practice and Procedure Similarly, 
where there are several heads of claim {Orient Steam Navigation Co v 
Ocean Marine Insurance Co (1886), 34 W R 442 , Rowe v 
bd If. T 139, Boulton v Iloulder Brothers & Co (1903), 19 T L R 685 



458 


^PliSADINGi 


filiECT 3. Where the namee of persone preeent are essential to a complete 
Particnlars. statement of the ease to be met, it is no ground for refusing to 
ord^ particulars of such names that the party agamst whom such 
order is made will be compelled to disclose the names of his 
witnesses {g) 

Skt 4 — Reply and Subsequent Pleadings 

When 929 No reply may be delivered unless by order oi by leave (fc) 

deiirerctl No pleadiHR subsequent to reply other than a joinder of issue 

may be pleaded without the leave of the court or a judge, and then 
only upon such k'lms as the court or a judge thinks fit(t) 

(j A ) Whore there arc several plaintiffs, a defendant who pays into couit 
may bo ordered to apportion the sum among them {Berming v Ilford Qas 
Oo, [ie07J 2KB 290) 

Privilege — ^Particulars must be given showing how and why the occasion 
IB pnvileged {Elkington v London Association for the Protection of Trade 
(1911). 27 T L R 329, C A., Simmonds v lJunne (1871), 5 1 fe C L 
358, 362), and see title Libll and Slander, Vol XVllI , pp 677 et seq 

Recovery of Land — ^The plaintiff, if he has not been in possession, must 
set out the facts which show his title (P^ihp^* V PAtkpps (1878), 4 Q B D 
127, C A , Darhyshire v Leigh, [1896] 1 Q B 554, C A ), and see title 
Landlord and iWant, VoL X\11I . p 558 If he claims as assignee of 
the reversion ho must give particulars of the devolution of the estate to 
himself (Davis v James (1884), 26 Ch D, 778) 

Bight of Way — As to a public right of way, see Highway, p 456, ante 
If a party alleges a private nght of way he must set out the terminus a quo 
and the terminus aa quern of such way (Rouse v Bardin (1790), 1 Hy B1 
351), and the title under which he claims the right (Harris v Jenkins 
(1882), 22 Ch D 481 , see also BUdge dt Sons v Pomfret (IQO'J). 74 L J 
(CH ) 367), and see title Easements and Prouts a Prendre. Vol XI , 
p 267 

SediMlion — As a nilo the court does not order the plaintiff to give par- 
ticulars of immoral intercourse with the defendant, unless the latter states 
on oath that no such intercourse has taken place, see title Master and 
Servant, Vol XX, n 274, butseeZe^v (1888), 85L T Jo 78 

^ Special Damage — ^No evidence can be given of special damage unless 
such damage has been alleged m the statement of claim, see title 
Damages, Vol X , p 346 where such damage is alleged the plamtiff 
will be ordered to give full particulars (Bluclu v Lovenng (1885), 1 T L R 
497 , DimsdalcY (1876), 40 J P 792, Watson y Borth Metro* 

poliian Tramways Co (1886), 3 T L R 273) If the loss of specific 
customers is alleged the names must be given, but if only a general 
(limiuiition of business is alleged names need not be given (Ivans v 
Haines (1856), I H & N 251 , Rntchffe v Evans, [1892] 2 Q B 624, 
C A ) , and see title Libil and Slander, VoL XVIII , p 718 

Breach of Tiast — Full paHiculars ot the actual bleaches complained of 
must be gi\en, and the plaintifl will not bo allowed at the trial to complain 
of breaches outside the particulars given in the btatemont of claim (Re 
Anstice, Anstice y //i66ca <1886), 33 W R 657, Re Wnghtson, WrwhUon 
v**Ooofc«, [1908] 1 Ch, 78*1, 799 , and compare Re Symons, Luke v Tonkin 
(1882) 21 Ch D 757 , Smithy (1883). 24 Ch D 727), and see 

title Trusts and Tru=t£e^ 

Work and Labinir done —Full particulars must be gi>en , see Lump 
Bums, p 467, nntc , aud see title Work and Labour. 

Wrongful Dismissal — ^As to justifying a dismissal, see Jushfieatwn, 
and Misoonduct, p 457, ante 

[1893] 2 Q B 183, 187, C A , Bishop l 

<*) R S c\ Ord 23, r I, 

3 




d30. A plaintiff must deliver his reply, if any, vnthin the thnd ftW!- *• 
specified in the order giving leave to deliver a ‘reply, or, if no time 
IS specified, within ten days after the defence, or the last of the tabMWWiBt 
defences, has been delivered, unless the time is extended by the 
court or a judge (k). 

Every pleading subsequent to reply must be delivered within the delivery, 
time specified in the order giving leave to dehver the same, or if no 
time 18 specified, then within four days after the delivery of the 
previous pleading, unless the tune is extended by the couit oi a 
judge (0 

931 If the plaintiff does not dehver a reply, or any party does Kfleci o! 
not delivei any subsequent pleading within the period allowed foi default 
that purpose, the pleadings are deemed to be closed, and all material 
statements of fact in the pleading last dehteied are deemed to have 

been denied and put in issue (ni) 

932 A plaintiff by lus teply must raise all matters on which he Contontiii>r 
intends to lely in lebuttal of the allegations contained in the 
defence (n) and which under the rules heieinliefore set out should 

be specially pleaded(o), and also his defence to anj counterclaim (j>) 
iiused by the defendant with his defence (r/) 

933 If, after a defence has been delivered, any ground of defence Defunoe to 
arises to any set off or counterclaim alleged theiein by the defen- 

dant, it m<iy be laised by the plaintiff in his reply, either alone or ““iS, anslng 
together with any other ground of reply (» ) after defenoe 

Wheie any defence to anv set-off or counterclaim aiises after ‘fwr wph 
leply, or aftei the time limited foi delivering a reply has expired, 
the plaintiff may, within eight days after such ground of reply has 
arisen, or at any subsequent time by leave of the court or a judge, 
deliver a fiiither reply (») 


(k) R S C , Ord 23, r 2 

(l) Ibid . r 3 The names of the pleadings Bubse ,uent to reply under 
Ihe old system of plcadmg were rejoinder (by defendant), surrejoinder 
(by plaintiff), rebutter (by defendant), surrebutter (by plaintiff), and these 
names would still bo used were such pleadings rc^nirea (B S C , Ord 72, 
r 2) Leave to debver a special ii joinder is not gnon unless snob pleading 
IS really roijuired [Harry v /Mney (1876), 34 L T 842 , Norruv iJeorlsjr 
(1877), 35 L T 846) 

(n) R S C . Ord 27, r 13 

(n) Ibtd, Ord 11, r 2 

(o) See pp 425 et $eq , and 447 «t seq , ante 

ip) Sw title Set ofi and Counterclaim The plaintiff may include in 
hia reply any counterclaim by way of defence to the defendant’s counter- 
claim, although the matter was not mclnded in his statement of claim, 
provided he does not put it forward by way of an independent claim 
[Rmion. Gibbi & Co , Ltd v JVemUs <t Co , [1000] 2 Q B 181, C A ) 

(q) R R C , Ofd 19 , 1 2 

(r) Ihrd , Ord 24, r 1 

(s) Ihtd , r 2 
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934 The modern system of police forces has been slowly evolved 
from the succession of peace officers, who at different times and 
under varying titles have safeguarded the internal peace of the 
kingdom 

The earliest form of police organisation appears to have been 
local associations of persons who, as subjects of the king, became 
surety for one another’s keeping of the peace (a) These associations 
elected principal men called headboroughs, borsholders or tithing- 
meu, to whom they committed the responsibility for order in their 
HSBdbiatioii Although these offices have never been formally 
abolished, they fell into abeyance with the introduction of a new 
system of safeguarding the peace thiough justices appointed for 
that purpose {h) 


Lambard, Duties of Constables, p 6 , 2 kawk P C , c 10, s 33 : 
I Bl« Com , p 356 

fb) They »ie referred to as still existing m the Indictable Offences Art 
1S43 (11 12 Vict c 42), 8 10, and the Summary Jurisdiction Act, 1848 

(11 JL12 Viof c 43), 8 3 ^ 
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986. Offiisers called constables were created for each hundred or 
frandiise with the duty of reporting to the justices default iii the 
keeping of arms (c ) ; and their duties were gradually increased 
as the appointment of justices became vested solely in the Cro^^n 
and the jurisdiction of the justices was defined, until the guarding 
of the peace was practically left m their hands (rf). 

936 The term “ constable was given to several kinds of officers, 
whose duties, though similar in kind, varied very largely in 
importance 

Thus high constables were appointed for huudieds and potlv 
constables for townships, boroughs, and parishes (r) 

The duties assigned to them included, besides the geneial main- 
tenance of the peace, the making of reports of default in the upkeep 
of highwajs, the levying of distress for forfeiture undei the High- 
way Acts, the making of retains of popish recusants, and the 
levying of rates for the relief of plague(/) In addition to tliose 
duties high constables had to attend at quarter seshions, to issue 
notices to justices relating to special sesbioiis and to issue pioc(*pts 
for the collection and transmission of local rates (r/) Tlioy wore 
appointed originally by the court of the hundred (/i), later, usiiallv 
by quarter sessions, and finally by the justices at special sessions (i). 
Their duties were from time to time transferred or abolished, and 
finally they themselves ceased to exist (k) 

Skct, 2 — Parish C Constables 

937 Petty constables date from the early jeais of King 
Edward III (1), and, under the mime of paush constables, may 
exist in non-urban parishes at the present day, hut are not now 
appointed in any parish except after a resolution of the justices 
at quarter sessions (w) Where the appointment is authorised by 


(c) Lambard, Duties of Constables, p 5 

(d) Compare title Magistrates, Vol XJX , p 535 ^ 

(e) See Lambard, Duties of Constables, pp 5, 10 
(/) Ilnd , pp 11. 32, 33, 30. 37, 39 

(g) See County Rates Act, 1844 (7 & 8 Vict c 33) . ConniableR A« t, 
1869 (32 & 33 Vict c 47) 

(A) Statute of Winchester, 1285 (13 Edw 1, c 4) (now repealed) 

(t) County Rates Act, 1844 (7 & 8 Vicl c 33), « 8, and sco title 
Magistrates, Vol XIX pp 668, 569 
(k) County Ratos Act, 1844 (7 & 8 Vicfc c 33), « 8, High i;onstnbI(3 
Act, 1869 (32 & 33 Vict c 47) An exception was made in favour of the 
contmuonce of a high constable who was by law or custom a reiuruing o(bc< r 
at an election, or charged with the supervision of the register of oleciois, 
or m whom real property was vestM by virtue of his office (ibwi , s 2) 

It) See Lambard, Duties of Constables, p 6 , 

(w) Parish Constables Act, 1872 (35 & 36 Vict c 92), as 1 , 2 Ihe n^ht 
of direct appointment is specially reserved to the justicjcs of the respective 
petty sessional divisions where apphcation is made by a parish council, or 
t^o or more such councils united, for the appointment of a paid constable 
{ibid 68 4. 6), see Local government Act, 1894(56 & 57 Vict c 73), s 6, 
titles' Local Government, Vol XIX, p 247, note (d). Maoistuates, 
Vol XIX pp. 579, 571, 636 Parish constables are not appointed in the 
City of London or Metropohtau Police District (si^e p 467. of 

borouRhs leaulated by the MunfiMlpal Coiporations Act, 1882 (45 & 46 Viot 
c 60)>ee taSe Local Govbhnmht, XIX.. p fM), or to 
wluob MTe kdopted tbe wd Watching Act, 1833 (J A 4 Will 4, 
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such a resolution, it is made by the justices of the petty sessional area 
in which the parish is situated, in special sessions (n), notice of the 
holding of which must be given to the justices by their clerk (o) 

938 The persons appointed are selected from a list of qualified 
jiersons prepaied by the overseers of parishes (p) by the order of 
the justices (q) In oidei to be qualified a person must be an able- 
bodied man between twenty-five and lifty-live years of age, resident 
in the parish and lated for poor relief or to the county rate on a 
tenement of the annual value of i!4 (?) 

Certain classes of persons are disqualified (s) and others are 
exempt from serving (t) Persons selected to serve must do so or 
find a qualified substitute (a) In the case of a vacancy occuiring , 

i 90) («co title (jrAS. Vol XV , p 308), or in the county of Chester (Parish 
CouHtablea Act, 1842 (5 & 6 Vict c 109), s 21 , Parish Constables Act, 
18^j() (n & 14 Vict c 20), ss 7, 8) 

(w) Paiish Constables Act, 1842 (5 6 Vict c 109), si A list of the 

constables appointed is to be sent to the cleik of the peace and also to be 
published (ibid , s 14) The warrant of appoiutnient is to be served per 
sonally upon the peisons selected to serve (Parish Constables Act, 1872 
(30 & 30 Vict c 92), 8 3) , see, further, title Magistrates, Vol XIX , 
pp 570, 671 

(o) Palish (^onsiahkft Act, 1850 (13 A. 14 \ ict c 20), s 4 

(p) Parish Constables Act, 1842 (5 A 6 Vicl c 109), s 3 Small parishes 
and extra paiochial pla<es may lor this purpose bo annexed to adjouiiiig 
paiishoH (ibid , s 4) I'he hat is to be fixed on church doors the first three 
Sundays m Maich and a list kept open for inspection for the first three 
weeks in March without payment of any fee (ibid , s 8) 

(q) Ibid , s 2 The overseers, acting on a precept ot the justices, call a 
nu eting of the paiish council, at which the list is piepaied (ihui , s 3) The 
counc il has no disciotiou to do otheiwise than obey the prec ept (7^ v Noith 
lUulcy Overseers (1858), E B & E 519), and the oveiseers may be 
< oin polled by mandamus to prepaie the required list (It V Thornton Over 
seers and West Kidmq of Yorkshire JiisUces (1858), 6 W R 632) 

(r) Parish Constables Act, 1842 (6 A, 6 Vict c 109), s 5 Actual resi 

donee is a necessary condition of being compellable to serve Ihe 
cluiyiug on of a tiade or business is insufficient (R v Adlard (1825), 4 
B & 772) Peisons who are not qualified but are wilhng to serve may 

be lecommeuded by the council ana appointed (Parish Constables Act, 
1842 (5 & 6 Vict c 109), s 3) 

(«) Ibid , B 7 The classes named are licensed victuallers and persons 
Incnsed to deal in any excisable hquors or to sell beer by letail, game 
keepers, and persons who have been attainted of treason or felony, or 
convicted of any infamous crime, and see title Criminal Law and 
Procedure, Vol IX , p 430, note (%) 

(t) The classes named include peers and members of Parhament, judges, 
justices ot the peace, deputy heuteuants clergy of any denomination, 
schoolmasteis, members of the legal or medical professions, persons servinis 
m any of the naval or military services, apothecaries, pilots, officers of tbi 
Royal Household, customs or excise officers, shenfis and their officers, high 
constables or county pohee, re^strars of births, chui oh wardens and othci 
parish or poor law officials, employees of the Post Office (Parish Constables 
Act, 1842 (5 6 \ict c 109), Paiish Constables Ac f, 1860(13 & 14 Vict 

c 20), 8 5) FornieiJy a imtuiahse4 foreignei was exempt (E v de 
JI7icne(1771), 6Burr 2787) 

(fl) Parish Constables Act, 1842 (5 & 0 Vict c 109), s 16 , see R v 
ClfirAs (1787), 1 Term Hep 679 The qualified substitute need not, how 
ever, be ujpon the overseers' list (B v Booth (1848), 12 Q B 884) If a 
man is selected as a constable in two different panshes the same year, 
a(^ptance of office m one parish frees him from liabihty to serve in the 
other (R r Mosly (1836)t15 Nev & M (k b ) 261) But a person who 
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the person who last served, or the person finding a substitute when 
the vacancy is due to the death or disqualification of such 
substitute, must seive until a fresh appointment is made, after due 
notice, at the next court of petty sessions (h) 

After having once served in peison or by substitute, a peison is not 
liable to be called on to serve the office again until every othei 
person eligible has seived in person or by substitute (i) 

939 Parish constables have puaei to act thioughoiit the whole 
of the county in which their parish is situated, including detached 
parts of other counties and in every adjoining county, but thej aie 
not bound, except with the special wariant of a justice of the peace, 
to act outside their own parish (it) Then privileges and inmmnitics 
have a like extent (r) 

940 They aie entitled to the fees and allowances, settled by the 
justices at quarter sessions with the apptoval of the Homo Kecie- 
taiy (/), for the service of suminonscs, execiilion of waiiants oi 
written orders of a justice, or such occasional duties as in tJie 
opinion of the justices they inaj be required to iierfoim (q) These 
fees and allowances are to be applied in aid of tlie pooi lato (h) 

941 Parish constables are subject to the authoi ity of the chief 
constable of the county in which then paiish is situated (i), and 
may be punished foi neglect of duty upon summary conviction 
before two justices (k) 


holds the office of coiibiuble m a manor and ift exempt fiom holding other 
CIVIC offices within the manor ib not exempt fiorii the duty to sirve as parish 
constable (il? v Darby shire (11 2 ^utt 1182) 

(b) Parish Constables Act, 1842 (5 & 6 Vut c 109), s 16 

(o) Ibid , s 11 

(d) Ibul 8 15, PaiishConstables Act, 1872 (35& 30\iet < 02). s 10 

(e) Parish Constables Act, 1842 (5 & 6 Vict c 109), s 15 

(/) The police powers of a Secretary of State are in fact exfntRfl 
by the Homo Secretary, and accordingly the term “Homo Sccietary” 
w used throughout the remainder of this title u place of that of 
• Secretary of State”, but it must be remembered that these powds 
could, in hifl absence, bo exercised by any other Secretary of State , hce 
title CoNSTiiUTiONAL Law, Vol VII , pp 83, 85 

(g) Parish Constables Act, 1842 (5 & 6 Vict c 109), s 17 Paiisli 
Constables Act, 1850 (13 & 14 Vut c 20), s ,2, Pansh Constables Ad, 
1872 (35 & 36 Vict c 92), s 11 The payments are made out of the ( ounty 
rate c^, where this is not apphcable, out of the poor rate, under regulations 
made by the justices at quarter sessions subject to the approval of the 
Home Secretary (Pansh Constables Act, 1842 (5 & 6 Vict c 109), s 17) 
Fees for services rendeied to overseers, surveyors of highways, or other 
pansh officei-s may be claimed without an order ot justices, and if they 
are not paid may be lecovered m a (^)uit ot summaiy junsdiction (Parish 
Lonstables Act, 1872 (35 & 36 Vict c 92), s 12) Paid constables 
appointed on the application of a pansh council cannot, however, claim 
fees for services rendered to the pansh or pansh officers (ibul , s 8) 

(h) Ibid , 8 7 Where costs are awarded by the justices in any pro 
ceedmgs instituted before them by a paid constable, these must be similarly 
apphed (ibid , s 9) 

(t) Ibid ,87 As to chief constables, see p 484, post 

{K) Pansh Officers Act, 1793 (33 Geo 3, c 55), s !• 
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Sect 8 — Tramvtum to Modem Police Force*. 

042 Parish constables had their counterpart m urban districts 
in the watchmen and beadles appointed by the borough corporations 
and their watch committees, but while the parish constable in rnral 
districts is merely superse^d in practice (1), the watchmen and 
beadles of the town nave ceased to exist in law as well as in 
fact 

The inadequacy of the old order to meet the requirements of 
more modern times led to the practice of appointing special 
constables to cope with particular emergencies (m). This practice 
was regulated by statute, and the powers given for the creation 
of special constables survive at the present day, though the 
occasions which call for their employment are comparatively rarq 

With the exception of such occasions the duties of police are 
now performed exclusively by the police forces, which were first 
established at the instance of Sir Robert Peel 

943 The local nature of the ixilice oigauisatioii has been 
modified but not abolished The county took the place of the paii&h 
as the unit (n), and arrangements weie made for the elimination of 
the smaller boiough police foice8(o) 

944 The Capital itself, except the City of London, and the sur 
rounding distiicts weie committed to the care of a force known as 
the Metiopolitan Police Force, the control of which is under the 
immediate supervision of the Government, and which is thus able 
to perfoim national as well as local services (p) 


Part II. — Metropolitan Police. 

Sect 1 — A t ea 

945 The Metiopolitan Police Force is the most important body 
of its kind, not only because it is the police force of the Capital and 
of the surrounding aiea, but because of its intimate connection with 
the government of the country (o) 

The Force was formed m 1829 as a result of the recommendation 
of a committee of the House of Commons appointed on the motion 
of the Home Secietary (f») 


(i) See p 463, ante 

See p 491, poi>t ^ 

(n) County Police Act, 1839 (2 & 3 ^ nt o 93) 

l€») County and Borough Police Act, 1856 (19 & 20 Vict c 69). Local 
(.ovemment Act, 1888(61 A, 62 Vict c 41), s 39 
(p) MetoopohUn Police Acts, 1829 (10 Geo 4,c 44), and 1830 (2 A 3 

®dw 7, c 40) , see p 476, poet 

, actually served by the Metropohtan Fohee Force is now 
alxmt < 00 square miles. With a tow rateable value of nearly £60,000,000 
16} Metropohtan Pohoe Act, 1829 (l-OOeo 4,o 44), s 4 Bethea Home 
Seeretarj was Mr (afterwards Sir Robert) Peel. 
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^40* Th6 &BM for wiuoh tiM Forco was to ftot ^as dotonninod by BMdV> I. 
Btatuto and called 'the Metropolitan Police Distiiot (c). iMit' i 

The area included the city and liberties of Weetminster and such 
of the parishes, townships, precincts, and places in the counties of 
Middlesex, Surrey, and Kent as were specified in a schedule (d), 
but provision was made for the subsequent inclusion in it by Order 
in Council of any pansh or place within twelve miles of Charing 
Cross (e) 

This limit was extended to any pait of the Central Criminal Court 
district (/) or of a parish or place within fifteen miles of Channg 
Cross which might be specified by Order in Council (g) and to eveiy 
part of the river Thames within or adjoining the counties of 
Middlesex, Surrey, Berkshire, Essex, and Kent {h). 

Trafalgar Square, which is the freehold of the Crown, was 
included in the district m 1844 (t) and provision made for the 
guarding of Boyal Palaces by selected members of the Metiopolitan 
Police (fc). Metropolitan police may be employed by the Coiu- 
misBioner at the discretion of the Home Secietary within the 
dockyards, victualling yards, and steam factory yaids of the Crown 
and the central aisenal and principal stations of the War Depart- 
ment and within fifteen miles of any of them (1) 

The City of London is not included in the Metropolitan Police 
District (to) 

Sect 2 — Government. 

947 The Metrojiolitan Police Force is under the control of the Oonirol and 
Home Secretary, who is the police authority for the distnct (w) , the 
Force is governed by a Commissioner of Police and four Assistant 
Commissioners, all of whom are appointed by the Crown on the 
no mina tion of the Home Secretary (o). The treasurer of the Force 


(0) Metropohtan Police Act, 1829 (10 Geo 4, c 44) As to thooHtab- 
lishment of Metropolitan Police Courts, see title Maoistraies, Vol XIMr, 
i>p 648, 649 

(d) Metropohtan Pohce Act, 1829 (10 Geo 4, c 44 1 Sched 

(e) Ibid , B 34 

\ f) See (Central Criminal Court Act, 1834 (4 & 6 Will 4, c 36), ss 2, 3 { 
and title Courts, Yol IX , p 88 
{a) Metropohtan Pohce Act, 1839 (2 & 3 Vict c 47), s 2 
(A) IJnd , 8 6 Creeks, inlets, and water docks, quays and landing 
places a^aoent thereto are included (tbtd ) * 

(t) Trafalgar Square Act, 1844 (7 & 8 Vict c 60) 

(k) Metropohtan Pohce Act. 1839 (2 & 3 Vict c 47), s 7 

(1) Metropohtan Pohce Act, 1860 (23 A 24 Vict c 136), ss 1, 2, 6 
When not octnally in the precmcts of a naval or mihtary station, or on one 
of His Majesty’s ships, their authonty is confined to the property of the 
Crown or persons subject to naval ob marine or mihtary disciphne (tbtd , 
s 2 , see Turner v Ford (1877), 37 L T 362) 

(m) Metropohtan Pohce Act, 1839 (2 A 3 Vict c 47), s 2 , but as to 
co-operation with the City pohce, see p 481, port 

(n) Pohce Act, 1800 (63 A 64 Vict c 45), s 33, Sched III , see 
note(f), p 465, imto 

(o) Tne persons originally appointed Commissioners were the pohce 
msmstrates (Metropolimn Police Act, 1839 (2 A 3 Viot c 47), s 4 see 
Metropolitan Police Act, 1829 (10 Geo 4> ® 44), s 1, und the Metropolitan 
Police Aet, 1836 (6 A 7 Will 4, c 60), 'now tepealed) By the Metropohtan 
Pohce Act, 1856 (19 & 20 Vict c 2), ss 1, 2, one Commissioner and two 
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is the Receiver of Metropohtan Police, ivbo is appointed in the same 
manner as the Commissioner (p) These officials all hold office 
during the pleasure of the Crown (q) 

They are disqualified from election to the House of Commons (r), 
and may not canvass at any parliamentary or municipal elections 
in any place policed by the Metropolitan Police Force (s), but they 
aie not disentitled to vote at any parliamentary or municipal 
election (t) 

Sect 3 — IVie Iteceiier. 

948 The Eecfiver receives all moneys applicable to the Metro- 
politan Police Fund (a), and out of them pays, subject to the 
discretion of the Home Secretaiy, the salaries, wages, and allowances 
due to members of the Metropolitan Police Force (/>), and the expenses 
of the metropolitan police courts (c) and of the court of the 
stipendiary magistiate for Chatham and Sheerness (rf), and such 
extraordinary expenses incuired by the members of the Metropolitan 
Police Force in the execution of then duty as are approved by 
the Commissioner of Police, and such other charges as the Horae 
Secretary may direct (e) 

949 The accounts of the Receiver are diawn up and submitted to 
the Horne Secretary half- j early, or oftener if required They are 
audited by the Commissioners foi auditing the public accounts or 


Assistant Commissioners were provided for A third Assistant Com 
miBBioner was provided for by the Metropolitan Police Act, 1884 (47 & 48 
Vict c 17), s 2, and a fourth by the Metropolitan Police Act, 1909 (9 
Edw 7, c 40), 8 3 As to their powers and duties, see p 469, 'post The 
Balaiies of the Commissioner and Assistant Commissioners are regulated b> 
the Home Secretaiy with the approval of the Treasury That ot the Com 
iTiiBBioner is paid out of parliamentary funds, those of the Assistant 
Commissioners out of parliamentary funds or the Metropolitan Pohce Fund, 
as the Home Secretary, with the approval of the Treasury, may appoint 
Uit the amount which may be paid out ot parhamentaiy funds is limited 
it) tl,200 a year (Metropolitan Pohce Act, 1899 (62 & 63 Vict c 26), as 1,2) 

(p) The post of Keceiver was created, and the conditions of his appoint 
meiit regulated, by the Metropolitan Police Act, 1829 (10 Geo 4, c 44), 
8 10 He IS paid a salary appointed by the Home Secretary, with the 
appioval of the Treasuiy, out of parliamentary funds (Metropohtan Pohce 
Act, 1899 (62 &: 63 Yict o 76), s 1) , and has a staff of clerks under him in 
an oifice which is under the departmental control of the Home Secretar> 
As to his duties, see the text, tnfra 

(q) Metropolitan Pohce Act, 1829 (10 Geo 4, c 44), ss 1, 10 

(r) J6id,s 18, Metropohtan Pohce Act, 1856 (19 & 20 Vict c 2), s 9 
U) Metiopohtan Pohce Act, 1829 (10 Goo 4, c 44), s 18 , Metropolitan 

Police Act, 1860 (23 & 24 Vict e 135), s 5, see title Elfctioi^s, Vof XII 
p 639 p 474, post 

W) Police Disabilities Removal Acts, 1887 (50 &; 61 Vict c 9), and 1893 
(56 & 57 Viot 0 6) • 

(a) Metropohtan Pohce Act, 1829 (10 Geo 4, c 44), s 10, Pohce Act 
1890 (53 & 64 Vict c 41), ss 33.34 
{b) Metropolitan Police Act, 1829 (10 Geo 4, c 44), a 12 
(o) Metropohtan Pohce Courts Aot, 1839 (2 & 3 Vict c 71), s 7 Except 
the salaries of the metropohtan pohce magistrates, which are payable out 
of the Cousohdated Fund (Metropohtan Pohce Magistrates Act, 1875 
(38 &r 39 Viot c 3), s 1) 

(d) Metropolitan Pohce Courts Act, 1897 (60 61 Vict c 26), s 6 

(s) Metroj^htan Pohce Act, 1829 (10 Geo 4, c 44), s 12 
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such other person as the Home Secretarj maj direct {j ), and are laid *• 

aiinoally before PailiameDt((7) The account of the Keceivens Kept by The 
the Bank of England, which pays the dmfts and ordeis duiwii by Reo^W. 
the Recerver and countei signed b> the Coinmissionei of Police (/i) 

950 Provision is made for \esting all the police piopeity in the l’uv««rsof 
Receiver (t), and for secuiiiig the tiansfer of it to his succe'«sor 
upon his removal (A) He is empowered to take or lease pioporty property 
of any tenuie leqmred for the use of the Uetiopolitiin Police Porco, 
and to transfer, demise, enfianchiso, mortgage, or disclose of any 
property vested in him with the approval of the Home fc>ecietarv(/) 

He may provide, by building or otheiwise, the acconnuodatioii 
lequiied for the police and police eouits, and may boiiow luonej for 
tliese purposes (hi) He is the police aulhoiity to whom claims for 
damage under the Riot (Damages) Act ()i) must be made 

961 During the temporary absence of the Roceivei a jieison Tmiporary 
appointed by warrant undei the hand of the Homo Secrel.ii) may itotuier 
act tompoiaiily in his place (h) 

Sect 4 — The Commt8sioniii> 

952 The Commissioner and Assistant ComnussioneiH of Police i-uvems 
me tx offiao justices of the counties of Middlesex, Suno>, lleitford, 

Kent, Essex, Beikshiie, and Buckuiglianishno (ji), and tor the 


(f) Metropolitan Police Act, 1829 (10 Ueo 4, c 44), s H 
m This must be done wilhiu thirty diys .ittei the 31st Mimh in each 
M ir (ibtd , s 29 , Ml tiopohtan Poluo (Recent i ) Act, 1887 ' JO A Jl Vict 

(ff’Meuipolitaii Police Act, 1820 (10 (ieo 4. o 44)*. s 10 Mctiopolitau 
I’ohM Act, 1839 (2 A3 Vict ( 47), s 4 The aecount is kept m tht name 
of the Receiver, who is a torporation sole and not in the personal iioiuo ol 
il.e holder of the othoe (Mt tropolitaii Polite (Ktceivtr) Alt, 1881 (24 A 2o 

' To Metmpohtan Pohee Act, 1829 (10 t!. <> 4, c 44), s lb The m< tm- 
pohtan police couits weio vested m the ^ \ 

■''(i.')'Metopohl»i Poto Aa!' 'tnCNi'*'* '3 ' 

iMthtan Police (Receiver) ^ict, 1861 (24 ^ 2> \ i(t ( Ul), sa 3 

(m) Metiopolitan Police Acts, 1886 (40 50 \ v t 22), tind 1887(50 & j1 

VicT 0 45) ^ Under thofte Acts the amount to bo bono\vt‘d was 

1200,000 It was evtended for the <'< Tw/f m ‘C’t c ’6 s 4 

Uv the Metropolitan Police Couits Act, 18b7 (60 L 61 Vict c «o), 

Home Secretary and of the Ireasury {ibtd , s 6) , 

SORT PnacHASE OF Laud and CojiFensaiion, Vol VI, p 174 

T) ”1- 

Regiilatrons, 30th June. 1894, and ^ p 50^ poH 
(^etropohtan Pohee (R^i^er) Act. 189o (68 A 69 Viet c 12) ^ ^ 

(p) Metropolitan Pohee Acts, 1829 (10 Geo 4, c 44), si, ( 

Yiot c 47), 8 4 , and 1856 (19 A 20 Vict c 2), s 2 
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county of London {q) , but they may not act as such at any coturt 
of general or quarter Bessions or m any matter out of sessions, 
except for the preservation of the peace, the prevention of crimes, 
the detection and committal of offenders, and m carrying into 
execution the Metropolitan Police Acts(r) The Commissioner 
must take a special oath(ji), besides the ordinary oaths required to 
be taken by justices (<) 

963 The Commissioner is empoweied, with the sanction of the 
Home Secretaiy, to make regulations relative to the good govern- 
ment of the members of the Metropolitan Police Force, the places 
of their residence, the classification, rank and particular service of 
the several members, their distribution and inspection, the descrip- 
tion of aims, accoutrements, and other necessaries to be furnished 
to them, the piovision of horses and the membeis of the Force to 
be provided with them, and all such other orders and regulations 
which he may deem expedient foi preventing neglect or abuse and 
for render mg the Foice efticient in the discharge of all its 
duties (a) He may sw'ear in particular members of the Foice foi 
duty at the naval and military stations of the Ciown(i;) 

964 The Commissionei (c) is the authoiity charged with the 
flaming of the regulations regarding traihe in the streets (d), and 

{q) Local Government Act, 1888 (51 & 62 Vict c 41), s 96 

(r) For these Acts, see note (p), p 466, ante 

(gj Metropolitan Police Act, 1829 (10 Geo 4, c 44), s 2 The oath is in 
the lollowmg form — “ I, A B , do swear that 1 will laithfully and honestly 
aicoiding to the best of mj skill and knowledge execute all the powers and 
duties of a justice of the peace under and by \irtue of an Act ’* etc (Metro 
pull tan Pobce Act, 1829 (10 Geo 4, c 44) As to the taking of the oath, 
see riomissory Oaths Act, 1868 (31 32 Vict c 72), and title Magis 

liiAiiiS, Vol aIA , p 543 

(0 As to those, see title M\oisrRATES, Vol XIX , pp 539, 543 

(n) Metiopohtan Pohco Act, 1829 (10 Geo 4, c 44), s 6 
Metropolitan Pohee Act, 1860 (23 & 24 Vict c 135), s 2 

(c) Or an Assistant Commissioner at the direction of the Commisbioner 
and with the approval of the Home Secretaiy , see p 473, post 

(d) Metropolitan Pohoe Act, 1839 (2 & 3 Vict c 47), ss 61, 62 Under 
these provisions he may regulate the route to bo taken by traffic during 
church hours on Sunday, Ciinstmas Day and Good Fiiday on the applica 
tjon of a minister or ehuichwarden of any place of worship, or at all times 
of public processions or rejoicmgs or illuminations, and may gi\e directions 
to prevent obstructions in the immediate neighbourhood of the Koyal 
Palaces, public offices. Houses of Parhameut, law courts or other places 
The diivcrs of pub be vehicles are not hable to any penalty for deviation 
from thoir usual route m pursuance of his regulations (tbtd , a 53) Under 
the Metropolitan Streets Act, 1867 (30 ASM ict o 134), ss 4, 10, he has 
power to declare special hmits for the ordering of traffic withm which ho 
tnoy, with the appioval of the Homr) Secretary, make regulations, but ho 
may not limit the number of metropohtan stage carnages passmg down 
any street m pursuance of their oidmaTy trade (ibid , s 11) The regula 
Uons 80 made by him are to be publicly exhibited in such places as he thinks 
fit, but failure in this duty does not excuse non-oompbance with the regula 
tions(t6«d , s 13) He has the power to permit the passing of bulky traffic 
witmn special limits between the hours of 10 a.m, and 7pm which is 
otherwiie prohibited (tiM , s 16) The special limits indu^ Such streets 
etc as are named by the Comn^saioner in an ordei'.iiiiule by him with 
Hobie HniTctarv's approval and advertised ih the London OageUe {ibid , 
S, 10) Ihe general bin^ of the Metropolitan Pohee Act, 1829 (2 A 3 
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the control ot public vebioles, of which he is the registrar and *ter.4. 
licensor {e). TbttDtaM- 

He may make regulations foi tralBc on the thames within the mlsdoHl* 
Metropolitan Police District (/), and may make an agreement with iiik* 

the Thames Conservators for the policing of piers etc by the rSme* 
Metropolitan Police Force j 

Within certain limits he may make regulations regarding the Drivin^tof 
driving of cattle through the streets (//) 

He may grant licences to shoeblacks* commissionaues, and Licences to 
messengers and make regulations respecting the exercise by tlioin ks* 

of their calling (i), and may giant certificates to pedlai8(A) and 
chimney-sweepers {D 


Vict 0 47), are an area withm a fti\ mile radius of Channc Cross {ihtd 
s 4, Metropolitan Streets Act, 1885 (48 41) Vict o 18). s 3) Uo 

may cause notices to be affixed to any lamp post (Metropolifan Sfrcets 
Act, 1867 (30 & 31 Vict c 134), s 22 , Metropohfrin Public Cninajae Act, 
1869 (32 & 33 Vict c 115). s 14), oi to posts of the eloilno tram\\a>s 
of the London County Council by the London ('ounty il ( fr imways 

and Improxeinenttt) Act, 009 (9 Ldw 7, c Ivxv ) h 60 Jlis ]iovver8 in 
legaid to street tiafTic and street ofiencoH lu' not alieiiHl by ihe Metiopolw 
Management Act, IS'ij (18 Au 19 Vict c 120), s 215 , see, generally, title 
Streft and A>rial Tr\IF1(' 

(c) London Hackney Carnages Vet, 1850 (13 & 14 Vict c 7), ss 1,2, 
see London Hackney Carnage Act 1811 (1 A. 2 Will 4, c 22) , London 
Hackney Carnages Act, 1843 (C Ac 7 \ ici t 86) , London Ila< kney <'iiniago 
Act, 1853 (16 17 Vict c 33) , Metropolitan Streets Act, 1867 (30 A 31 

Vict c 134), Metropolitan Public Carnage A(t, 18(d) (32 Ac 33 Vict 
c 115) The hoeiices for dnvcis of such larnages are granted by the 
(Commissioner (London Hackney Carnages Act 184) (6 Ac 7 Vut c 80), 

8 8), and, for the carnages themselves, by the ( ommmsionei or such 
othei person as the Home Secretary may direct (Metropolitan (Carnage Act, 
1869 (32 Ac 33 Vict c 115), ss 6, 11) It w the CommissioneCs duty to 
insi>ect hackney and stage carnages and to give notice to the proprietor 
if he regards any carnage as unfiS, and thereafter suspend the licence in 
regard to it (London Hackney Cainage Act, 18t53 (16 As 17 \iet c 33), 
R 2) Propnetors withdraxvmg a licensed carnage from hire for rn^re 
than two consecutive days or lor more than two days in the week must 
give mm ten days* notice of their mtcntion to do (London Hackney 
Carnage (No 2) Act, 1853 (16 & 17 Vicl o 12 s 16 Ho may 
make regulations with regard to standing for them (London Ha/kney 
Carnages Act, 1850 (13 At 14 Vict o 7), s 4), and the regulations must 
bo ad\ ertiscd 111 the Londor) GazitiCf and (Opies exhibited at (In* <V*n(rnl 
Police Office, and at each of tlu mctiopolitan police « oui(4 ft w also tbo 
Cornmissaonei’s duty to keep eider at cab starniw, ami In may pa> wages 
with the consent ol the Treasury to persons employed at cab stands for 
that purpose, and he mu^t direct the pa\ me rit of watei rate for sue h pla< 
(Loudon Hac*kiiey (jarriage Act, 1853 (16 & 17 Vict t 33), ss 12, 13) 
A table of distances wuthin the Mctroxiohtan Police List rut Rigncd by the 
(yommissioner is conclusive e\ idtnce in dispute s in re gard to fare h c ale ulalod 
by distance (ibid ,86), sec also titjp biRiLi Verivi Trahjc 
(/) Thames Conservancy Ac(, 1894 (57 & 58 Vict c clxxxvii ) 209 
(ff) Ihtd f B 208, the t#*rm8 may include payment ot the constables 
employed , and see title Waters and Watekcoursis 

(a) Metropolitan Market Act, 1867 (20 At 21 Vict c exxxv ), s 18 
(t) Metropolitan Streets Act, 1867 (30 Ac 31 Vict c 134), ss 19, 20 , and 
see title Street and Aerial Traific 

(k) Pedlars Act, 1871 (34 & 35 Vict c 96), s 5 , and see title Markets 

and Pairs, Vol XX , p 698 , . . 

( l ) CHumney Sweepers Act, 1876(38 & 39 Vict c 70), ss 6, 6, 14 , and b(/j 
title Public Health and Local Adjiim3tration. 
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Police 

He is tlie locdl authonty empowered to grant orders exempting 
licensed \i(iualloifl from the duty of closing (w) and to grant 
occasional licences to the keepers of refreshment houses (ti) 

He may also make regulations with the approval of the Home 
Secretary for tljG exercise of then calling by costermongers, street 
hawkers, and itinerant traders (o), he may prohibit scavenging in 
any sLieets he may deem proper except betw^een certain hours (p ) . 
and ho may imikc legnLitions with legard to the muzzling of 
dogs (q) 

Advertisements may not be earned in the stiects either by a 
pel son or a vehicle writhout his consent () ) 

lie nniy intervene to summon the ownei or occupiei of ground 
on winch an unlawful fair is hehUs), and he raav authorise a 
Hiipoiintendent to enter unlicinsed thoaties (/)» or places used foi 
hfMi baiting oi other unlawful sjioitsta) or gaming houses (?^), and 
to take into custody the poisons found theie# 

Ho 18 thf 3 authonty einpowoied to older the anost of persons 
undci poluo hU])ei visum, to piesdibo the place at which such 
jieisons nro to leport themselves, and to order the search of 
])ieimseH ocmpicd oi incoiitly oceiipu'd hy convittod poisons (e ) 

Ills authonty is iG(iuu(‘d foi the lUstiLution of pioceediiigs under 
the Tiord’s Dav Ohsoivance Act(d) 

JI(‘ 01 an AsHisl<int Conninssionoi or a dishict siipenntendent 
huH ])owoi io s( ndi foi and inspict explosives and to sei/e and 
det.iin Hudi as aie liable to toiteituio (c) 

(m) LuiMisiiig ((Nuisoliilatiou) A( t 1010(10I'(lw 7^1 Gro 4, c 21) 

I ^5 , uul SCO title Imoxk viiMr JjiQiiOJiS, Vol A\ III , p 95 
(>0 Viiblu IIouso (Moving Act 1804 (27 & 28 Viol c 04), s 7 , and see 
title Inioxk V i ING Lioi oK^, Vol XVlll , p 97 

{(}) Aleliopolitau MiietsAot Amoiidincnt A( t, 1807 (U 32 Virf 
0 5), 8 1 , see Sitmmeis v Holboin Boiud of WoiLs [ISOJ] 1 

U 012, heeps St ^vivingUm, Veblri/, Austin v St Maitf 

Xfuinifion, \ cfttnj, |18'HJ2Q B 521, C A , and see title Strcit and 
A i in vL 'I fiAri i( 

(p) ]Mdioi)olitan Stjcois \rt, 1807 (I0\ 31 Vut ( 131) s 5 

(q) Ibid , ii 18, and see title Atsim VI V ol 1 p 400 

(r) Metiopohtaii '^tieets y\d 1S07 (39 il Vut c 134), s 9, sf*c 
I.oudoii Ifadvne> ('an i ige A< t, 1853 (10 A, 17 Ai*t « 31) s 16, Futlou 
V KiUq (188U), 1 T Jy K 325, and bco title biKiir and Alrim 

3 1 VI FIC 

\^) Metropolitan Polue Act, 1839 (2 A 3 Vid c 47), ft 59, wee title 
"Makklts and F\irs Vol X , pt) IG, 51 

(0 Metiopolit in Police Act, 1S39 (2 \ 3 Vict ( 47), s 40, and see titli 
Theatrls and OntiK Plvoe'? of E'tikj vr\Mt\r 

(<?) Metiopolitan Polue Act, 1839 (2 A 3 ^ ut c 47) ft 47 
[h) Ibid , ft 48 , see the tGumna Act, 1845 (8 A 9 > ict o 109 ), g i] 
tuiiTung lIouM''. A< t IS »4 (17 A 18 Yict c 38) , and see title G vming A' ’» 
\\ \g>iu\(t Vol XV, p 2M1 

(c) Pievintioii ol ^lmlo^ Act Is71 (34 A 35 \ u t c 112), ss 3, 8, In 
20 , see PievtiUioii of Uiiiue Act, 1879 (42 A 43 Vict o 55), s 2, and h 
title CiciMiN VT Lvw \ND PuocLDCEt, Vol IX , pp 503, 414, 415 
{d) Sunday Obsenation Prosecution Act, 1871 (34 & 36 Vict c 87) 
and see title Timi 

(•) Motiopohtan Police Act, 1839 (2 A 3 Vict c 47). s 35 , Explosives 
Act, 1875 (38 A 39 Vict c 17), ss 73 — 75, 107 , and see title Explosives, 
Vol. XIV, pp 391, 392 
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d55 The duties to be perfoimed h\ the Assistant Commissionera 4. 

aiesuchaa may from time to time he diiected In tlio oideisnnd ThaCoai* 
legulatioiiB of the OoinmissionoMiuido Mith the appio\al of the mlsatonemi 
Ilome Secretary, and they are peifoimod under the CominissioiKM’s 
supciintendence and control ( / ) In the event of a \at.inev m the VKmaf^uit 
office of Commissionei, oi of tlie Connuissumei’s illness oi iilwenee, 
one of the Assistant Cornmissioneis nnv be authoiisiHl i)\ iMiting 
under the hand and seal of the Homo Seeielury to act in the place 
of the Commissionei (q) 

956 The following duties maybe peifoimod eithoi by (ho Commis- nuticB ^^huh 
sioner or by an Assistant Commissionei, namely, the appoiniuu'nt 

and s\\eaiing in of constables (/O, the appointment oi additional A^rguni 
l)olice (at the cost of the applieani) (i) , the sweaung in of ineiiilx is <'<>mrniN 
of the Foice foi dui\ at thu Ko\ai l^ila(*es(/>) , and the sUhp<‘iision 
01 dismissal of an\ man \Nhom lie thinks lemiss oi n(‘ghg('nt ni tlio 
di'sthaige of, 01 \\ho n olluiwiso unht foi, his duly(/) 

Sm 1 5 — Cinistahlfh 

957 It is (he duty of the Cominirt-^ionei to apjioint and sweni Appointninit, 
inasuffi'ient niimlxBi of constables (m), who, wlnm appointed, aie 

subject to the legulitions ami to Uio Comnussioniu s jiowei of 
suspension or dismissal {u) Tlie\ have all the p iweis of ( onstal>l(‘s 
at common law in addition to those gi\en them In s(fitul(Hf>) 

958 These piwois miylie exeuised b\ tin m tliioughout the \o‘aof 
MeliopoUtaii Police Distriefc and also ni (he comitit^s of Middlesex, 
Suney,lleilf(ud, Essf'vand K 'lit (p), 111 P> uksliiu' and Biukingliam- 
shue,and upon the rivei Thimes at am pi i(ead)()innig theeountus 

of Middlesex, Suiun, Bei ksluie, Jissex and K( iit oi tlie City of 
Ivondon (f/) 


if) M( tiopohtan Pole c Act, ]S')0 ( 10 aV JO \ u.i i J) h 6 
iq) Ibid , s 8 

(h) Ibid , p. 7 , Metropolitan Poluo A< t, 1821) (10 < t, c 1 1), R 4 
(t) Metropolitan Police Ac t 18J‘) (2 A*. Va 1 c 47) ^ H TJio wultea 
n qui^ilion of an upplic iiit ior the appointment of lonal coinlahhs 

need not show urgent iiecLSsily tlieitioi ( Mien \ Frtfte (1874), Ji) h 
44 ^) 

(/*) Metropolitan Police Act, 1839 (2 iV 1 Auf < 47), h 7 A (on^t*ihJ<' 
po sworn may act willnii thf }io\al Pulu<^ iml in Tiiy plicc wiihiii a 
1 idius of ten miles from them {dud ) 

(/) Aletropolitan Police Act, 1829 (10 (ho 4, c 44), s 7, and mi 
p oUl, post 

twi) Metropolitan Police Act, 1820 (10 (.CO 4, c 41), s 4 39icnnmb(r 
*0 present serving is approximately ^i(),0()0 

n) See the text, supra As to delnciy of uriifonu and a(< outn incnis on 
u ignation or diRnu-*sal, see p 70l, pof>t 

(o) Metropolitan Police Act, 1820 (10 tho 4, c 44), 8 4 , and Re(‘ p 407, 

post As to exemption from seivice on juiies and fiom tolls, h<c p T/OO, 
post ^ , , , 

(p) Metropobtan Police Act, 1829 (10 Oecj 4, c 44), s 4 Afl to tho 
employment of metropobtan police iii dockyards and military nt ihojjs 
outside the Metropolis, sec p 467, ante 

(q) Metropolitan Police Act, 1839 (2 A 3 Vict c 47), s 5, sec nc;tc (Ah 

p 467, ante 



474 


PoLlClt. 


Sect 6 
CoDttables 

Attendance at 

courts 

Duties 


1)iri(]ua1ifica- 
tion for 
canvassing 

hpec lal 
constables 


Houn i *! of 
rt\c rnie 


l‘oli< c rale 


m A sufficient number are required to attend the police courts 
and other criminal courts (r), and also the courts of revising bar* 
listers, wilhm the Metropohtan Police District (s). 

960 Tt lb their exclusive duty to execute all summonses and 
ai rants issiud in any criminal pioceeding oi by anj magistrate 

\viihin the Metiopohian Police District (a) The constable to ^hom 
a summons oi ^Vtlrrant is directed oi delnered must, except in 
uigent cases, hand it to his bupeiinteudent (i), who by indorse- 
inent thereon aiipoints one or more constables to execute it (b) 
Warrants to compel the appearance of any peison charged \iith 
an oftcnce befoie a metropohtan police magistrate may be executed 
outside tlui Metropolitan Police Distiict without being locally 
indoised (0 

961 Membeisof the Metiopohian Police Foiceaie not allowed to 
canvass at unj pailianientai v oi inurnciiial election for any county 
or borough in any pait of which they aie authoiised to act(d)* 

962 Pansh constables cannot be appointed in the Metropolitan 
l^olice Jhstnet (c), but special conblables may bo appointed and may 
act at any place within the District and m the City of London (/) 

Hbci 6 —MetropoUian Police Fund 

963 Tli(i Metiopolitaii Police Fund is recruited fiom three 
souiccH (1) a police iate(( 7 ), (2) an Kxchequei conliibution (/O, 
(8) lims and fees made pajable to the police fun(l(0, butbyfai the 
gieaiei pait of the money is supplied by the fust two(i) 

964 The police late is limited b\ statute to lid in the £(0> 
and iH levied on ilio full and fan annual value of all piopeity in the 

h) Motiopohtan Police Act, 1839 (2 & 3 Vict c 47), s 11 

Oounty Voteis Kegistiation Act, 1865 (28 29 Vut c 36), b 16, 

and Rci title Eli ctions, Vol XII , p 222 

((f) Metropolitan Pobcc A« t, 1839 (2 & 3 Vu t c 47), R 12 This does not 
appl> exclusively in the cose of a suminoiiB issuf d under the ('ustoras Acte 
(soe title Klvlnce), which mav be served hy a (ustoins ofhcci (Customs 
i'onsolidatioii Act, 1876 (39 & 40 Vict c 36), s 227) As to the penalty 
lor neglect of duty, see p 501, poRi 

(b) Metropolitan Polue Act, 1839 (2 A 3 Vict c 47), 8 13 

(c) Metropolitan Police (^ouits Act, 1839 (2 ^3 Vict e 71), b 17 , and 
Reo title Macistratis Vol XIX , pp 575, 576 

(ci) Metiopolitau Police Act, 1829 ( 10 C^oo 4, c 44). b 18 Metropohtan 
PoIkc Act, 1860 (23 24 Vict o 135), a 6 , aee title Ellctions, Vol Xll , 

p 539 and boo p 468, ante 

Pansh PouBtables Act. 1812 (5 ^ 6 Vat c 109), s 21, 
if) Ibui . PohcoAct, 1890 (53 151^4 Vict c 45), a 28 
((/) See the text, tfi/m 
in) bee p 475, pot^f 
(t) See p 476, pof./ 

(k) The amount actually raised bv rate now amounts to about 68 per 
cent of the total annual income of the fund 

(l) I’udor the Metropolitan Police Act, 1829 (10 Geo 4, c 44), r 23, the 
limit w a« 8d in the pound, but it was raised to 9<i by the Pobce Rate Act, 
1868 (31 (fie 32 Vict c 67), s 2, and to lid by the Metropolitan Pob <50 
Act, 1912 (2 O-eo 5, o 4) As to the procedure to he followed when the 
rate nrst exceeds lOd in lift £, see thtd, a. 1 (b) 
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Metropolitan Police District (m) In the county of London, the 
assessment on which it is based is that provided under the Metropolis MMm* 
Valuation Act, 1869 (n), Elsei^here, it is that on which the county paittHi' ' 
rate, if any, is based (o), and, vtheie theie is no coimly rate, the PoilMFw#4 
assessment is one determined by agreement between tlie Receiver AMeMWMt. 
and the overseeis of the place, subject to arbitration by the Local 
Government Board (p) 

Property not subject to pooi rate is not exempt (q), and the rates ('olletUon 
accruing therefrom are collected by jieisunB appointed foi the purjiose 
on the nomination of the Comuiissionei of 1‘olice (i ) 

Where the property is subject to poor rate tho jiolice lato is 
collected by the overseers of the pixir (a) The rates ben eoHeeted 
are paid into the account of the Bank of England (ft) 

Although the amount of this late is limited, a Hpeeml exlia iiite spiHmi extm 
may be imposed either to pay expenses consequent on a iiot(c) oi raip 
to make up a deficiency in the Peusion Fund (d) 

965 The Exchequer contribution is paid annna]l\ tliioufrh tliii 
medium of the county councils whose aioa is either wliolh oi partly tontributum 
within the Metropolitan Police District (c) The amount to bo paid 

(m) Metropobtau Police Act, 1829 (10 Geo 4. c 44), r 21^ 

(a) 32 & 33 Vict c 67, Roe title Kaiis am> Rviino 
( 0 ) Metropolitan Police Act, 1829 (10 Geo 4, c 44), h 21 lo the 
valuation is to be added thcaniouut of the animal \jilnc, on winch tlic ])oor 
lato has been computed, of all now building's which hnvo hooomo rateable 
ior the rehof of the poor nmee the last valuation a< ted iiyion in asscKhin^j: the 
<ountv rate (Metropolitan Police A<t, 1897 (20 21 Vii t c 64), s II) 

This doeR not apply lUHide thoMetiopolis itbelf (Valuation (Metropohn) Act, 

1869 (32 33 Vict o 67), b 77, Sclicd \ ) i'lio CoiniiiiKHioni i or any 

person with an order from him is entitled to inhynxt the county into of tlie 
county part of whioh is within the Mciiopolitan Police DiHtrui (Metro 
politan Police Act, 1829 (10 (Jeo 4, c 44), r 28 , Metropolitan Police Act, 

1857 (20&21 Victc 64), r IJ) 
ip) Police Act. 1890 (53 & 54 Vi(‘t < 45), r 27 
Iq) Metropolitan Policc’i Art, 1829 (10 tieo 4, e 44), ks 30, 32, 

Metropohtan Pohee Act, 1839 (2 A, 3 Vict < 47), R 2 An aRHCSBinf lit so 
made muHt be publicly exhibited (Metropolitan Polui \( t, 1829 (10 (Jeo 4 
c 44), R 31) An appeal against it may be made by an apgiievcMl paity 
within twenty one days to the next court of quarter Re^HioiiM, and in siu h 
case ten days’ notice to the Kcceiver ih requiiod At qii irter RCKSiorm the 
assesRment may, if the court thinks fit, be altered ho or to nluve tlie 
appellant without altering any other part of it ^ibid , r 31) , and see title 
Rates and Rating 

(r) Metropolitan Police Act, 1829 (10 Geo 4, c 44), s 32 The appoint* 
ment is by warrant under the hand of tin ConimiBRioner 
(a) Ibtd , R 25 Ibe overseers within the Mftropohs aio the borouch 
councils (London Government Act, 1899 (62 A. 61 Vict c 14), h 11) Ak 
to these councils, see title Mftropoli^^, Vol XX , pp 402 et seq 3 be 
overseers are obliged to permit the Receiver to inspect the rates and lo 
make such return as he requircis at two days’ notice, and, m default, aie 
liable to a penalty of £10 (Metropolitan Pohee Act, 1857 (20 A 21 Vict 
c 64), 6 14) 

(5) Metropolitan Pohee (Reocner) Act, 1861 (24 & 25 \ict ( J24b « 7 

(c) Riot (Damages) Act, 1886 (49 & SOA^ict c 38), s 5, and see p 907, 
post 

(d) Police Act, 1890 (53 Sc 54 Vict o 45), s 19 

(4 Local Government Act, 1888 (61 & 62 Vict o 41), » 24 (2) hoc also 
thtd , 8 93, and as to the manner of payment, see p 483, po^f As to the 
area of the Metropolitan Police District, see p, 466, ank 
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in each case is a sum annually certified by the Home Secietary to 
bear the s.une pioportion to the sum lai&ed by rates as the amount 
of the Excluquei contribution bore to the sum raised by rate in the 
linancial year 1887-1888 (/) 

In addition, further sums, detei mined by the Home Secretary 
\Mtli the approvjd of the Tieasuiy, may be paid into the Metro- 
])nlitan I'olice Fund in lespect of sei vices rendered by the 
Ah tropolitan Police for impeiial and national puipo&es(f/) 

966 All fees received and fines imposed in the metropolitan 
police courts f/0 oi those of Chatham and Sheeine8s(i) are pajable 
to the Metrojiolitcin Police Fund, except buch as aie payable to the 
Pension Fund(;).in(l those which are specifically appiopriatod to 
bomo other jmipose by the Act undei which they are received or 
nM])osed (A) Otlu i sums payable to the Fund aie fines for offences, 
otlif'i tliiin Uiosn above excejited, a^^ainst Iho Metiopolitan PoliC(3 
Acts (/), imposed 1)> any imtiopolitan police court (/a) » firi<^^ 

if) Local (lovcimiunt Act, 1S88 (51 & 52 Virt c 41), 24 (2) (k) 

Oiifriu,iIly the Stale paid out ot the CoiiRohdated Fund the cost of tlu 
'1 liariicH Poh( e and of tlie mounted police in the Metiopolitan Police Distru t 
(Metiopohtan Police Act, 1830 (2 3 Vict c 47), b 6) , but in 1854 the 

f h irp:e was transfcircd to the Bums annually v'oted by Parliament (Public 
Kivdiue and ( onfiohdalid Fund ChirgcB Act, 1854 (17 &r 18 Vict o 94), 
B 1) In 1868 the contribution oi the State was fixed at one quartei ot 
llic annual sum raised by i a ten (Police Kate Art, 1868 (51 A 32 Vict 
i ()7) B 2), hut lu 1875 tlie limit was aholiBhed and the propoition left 
undeleunined (Police (I xpenses) A(t 1875 (38 A 19 A ut t 48), 8 2, now 
KptahMl) As to the c ilculdtion ot the amount when the police rate 
( \( oeds H<1 m the £, see Metiopolitan Police Act, 1912 (2 (leo 5, c 4), s 1 ( i) 

{<]) Police Act, 1009 (9 Ldw 7, c 40), b 1 

(/<) MetiopohtiUi Police Coiiils Act, 1830 (2 A 3 A ict < 71), ss 46, 47 
Metiopohtan PoIk 0 t\>uil8 Act 1807 (bO A 01 \ ict c 20), b 1 A ictuin 
IS to bo made at the times leqiiirod by the Home Secretary {tbid , b 7(2)) 
3 lie provisions ot the Gaming Act, 1854 (17 A 18 A^ict c 38) foi thcpiv 
nuuit ot penalties to other puiyioses do not affect penalties lecovcud 
ift der the Metropolitan Police GoiirtsAi t, 1839(2 A 3 Vict c 71) ( IFn/// \ 
(1858), 1 E A E 276), see title Gamixg and AVagfring, A^d XV, 
p 2S0, note(/) 

(i) Metropolitan Police^ (’emits Act, 1S07 (GOA 61 Aict c 26), s 7 (1), 
as aiiiciuled by the Metropolitan Police t’omts Act, 1898 (61 A 02 Wt 
< 31) Aftei payment out of the Police Fund ot the salaiy of the Clcik 
ot tlio Police Coiiit the Burplus of the lines etc ib payable to the 
J xclieciiu'T As to the Pension Fund, eee p 477, jost 

()) Thus includes the fines imposed upon drunkcui peisons or upon 
constabh'8 for luisroiiduet, or upon peifloiis foi assaults on constables 
(Metiopolitan Police Courts Act, 1830 (2 A 3 Vict c 47), b 71), and fees 
tor the execution of simunonBes and wan ants (tbid , Police Act, 189u 
(53 & 54 Vict c 45), ss 10.23(2)) 

{k) The exception includes fines payable to a party a^ 2 :£^loved or to an 
informer (Metropolitan Poheo VonrU Act, 1839 (2 A 3 Aict c 71), s 47), 
tmc‘8 lecnvored unde r any Act relating to the customs or trade or navigation 
anil sued for by customs olficers {ibid, s 47), and flues recovered in am 
pioc^eedings under any Act lelatmg to the customs, excise, stamps, taxes, 
or post office {ibid , s 50) 

( l ) For thc‘Be Acts, see note (p), p 469, ante 

(m) Metiopolitan Polroe Couits Act, 1839 (2 A3 Aict c 71), s 47 This 

does not apply to penalties recovered before a cjourt of summary juns 
diction other than a metropolitan police court {Pohoe {Eecetver) v Bell 
<1872), L R 7 Q B 433, but see Metropolitan Police Act, 1829 (lU 
Geo 4, c 44), 8 37) . - 
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offences relating to dog licences, vihen the proceedings are instituted 
by a member of the Metropolitan Police Foice(n), all such fees 
for the execution of summonses and warrants as are duected 
by the Home Secretary to be paid to the Fund instead of the 
Pension Fund (o) , and all sums foi licences issued m respect of 
hackney and stage carriages within the Metropolitan Police 
Distiict or the City of London (jj) 

Sect 7 — Pmsioii Pund 

967 The Pension Fund for the Metropolitan Police Foiee does 
not differ from that established for other police forces (i/), etcept 
that the amount of the Extheciuei contiibution applicable to it is 
fixed at the annual sum of 11150,000(0 and ceitaiii fine's and fees 
aie made pajable to it («) 

An appeal against a refusal or withdrawal of a iwnsion lies 
only to the quarter sessions for the County of London (f) 

968 The Commissioner and Assistant Coniiiiissioneis of Police 
aie subject to the geneial piovisions in regard to approccsl 
service (it), and, except in so fai as they lue ni loceipt of salaru's 
fiom a parliamentaiy source, to the goiieial provisions in regard 
to pensions (d) , but they lue entitled to ii'ckon for pension purjMises 
•ray emoluments to which they may be ('iititledf/i) undei the 
Motiopolitan Police Staff Superannuation Act, 1K75(( ) 

969 The Home Secretary lias jiowei to make a huperanmiation 
allowance to peisons other than constable's eniplo\ed iindi'r the 
(’ommissioner oi Receiver, whose sniniv has lieen paid ns jiait of 
the expenses of tlio Metropolitan Police (d) and to the staff of the 
metropolitan police touitB(i’) The allowance is to be made m 
accordance with the princijiles applicable to the Civil Service, and 
for this purpose the Home Seciotaiy has jiowoi to make legiilalions 
and from time to time to vary or i evoke tlieinf / ) 

(><) Dog TjicciKOtt \(t, 1M)7 (iO iV il \i<t ( 5) , * ustoius and Inlanil 

Kevenue Act, lb>78 (11 A 12 \ lU c Ift), s 21, boo tit Vol 1, 

l>p 4(M, ‘1()4 

(o) Metropolitan Police C^>^llt^ Act, 18i9 (2 & ,3 \jit t 71), h 46, 
Police Act, 1890 (63 & 61 Vi(t c 45), w lb, 23(2) 

(p) Metropolitan Public Camago Act, 18b9 (J2 A dd \i(t r IJ 5 }, o, 
b (1), and see title birttEr aM) Aehial Tiiafj k 

(q) See p 609, jmt 

(r) Local Taxation (CiistomB and Exci«e), A(f, 1890 (')! & 61 Vict ( 60), 
9 4 

(•) See note (y"), p 476, ante 

It) Police Act, 1S90 (5 3 & o4 Vict r 4»5), s 32 (3) 

(u) Ihd ^ 8. 12 The (eitihcate of appiovfd neivue of an AsHiHtant 
( 'ommissioner may be given by the Con^issiouer {%hvl ) 

(a) Ih%d In the case of the CommiSBioncr and such of the Assistant 
^ 'ommiasioners whose salary is payable from a ])arliamentary souru^ (see 
note (o), p 467, ante\ the rateable deductions from pav aie pa} able to 
the Exchequer (Police Act, 1890 (63 & 64 Vict c 46) s 32 (b) ) 
ih) Ihtd , 8 32 (6) 

(c) Metropolitan Police S^aff (Superannuation) Act, 1875 (38 39 

Vict c 28) 
id) Ihtd , 8 1, Sched 

(«) Metropohtan Police Courts Act, 1897 (60 A 61 Vict c 26), s 5 
(/) Fohee Act, 1909 (9 Edw 7, c, 40), s 4, 
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Part III— City of London Police. 

Sect 1 — Atea 

970 The City of London has always been treated as a separate 
entity, and the right of maintaining cml order within its precincts 
18 the exclusive privilege of the Lord Mayor, Aldermen, and Commons 
in Common Council assembled (</) It was expressly excluded from 
the area comprised in the Metropolitan Police District (fi), and a 
separate pohce force was established for it in 1839 (i). Its distinct 
existence for police purposes has been secured by statute on repeated 
occasions in more recent tunes (k). 

Sect 2 — Government. 

971 The force is under the management and control of a 
ComniisMoner appointed by the Common Council, with the approval 
of the Home Secretary {1), and consists of such sufficient number 
of ht and able men as the Common Council may from time to time 
direct (m) It is maintained entirely by the City (n) and is not 
subject to inspection by the Home Office inspector (o) A pohce com- 
mittee of the Common Council exists foi the purpose of exercising 
such poweis in connection with the pohce as may be delegated to 
to it by the Common Council (p) 

972 . The Commissionei may be appointed a justice of the peace 
on the petition of the Court of Aldermen and the Common 
Council ('/), but his jurisdiction as such is subject to the same 
restiictions as that of the Commissioner of Metropolitan Police (r) 

Ho 18 B^\orn in before a judge of the High Couit (s), and takes a 
special oath (a) in addition to those taken by a justice of the 
jjf^ace {()) 


iq) See stats (1736) 10 Geo 2, o 22, and (1768) 8 Geo 3, c 21 As to 
the Poiniiiori Counoil, see title Meiropolis, Vol XX , pp 426 et seq 
(h) Metropolitan Police Act, 1839 (2 & 3 Vict c 47), s 2 
(t) City of London Poboe Act, 1839 (2 & 3 Vict o xciv ), 

(^) See City of London Traffic Kegulation Act, 1863 (26 & 27 Virt 
c covi ) , Metropolitan Streets Act, 1867 (30 & 31 Viet c 134) , Loe.il 
Government Act, 1888 (61 & 62 Viot o 41), s 93 , Police Act> 1890 (6J 
64 Vict c 46), B 39 

(1) City of Loudon Police Act, 1839 (2 & 3 Vict c xciv ), 8 3 
(fit) Ibid , 8 9 
(n) lh%d 

,(o) Comity and Borough Poboe Aft, 1856 (19 20 Vict o 69), b 32 

ip) City of London Pohce Act, 1839 (2 & 3 Vict c xoiv ), s 66 

iq) Ibid , B 6 

(r) As to these, see p 470, ante 

is) City of London Police Act, 1839 (2 & 3 Vict o xciv ), b 5 

(а) Ibid The special oath is in the following terms — I, A B , do 
fwear that I will faithfnUv and honestly according to the best of my skill 
and knovi ledge execute a& the powers and duties of Commissioner of the 
City Pohce under and by virtue of ” (the above Act) 

(б) Jhtd , 8 6 As to tbesa oaths, see Promissory Oaths Aot^ 186S 
& 3? Viet c 72)^ and title MaQISTRATi^, Vel XIa , pp 539^ 649t 
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978 He appointe the number of men directed by the Common 
Gooneil {e)^ and mahee regulations for their management (d) He 
may suspend or dismiss any man ahom he thinks remiss or 
negligent m the discharge of oi otheiuise unfit for his duty, but 
must report such action from time to time to the Lord Major (rf). 

974 He has power to make regulations for the ordeimgof stieet 
traffic during hours of public worship and on the occasion of pro- 
cessions, rejoicings, and illuminations (c), and geneially to enforce 
the regulations in regard to traffic made by the Court of Aldermon (j ) 
He has also similai pow crs to those possessed by the Oomiiiissionor 
of Metropolitan Police for authoiisiug constables to entoi unlicensed 
theatres and gaming houses is) 

975 In the absence or illness of the Gommissionei , the officer of 
the Force next in authoiity may act in his place for such time us 
may be appointed by the Lord Mayoi and santtionod by the Home 
Secretary (h) 

Sect 8 — Spmal Pourix 

976 The constables have all the powers of a constable at common 
law or by statute (i), and are sworn to act foi all places ^Mthln the 
City and Liberties of the City of London (h) 

They may ariest idle persons who aie disturbing the peace, oi 
whom they suspect of having committed oi intending to commit a 
breach of the peace, oi whom they find between sunset and Ham 
lying or loitering in any highway, yard, oi place and not giving a 
satisfactory account of themselves (/), also persons ooninutting 
certain specified stieet offenc(^s(m) or throwing mud into the rivet 
Thames (n ) , and they have power to search and detain any vessel, 
l)oat, cart or carriage on which they suspect the piesence of stolcm 
liroperty (o), and to kill dogs tliai aie mud or have been bittcai by 
mad dogs (p) 


(c) City of London Police Act, 1839 (2 & 3 Vict o > iv ), « 9 

(d) Ih\d , B 14 

(e) Ibid , 83 20 — 22 , and see title Strfit ano Aeki vl Trahic 

(/) Metropolitan Streets Act, 1807 (30 Ac 31 Vast c 134), b 3, und see 
p 470, ante see, however, the City of London (Street Traffic) Act, 1909 
(9 £dw 7, c LxviJ ), which gives to the t'ourt of Aide rnicn the right to ftiakc 
regulations under the above Act, alters the. hours during which cattle nny 
not be driven through the streets (8 a ni to 8 p m ), and superscnii s t he 
regulations in regard to itmcruut traders, and set title biKiEr and 
Asgial TI'raffic* 

ig) City of London Police Act, 1839 (2 & 3 Vict c sciv ), m 20—32 
i»ee p 472, anU , and see titles GAMi>a and Wagebino, Vol XV , p 291 , 
Theatres and Other Places of Ln’iertainmbnt 

(fc) City of London Pohee Act, 1839 (2 & 3 Vict c xoiv ), s 25 

(*) As to these, see p 497, po«l As to penalties for negleet of dul v 
uiid nnauthonsed possession of umform and aocoutremeiits, see p GOi, 
pOft 

(fe) City of London Police Act, 1830 (2 & 3 Vict e xciv ), s 9. 

(l) IbJ,B 18 

(m) Ibul , 8 35 

(n) IM , 8 45 

(o) lUd , 8 40 

ip) Ihtd , 8 4i 
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977. There is no power to appoint parish Constables in the City 
of London (q) , but special constables appointed either in the City 
or the Metropolitan Folice District have authority to act as such 
thioughout either area (/) 

978 The (’onimissioner and all the members of the Force are 
foi bidden to c<iiivas8 at any pailiamentaiy or municipal election («), 
but they me not disentitled to vote (a) 

Sect 4 — Finance 

979 The treasurer of the City of London Police is the City 
Chiinib( 1 lain (/i), whose accounts in lelation to the police are laid 
annually befoie Parliament (< ) and before the Common Council (d) 

980 The Police Fund is Hupplied, as to a quarter of the bum 
requited, by payment out of the revenues of the City of London (^), 
mid as to the remaining thiee quarters by a police rate not exceeding 
Hd in the i and assessed in the several ^iiids by the aldeiman, oi 
Ins deputy, and the majoiity of the common councilmen of each 
wmd (J ) The police committee of the Common Council may rectify 
oi amend the iate(V/), but must report the fact to the ward 
authonties, who may appeal against the alteration to the Court of 
Aldoimen(/0 The decision of the latter is conclusi\e (i) 

981 Tlie Pension Fund of the City of London Police is not 
governed hy tlie statutes relating to the pension funds of other police 
toic(‘8 (A) It 18 maintained out of regular deductions from the pay 
of the constables, rateable deductions fiom their pay during sickness, 
fines imposed on constables, or for assaults on constables, or on 
di unken peisoris in a couit of siimmaiy jurisdiction in theCit}, 
mid fi 0111 the pioceeds of the sale of police clotlnng (/) The City 
tJi'anilieilam is the tieasmei { 1 ) 


(q) Pariflli ronstabloa Act, ^1842 (5 & 6 Vict c 109), 8 21 

(r) Police Act, 1890 (63 & 64 Vict c 45), 8 28, and see p 474, ante 
(«) Oitv of London Police Act, 1839 (2 & 3 Vict o \tiv ), 8 8 

{a) Police Disabilities Remo\al \cts, 1887 (50 A. 61 Vict c 0) and 180J 
(60 Si 67 Vict c 6), see title Flections, Vol XII, p 311, and see 
pp 468, 474, ante 

(h) City of London Police Act, 1839 (2 3 Vict c xciv ), s 91 

it) Ibid , s 92 
[d) Ibid , a 9^ 

{e) Ihid , a 57 

if) Ibid 8 68 The majiner in which the rate is to be made and 
recoiyf^red is sot out m , ss 58—8^ , see title Rates and Rating The 
oxponses of the ward officials are payable out of the police rate (City of 
London Police Act, 1839 (2 3 Viot c xciv ). sa 82, 85) The Common 

Council and police corniiuttoo have power to inspect the rate (ibid ,8 81) 
(p) Ibid , 8 68 The pohcc committee or the Common (Council may 
remit rates on the ground of poverty or for any other sufficient cause 
{%btd , A 77) 

(A) Ihtd , 8 69 
(!) Jbid 

il) Police \ct, 1890 (53 & 64 Vict c 46). s 39? seep 609, poFt 
(Jy 1 ity of London Police ^Acl, 1839 (2 & 3 Vict o iciv ), a 11 



Part III— City of London Pouce. 


982 The Common Coonml or the police coJnmittee may order the 
Baperannnation of any constable on the recommendation of the 
Commissioner, and may fix within prescribed limits the antouut of 
his superannuation allowance (m) 

If a constable is retired fiom the force oaing to disublomont 
consequent on the execution of his duties, the Common Council or 
police committee may ai^ard him a superannuation allowance not 
exceeding the amount of his pay (v) 


6iQr.4. 

FllilJIOIk' 

Soper- 

(uinoatioEU 


983 Constables who have recened wounds or iii]uiies, oi shovn Spociai 
extraordinary diligence, oi incuried unusual expenses in executing 
the orders of the Commibsioner in the arrest of offenders and in the 
preservation of the peace, may be a^^arded a special allowance hy 
ihe Court of Aldermen, but it must not exceed the amount 
recommended by the Commissioner (o) 


984 The police authoiity in the ease of damage by not is the Autiioiiiy 
Common Council (ji), and application foi coniponsation is toboimule 
to the town clerk of Loudon (q) Paymoiits made ns componautioii liot * 
aie made from the police late(r) 


985 Apart fiom the general piovisions foi mutual assistance Co oiicmtion 
between police forces («), special provision is made for co-opei ation 
between the City of London and the Metropolitan Police in case of rolite 
emeigoncy (t) 


Part IV.— County Police. 


986 A police oiganipation for the counties came into hong in np\Hi)pm(ne 
1BS9, when ihe po>Nor8 of county justices to appoint specjul 
constables were transfprmed and extended (a) 

The new organisation, which was originally permissive, wasimide 


(m) (.ily of London Police Act, 1839 (2 & 3 Vut o xciv ), h 12 
I lie amount a^^arded is graduated according to the length of service, 
hut if the constable is under sixty years of age it is unlawful to make 
any allowance except upon the certificate of tiie Commissiouer that he 
18 incapacitated from further performance of his duty In no case is 
a constable entitled as of nght to any superannuation allowance (ibid ) 

(n) IM 

(o) Ibid , B 13 

ip) Riot (Damages) Act, 1886 (49 & 50 Vict c 38), Sclied I , and see 
r>l» 607, 608, post 

(q) Home UfiTice Regulation, 30th June, 1894 

(r) Riot (Damages) Act, 1886 (49 6c 90 Vict c 38), Sched I 

(«) See p 4^1, post 

(1) City of London Pohee Act, 1839 (2 & 3 Vict c xciv ), s 21 The 
Home Secretary, at the re^quest of the Lord Mayor, may authorise llie 
employment of Metropolitan Police m the City, and the Lord Mayor, ut 
the request of the Home Secretary, may authorise the employment of City 
poUce in the Metropohtan Pohe^ Dieinct In either case the constables 
whose Bervioes are lent have the powers of the constables of the area m 
which they are called upon to serve 

(o) County Pobco Act, 1839 (2 & 3 Vict, c. 93), ss 1, 2 , and ace p 4‘J3, 
po$t 

— xxn, 
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compulflorv in all the 6ounti6B in 18f56 (6) , and there are now sixty 
county pohce forces in England and Wales (<•). 

987 The aiea foi which the county pohce force acts is that which 
IB under the authority of the county council (d) , but outlying parts 
of counties, winch are not conveniently situated for supervision by 
the police of their own county, may, by agreement between the 
resjiective Blatiding joint committees, be supervised by the police of 
an adjoining county (e), and boroughs which have no police force 
of their own rna\, by agreement between the county and borough 
councils, be placed under the supervision of the county pohce ) 

988 Whon formed, the organisation was put under the control of 
the county justices at quarter sessions (^/) and remained bo until 

wlien this part of the justices’ jurisdiction \vas transferred to the 
standing joint committee of the county council and of the justices 
at quarter sessions (/t) 

The standing joint committee now appoints the chief coii- 
siahlo (0 and, with the approval of the Home Secretary, hxes 
tlio stiength of the police force, the number of suboidmato officers 
with tho gradations of rank, and the duties and pay attached to each 
liuik (L) 

The standing joint committee is the authority which provides 
lioluo stations and lock-up houseB (Z), and the standing joint 


{h) County and Borouffli Police Act, 1866 (19 & 20 Vict c 69), s 1 Thf^ 
pioviMons ol the Polue Act, 1890 (53 A. 54 Vict c 45), supersede those of 
all local Ac Is whore the laitci aie coutiadictory to it {tbtd , s 31) 

(c) Police tore 08 lla^e been established for ail of the fifty three countas 
of hnjjjlaiid and Wales except those of London and Middlesex, which arc 
wliolly within the Motiopofiiin Police Distnct , see 467, ante Tho 
conntKs of Yoik and Liiicolu have separate forces for each of their 
lespof ti\e iidin^s or diMMions , and the Isle of Ely (see tho County Pohce 
Vil, 1810 (J& 4\ict c 88), 8 34), the soke of Peteiborough (see the 

and Boiough Police Act, 1856 (19 & 20 Vict c 69), 8 30), and 
tho Isle of Wi^iht each maintain a sepaiate force 

(d) rius (loos not api^ly to the counties of London and Middlesex, nor to 
such paits of the counties of Hertfordshire, Essex, Kent, and Suney as an 
wit lull the Mcliopohtan Police District, see p 467, a7ite Detacher! 

nt'^ ot eoniitios were formerly placed iindei the supervision of the pohce of 
tlu ( omil y ill will! h they were physically situated (County Pohce Act, 1839 
(2 A 3 \ let c 93), 8 27 , County Pohce Act, 1840 (3 & 4 Vict c 88), 8 2) 
but this pi 0 vision has been rendered superfluous in practice owing to the 
rcaiiangeinent of county bouudaiics made m pui*suauce of tho Local 
Cio\ eminent Act, 1888 (61 52 Vict c 41) , Bee thid , ss 60—54 

(e) County Police Ac t, 1840 (3 4 Vict c 88), s 2 

( / ) See p 490 j)o«i 

ig) (‘ounty Pohce Act, 1839 (2 & 3 Vict c 93), s 2 
OA Local Govoriinient Act 1888*, 51 & 52 Vict c 41), ss 9,30, and see 
tith s Loom. Gc)\>tt^iMENT, Vol XIX , pp 348 et sea , 370, MAOisiRixtS 
Vol \l\,p (Ml 

(t) ( iuiiitv Police Act, 1839 (2 A. 3 Vict c 93), s 4 More than on© mav 
be appointed, and one may be appointed to serve m more than one counts 
County Pohce Act, 1857 (20 Vict c 2), 8 2) Thus, Cumberlan<l 
and U » "tinoieliind Ll^ethe same chief constable, as also have the throe 
parti' o( Liiic oln«,iun% and the pohce of the soke of Peterborough are under 
the chief cou5?t ible of Nortliainptonshire 
(k) County Pohce Act 1840 (3 & 4 Vict c 88), b 26 
(Z) Petty Sessions and lidck up House Act, 1868 (31 ^ 32 Vict c 22). 
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eommitteeaof adjoining counties, or the standing joint committee of 
a county and the council of an adjoining borough having a separate 
commission of the peace, maj combine to provide such buildings on 
their borders for their mutual coiivenienco (m) 

989 The rules for the governmont, pa^ , clothipg, accoiitreinontb, 
and necessaries of the county police foices aie laid down b> the 
Home Secretary with a view to unifoimity, but the> niav lie 
modified by him, on tlie application of the standing joint com- 
mittee of any county, to meet the needs of that count} («) 

990. At the discietion of the standing joint coniinittoo tlie 
county maybe divided into police distiicts, with a greatei oi smaller 
number of constables in each as the> think iit(o) \Vhei e this di\ ision 

in force, the whole county is charged with the general oxpenst^s of 
the police, and the police themsehes aie available for general 
county woik , hut the paiticular distiicts must pay hr the salanos 
jind clothing of the police actually serving within them (;>) 

991 The cost of the county police force is defia\ed out of the 
police account of the county fund [q) Theie is paid into that ac i ount 
annually by the countj council a sum ecjiial to halt the cost of 
the pay and clothing of the police t?), and the sum is )e])a\al)le to 
the county council out of Exchequer coniuhutions to tli(‘ Uual 
uuthoiities (s), subject to the certificate of the Home SiuieUi\ as 
to the elhcioncj of the force (t) The lemaindoi of the sum letjmied 
IS raised bv a police lato, winch is levied by the county coiim il on 
the same basis as that for the countv rate, and collected by the 
county tieasurei fiom the guaidians of the jiooi (a) 


Local Government Act, 1888 (51 A 62Vict c 41), s 3, C\Minl> Polue 
Act, 1840 (3&4Vict c 88), s 12 

(m) Petty Sessions and Lock up House Act, ISGH (31 32 A u t ( 22) . 

Local Government Act, 1888 (51 & 52 Vut c 41). 8 3, (’oiiuty PoIko 
\ ct, 1840 (3 & 4 Vict c 88), s 12, Loek up IIouhcs A<t, 1848 (11 A 12 
\ ict 0 101) , County and Boroupb Polne Act 1856 (Pl A 20 Vict ( Ofiff 
hi 22, 23 , and see htio LocAt Govi RNMJrNi, Vol XIX i> ‘H9 ^ 

{n) County Police A( t, 1839 (2 & 3 \ict c 93), b 3 , I " h»o tin* Poll* o 
Act, 1890 (53 & 64 Vut c 45), s 31 

(o) County Police Act, 1840 (3 A 4 Vut c 88), 8ft 27, 28 , Local (lovcrn- 
ment Act, 1888 (61 & 52 Vict c 41). a 9, /I'e Local Govcrnmfnt Aft, 
1888, Ex parte Leicester shire County Council and SUmding Joint (JonimitUc 
of County of Leicester, [1891] 1 Q B 53 Police dwtru tH may have ihcir 
boundanea altered or unitcul, as the standing joint committee mav trorri 
tune to time think fit (County and Borough Police Act, 18t56 (19 A 20 Vict 

1 69), s 4, County and Borough Police Act, 1859 (22 A 23 Vut c 32), 
si) A single palish may be constituted a police district (L'x pnrie 
Knowlmg (1860), 6 B AS 195) 

(p) County Police Act, 1840 (3 A 4 Vict c 88), s 28 

(q) Local Government Act, 1888 (51^ 62 Vict t 41), sh 24,68, and Rce 
title Local Governmfnt, Vol AlX,p 353 The county tre isurcr must 
luaintain a separate police account (Couiitv Police Act, 1839 (2 A 3 Vict 

< 93), B 83), and carry to it all fees and fines which arc payable to the 
police Aft to the fees and other suma payable to the pension fund, see 
p 514, post 

(r) Local Governmont Act, 1888 (61 A 62 Vict o 41), 8 24 (2) (i) 

is) Ibid , B 24 (2) , ^ ^ ^ 

(t) Ibid , 8 26 As to this certificate and the consequencefl it it i« with- 
held, Bee p 617, post . 

(a) County Rates Act, 1844 (7 A u Vict, c 33) The rate is a uiuforia 
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d92. The chief coMtable is xn command of the force and ig 
responsil^le for its general dispositions and government ( 6 ), subject 
to the lules made by the Home Secretary (c) and the approval of 
the standing joint committee (d) 

lie appoints the subordinate officers and the rank and file with 
the approval of justices at petty sessions (c), but he may dismiss all 
or any of them at his pleasure (/) 

It 18 Ins duty to make a monthly return to the clerk of the 
peace, based upon similar returns made to him by his superin- 
tendents, of the number and disposition of the men in his com- 
manded/), and to make a quarterly repoit to the standing joint 
committee on such matters concerning the police as the standing 
joint committee may require (/<) 

He must attend every court of general oi quarter sessions (/i) and 
comply with the directions given him m regaid to the police to be 
present at asfei/es(t), and must obey all lawful directions given to 
him, whethoi by the standing joint committee, or by the justices at 
quartet sessions, oi the county council (A.) 

lie may not have any other profession or employment (/) oi 
canvass at parliamentary elections (;»), and is exempt fiom serving 
on a coroner’s or other jury (n) The statutory provisions relating 
to the superannuation and pension of constables apply to chief 
constables (o) 


Deputy clilcf 
constabla 


993 With the appioval of the standing joint committee, the 
chief constable may appoint one of his siipenntenclents to act as 
lus deputy in the event of his incapacity, illness, or necessan 
absence from tlie county (/O A deputy so appointed may act in 


rate subject to tbe existence of separate police distncts , see County Police 
Act, 1840 (3 & 4 Vict o 88) s 28 and p 483, ante But the rate is not 
i^^nod in the Metropolitan Police Distnct, or in detached parts of counties 
contributing to tbe police late of another county, or m any municipal 
boiough {ibid, 8 3) A» to ihe county rate generally, see titles Loc\l 
Guvbrnmlnt, Vol XIX , p dob, R\tts and IIaiing 
(6) County Police Act, 1839 (2 & 3 Vict c 93), s 6 
(o) Ib%d , see p 517, post 

(d) Ibid , see Local Government Act, 1888 (51 & 52 Vict c 41), a 30 

(e) County Police Act, 1839 (2 & 3 Viot c 93), s 6 

if) Ibid He has also power to suspend a constable whom he thinks 
negligent or remiss, and to impose a une up to the amount of a week s 
pay, or to degrade an offender to a lower rank (County and Borough 
Pohoo Act, 1859 (22 & 23 Viot o 32), s 26) 

(0) County Police Act, 1840 (3 & 4 Virt c 88), ss 31, 32 
[h) County Police Act, 1839 (2 & 3 Vict c 93), a 17 
(t) Sheriffs Act, 1887 (50 & 61 \^ct c 65), s 9 

(k) County Police Act. 1839 (2 & 3 Vict c 93), s 17, County and 
Borough Police Act, 1856 (19 & 20 Viot o 69), s 7 , Local Government 
Act, 1888 (61 dc 52 Vict c 41), s 9 (2) 

(1) County Police Act, 1839 (2 & 3 Vict o 93), s 10 

(m) Ibul , a 9, and see title Electtons, Vol XII, p 311 
penalty for di<iobedience to this provision is £20 
in) County Police Aet, 1839 (2 & 3 Vict o 93), s 10 
fo) Police Act, 1890 (63 h 64 Vict o 46). 8 12 As to these, see pp 5» 9 
Sl »eq ,jpo9t . 

(y) County Police Act„ 1839 (2 & 3 Viot o. 93), s 7, 



Paki IV.— CoTOtY PoLirH 


48$ 


the event of a vacancy m the oflice of chftf conataoie owing to 

.leath or otherwise, but not for a longer period than three raontha {q) Cotntir 

994 . Subordinate members of a counlv police foioe aie sworn m 
before a county justice (;), and are requuod to make a declaiation ^'“bonJiuai* 
!■, to previous public employment (s) ^^h^le serving as constable 
they may not exercise anj othei profes'iion or employment (ab and 
■lie exempt fiom senuce on a coroner s or other jiiiy oi in the 
military forces of the Ciown (h) 

They have power to act throughout the area of the (ount> in lowm*. 
which they serve, and in any adjoining county (c) They ha\c 
also powei to act in boroughs situated wholly or partly within the 
lounty where they seive, and must olwt’i the lawful commandH of 
justices evertising jurisdiction within any such borough (i/), but 
ilic> must not be required to act iii an> liorougli ha\ing its own 
jiolice foice except in execution of the wan ants of tlie lountv 
] islicos 01 bj the ouloi of then ciiief constable oi aiip-'unteiulent(i). 


Part V. — Borough Police. 

995 The 8j8t(‘in of policcMn hoiou^^liB ^\a8 fornieil> dopoiidfint I»t\elopropni 
upon the common la\s n^hfc of the jtisticc« to a])point coiislahlcH, 
ind upon the teims of the dun id of each In IS'l*) the 


iq) County Police Act, 1839 (2 & 3 Vic< c 9J), 8 7 
(r) Th%d , a 8 Inatead of taking an oa<h they may now iiiaKo a 
iM'laration (Promissory Oaths Act, 1808 (31 A J2 Viet c 72), s 12). 
tc title Magistrates, Vol XIX , p 541 
(n) Police Act, 1890 (53 & 64 Vict c 45), 8 26, lied II An tu 
tinlties for neglect of duty and unlawful poBSOKhi u «£ arniB and 
It ( oiitreraents, see p 501, post 

{a) County Polite Act, 1839 (2 A 3 Vict c 93), s 10 Ihis proMsion 
1 *e 9 not prevent their acting os iiiHpfctoiH of weights and mcasuus, if 
pointed by the piojier county authorities (If \ Juivift (IS54), II H 
10 ) 

tb) County Police Act, 1839 (2 & 3 Vict c 93), 8 10 
(0 Ibid , s 8 The police of any <»f the border counties- Xorthumlur- 
1 J(l, Cumberland, Berwick, Roxburgh, and Dumfries- ha\e powder lu any 
' those counties to execute warrants of aricht for an ollento comrnilled lU 
he county winch they serve (Police C^cotlaiid) Act, 1857 (20 & 21 Vict 
‘ 72), 8 11) 

id) County and Borough Pohee Act, 1866 (19 & 20 Vict c 60), 8 6 
(e) County and Borough Police Act, 1869 (22 & 23 Vict e 32), b 2 The 
luef constable or superintendent is given power to order his const abbs to 
t in such a borough in cases of special emergency when nsquiied t<# do so 
A the watch committee (ibtd ) The county police cannot, except in the 
asp of fresh pursuit (see Indictable Offences Act, 1 848 ( 1 1 & 1 2 Vict c 4J), 
10), execute a warrant in a borough which maintains a separate police 
' fo unless the warrant IS indorsed bv a borough justice (E v fjumplon 
'330), 6 Q B D 341, C t R), and see titles t rimlv ii Lvw tsii 
VoL IX , p 308, MAGfrffKATLS, Vol XIX, p 564 
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organisation of the sj^stem was placed in the hands of the watch 
committee of the borough council of every municipal borough (/ ) 

This airtingoment, which was specially preserved when the couiiU 
police system was established (17), is still maintained in the case of 
those boroughs which have a sepaiate police force There are, how 
ever, many hoioughs which do not maintain one Thus, borough', 
with a population of less than 10,000 in the yeai 1881 which 
ioimeily maintained a s(paiato police force were, in 1889, tranh 
h rrcd for police pin [loses to the county (/i), and boroughs mcoipoiated 
since 188‘2 have not the right to mainiain a separate police foui 
unless they contained a population of more than 20,000 at the date 
of the last ((*nsiis taken before incoipoiation (t ) Power has also 
been gutoi by skitiite foi the consolidation of count> and borougli 
jiolice foices (A), and this power has been Uvkcm advantage of in vei \ 
many cases 

There remain, liowevei, 128 cases of hoioughs which maintain 
separate police torcetO 


if) Municipal Coiporations Act, 1835 (5 & 6 Will 4, c 76), s 70, 
now repealed and replaced by tlie Mimidpal Coipoiations Act, 1882 (45 
46Vi(t ( 50) 100 

{(f) (’oun(v PoIko Act, 1839 (2 & 3 Vict c 93), s 24 

(A) TiOcal (Government Ait, 1888 (51 & 52 Vict c 41), s 39 (1) 

(0 Munii ip il Poiimratioim Ai t, 1882 ( 15 & 40 Vu t c 50), h 215 
(A) (N^nnty I’oliic Act, 1810 (3 Ac 4 Vict c 88), a 14, County and 
Poioui^h Poll! c Act 1856 (19 & 20 Vict c 69), a 5 But a separate polui 
foil o in a boiou^rh with a populalioii of rnoie than 15,000 peisons at the Iasi 
I enmm irt not to bo supcrsi di d without the authority of the Home Secietai , 
(ilnd H 10) , and mi, fuitlnr, p 518, jfost 

(1) 31u 3 follow ing ail t he boroughs maintaining a separate police fort e - 


Ashton iinili i L3 no 
Jl icup 
W irnslaplo 
^Jaiiow 
♦H ith 
B( dloiil 

Ml uMok upon < d 
1>( \ eiloy 
♦Bnkonbe id 
•lliinuiighuiu 
•hlai khurn 
* Blackpool 
♦Bolton 
♦Bootle 
Boston 

♦Bournemouth 
♦Bi ad lord 
Blidsrwatcr 
♦Blight on 
♦Bristol 
♦Buinlej 

♦Burton upon lieut 

C imbnilgp 
*Canti rbury 
ardiff 
CurlLsJp 
Carmaithen. 

•Cbofttor 


(3icsterfield 
Chipping Wycoinix 
( litheroc 
( oleliester 
Coiigletoii 
*('ovcnti3 
*1 )( rby 
♦Devonport 
l)i wsbury 
J>oiu aster 
I lover 
Pm barn 
♦I istbounio 
♦1 \eter 
Polkeslono 
♦(ratotthead 
(dossop 
( rantha/n 
(iiHvesenil 
•(iiimsby^ ((Great) 
(Guildford 
♦Halifax 
Hartlepool 
♦Hastings 
Hereford 
Hove 

•Hudderafield 

•Ijww ich 


Kendal 

Kidderminster 
King’s Lynn 
♦Kingston upon Hull 
Lancaster 
Leamington 
♦Leeds 
♦Tyf icestcr 
♦Lincoln 
•Ln erpool 
Tiouth 
Luton 
M ictlesftild 
M iidstone 
♦A fan Chester 
’'Targate 
♦Merthyr Tydfil 
♦Middlesbrough 
Xoath 
Newark 

Newcastle under- 
Lyme 

♦Newcastle upon-Tyn*' 
♦Newport (Mon ) 

New Windsor 
♦Northampton 
•Norwich 
♦Nottingham 
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996. The area for which a borough pohce force acts is that 
covered by the borough itself, but boiough constables aie entitled, 
and may be called upon, to act in any place in a countj area witlun 
seven miles of the borough (t/i) 

997 The authority which controls tlie foice is the watch com- 
mittee of the borough council which has the power of appoint- 
ment (o) and disuiisBal (j)) of borough constables It may impose 
tines on, or reduce the rank ofp/X oi suspend (/) a constable foi 
negligent perfoimaiK o of his duties, and mav, on the lecommonda- 
iion of the borough superintendent of police and with the appioval 
of the borough council, giant lowaids foi moiitououB condii('L(A) 

998 The force is mainlaiiiod out of the boiough fund (0 to 
which the boiough late (u) and watch late, if any (/>), aie pajahle , 


♦Oldham 

♦Oxford 
I*enzan< e 
I’clerboroiigh 

♦Plymoutli 

l\)olo 

♦I'ortsinouth 

♦Piehton 

ItaniBgiite 

* Iloaduig 
lleigalo 

* Uo( hdalc 
Itocliestci 

♦Rotherham 

Ryde 


Saint Albans 
♦Jsaint Helens 
♦isalfonl 
Salisl)iiiy 
Sc ii borough 
♦Shetheld 
Shrew sbiirv 
*souihanij)1on 
^Southport 
♦S(»uth Shi< Ids 
Mal> biulgi 
♦stcK kport 
*Stoke upon 'I rent 
♦siindeilaiid 
lUbca 


Tivoi ton 
"1 1 m o 

'rmibiidge Wells 
•'I \ neinoulh 
W akelield 
*\\ alsall 
*W irnnglon 
*\\ eftt Harll( pool 
Weymouth 
♦\\ igaii 
\\ JIM hester 
•Wolverliumplon 
•Wok eslfM 
•^ arnioulli ((h( at ) 
•York 


'Tin boiougbs niaikul • aie eounty lioioiighs 1 heio aio Hevinly tivo 
nf HU(h boroughs, but heven are not mdmhd m Ibis hsi, nairuly, ( ro^doii 
md West Ilain, which aic m the Aleliopolitan Police DiHliict (see p 407, 
(inie), and Huiy, Dudley, (iloueehter, .Sine tlnvick, and West Riomwic^ 
the pohce forces of which nro consolidated with couiil> police forces 
Vs to consohd ction, see ]) 400, post 

{m) Municipal Porpoiations Act, 18H2 (45 40 Vict c >0), r 101 (J) 

(n) Ibtd , ss 100—102 , Poiinly and Borough Pohce Ac 1856 (10 ik 20 

\ict c 69), and 1859 (22 2J Vic t c 32) 0 he watch c ommit h e c on- 

’'ists of the mayor and not inoie than one third ol the me mix is of tho 
liorough council (Muuicipal (\)i poi ations Ac^t, 1882 (45 & 40 Vict c 50), 
R 190 (1) ) It acts by a ma)orjly of tliosc picseiit, lhr(‘-4* const it ul mg a 
^juonira (ibid , s 190 (2) , and see title Loc\l (ioviRNAii nt, Vol AIX , 
I-p 311, 321) 

(o) Municipal Corporations Act, 1882 (45 & 46 Vict c 50), s 101 (1) 

ip) Ibid , 8 191 (4) 

(q) County and Borough Police Act, 1859 (22 23 Vut c 32), s *20 

The amount of the hne must not exceed one week’s pay Tho punishinenlH 
are in addition to any others to which the offending constable may bo 
liable {%bid ) 

(r) Ibid This power may be exercised by any two justices having 

jurisdiction in the borough (Municipal Corporations Act, 1882 (45 4(1 

\iet c 60), 8 191 (4) ) 

(s) County and Borough Police Act, 1859 (22 23 Vict c 32), s 21 

it) Municipal Corpoiations Act, 1882 (45 46 Vict c 50), s 1 1<), 

Mied V , Part II , and, aa to the borough fund, see fitU Local (^ovj un- 
Ment, Vol XIX, p 319 

fa) Municipal Corporations Act, 1882 (45 & 46 Vict c 50), « H4 

[h) Municipal Corporations Act, 1882 (45 & 46 Viet c 50), sh 197 200, 
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but a Burn equal to lialf the cost of the pay and clothinp; of tb« 
force IB repayable annually to the borough council out of the 
Excbefiuer contribution to the local authority, subject to the certifi- 
cate of the Home Secietaiy of the eihciency of the force (c) 

The treasiutr is the borough treasurer, by whom payments mav 
be made on account of expensea of the police subject to an order ot 
tlio borough council((?) The powei to provide police stations anil 
lock-up houses n \e 8 Le(l in the council of any borough having a 
separate coinmi'^hion of tho peace (c) 

999 The lognlaiions affecting the contiol and discipline of 
borough police fojces aio conimonlv contained in special local Acts 
passed with tlint olqeci , but an adoptive public Act( / ) (lieioaftei 
lefeued to as “the adoptue A(t”), passed foi the purpose of 
s( curing unifoniiiiy in such legulations, has been adopted by many 
boroughs and incoipoiaUd in tin ii special Acts 

Under jirovisions of the adoptive Act the jieisons to whom 
authoiifcy is given by the special Act liave powei to appoint aiul 
dismiss constables and a Rupenntendent constable (f/X to pay tin 
ovpenses of prosecutions, and to make Hucb allowances and giai ’ 
such wages 01 salaries to the conslahles as thev mav think fit (h) 
They ina> also, it they think it necessary, appl> foi the appoint 
rmuit of additional constables hv the chief constable of the coiintx 
in w'huli the hoiough is situated, and pay foi llie cost of them(i) 

Tlin poweis of coiistahhs appointed undei the adoptive Act, or \ 
spc^cial local Act mcoipoiating it, may be cxoicisod in tho an i 
liuiited liy the sjiocial Act and in anyplace not nioio than five mile ^ 
outside it (L) 

The adoptive Act contams uuineious piovisions relating to btieet 
olloncoH, flies, places of public lesoit, liackney carnages and public 
bathing wliicli, iiiehiiec tive of any local Act, are opeialive in evei v 

in ban clistuct (I) 

s, 

1000 In addition to the duties placed upon the police by tin 
adoptive Act or any siiecial local Act, tlieio is agoneial duty placed 


and Hoo title Locat. (»oviK\wr\T, Vol \]Y , p 319 The amount of 
IS liiiulcd to Hd HI the 11 per annum (Municipal CuiporatiOQb Act, IS - 
(45 46 Viot 0 50), h 197 (3) , and bco tide Kates and Rating) 

(0) Local Government Act, 1888 (51 & 52 Vict c 41), p 24 (2) (i ) , an l 
BOO p 611, pod 

(a) Municipal Corporations Act, 1882 (45 ^ 46 Vict o 50), s !4'> 
Sthed V and soo title Lee \l Goveunmf nt, \ ol XIX , p 313 

(e) Petty StcsHions and Lock up llou^e Act, 1868 (31 & 32 Viot o 2-» 
« ) As to joint look up houses, tsee pp 482, 483, nnte 
(/) Town PolkC^^ Clauscb Act, 1847 (10 &. 11 Vut c 89) 

(g) Ibtd , 6 6 
(k) Ibul , 8 9 

(1) lbul,» 7, see County Police Act, 1840 (3 &; 4 Viot c 88), g 19. an i 
see p 491, pod 

(A) Town Police Clauses Act, 1847 (10 & 11 Viot c 89), b 8 
{1) Ihul, 21—69, Public Health Act, 1876 (38 & 39 Viot o 5- 
g 171, and see titles Highways, Streeis, and Bridges, Vol XYI , 
jip 106, 167. Public Health and Local Administration , Street a’^ .‘ 
AbRUlTrahic, and^eep 502, post 
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upon borough constables to peifoim all 8ucli*duties connocted with 

the police m their respective boroughs as the uatch committee may BemiA 

fiom time to time prescribe (nO Pelioe» 

In particular, the watch committee may employ constables who 
consent to perform such seivice wholly or partially as firemen (a) 

1001 The watch committee or boiongh police authouty are Keturntniito 
required to make quarterly rotiu ns to the Home Sccietary of Ihu rfg:uiAtioi« 
l)olice regulations made by them {<>) 

1002 Borough constables aie sworn in on appointment bofoie a Sx^«arin« in 
justice having jurisdiction m the borough (p), and may be lequned <^oti«tabloii 
Lo make and sign a declaration as to then pievious serMco in a 

police force oi public employment {q) 

1003 Boiough constables are disqualified fiom canvassing (/i), Mirtoni 
hut not fiom voting, at a paihameiitaiy or miuucjpal election in the 
Lon&tituency or boiough in which they serve (//) 

(w) County and Boiough Polue Act, 1856 (19 & 20 Vict c (>9), h 7 , 
compare Amliews \ Noti Bower, [1895] I Q B 888, C A , and w»c» 
pp 497 et seq , post As lo penalty for neglect of duty, and for uni iwful 
possession of unifoim niid accoutre men Is, see p 50|, pout 

(n) Police Act, 1893 (56 A, 57 Viot c 10), s 2 Ass (o the icgulaLioim in 
legaid to the pensions of constables so employed, see p 514, imt Fire 
]K)lioe may bo employed in places wheie the 3'own Poluo rlausos At(, 

1847 (10 & 11 Vict c 89), is in force, oulsidc Uio area of the boiough and 
111 such case the exjieiises imiirrcd may be elaimod and lecovercd lioni the 
owner of the pieinibcs m which the lire has happened In Die evint ol 
disagreement as to the amount due, oi to the propiu ty of sondiiig the fin 
police to the premises, the dc<isiou of the jnslices ot the peace is fin il 
(Town Pohee (’lansos Act, 1847 (10 A 11 Aict c 89), s 31) 

(o) Mumcipai rorpoiations Act, 1882 (45 A 40 Vic t c 50), s 102 The 

dates on wliwli these are lo be made me the isf .lanuary, the 1st Apiil, 
the ist July, and the 1st October in < ich year ^ 

(p) Municipal Corporations A( t, 18h2 (45 A 46 \ ict < 50), s 191 {!) 
f'PC Town Pohee Clauses Act, 1847 (10 A 11 \iet e 80^,8 8 'J’hesv\« uing 
in now takes the form of a declaration to be made i m cordaiu e >\ilh tin 
I'lomissory Oaths Act 1868 (31 A 32 Vnt o* 72), s 12, and wt title 
Magistrates, Vol XIX , p 543 

(o) Pohee Act, 1890 (53 A 54 Vici t 43). s 26, hched I i 

(a) County and Borough Polue Act, 1856 (19 A 20 Vict e 60), s 0 

(b) Police Disabilities Beinoval A( ts, 1887 J50 A 51 Viet o 9), and 1803 
(56 A 67 Vict c 6) Undei the hrst ot these Aits ])io\iRion ih made for 
tuabhng constables on duty to vole , see title Lilciions, Vol Xll , p 311. 
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Part VI. -Consolidation and Mutual 
Assistance of Police Forces. 

Skci 1 —(Ji))i8olulati()ti oj County and liotouqh Foices^ 

1004 Tho poluf* forces of any incorporated borough may be con 
solidatcd with that of the county iii which it is situated or which it 
adjoins, hj inutnal agieement(c) between the borough council on 
th (3 one liand <ind the standing joint committee of the count\ 
council and county justices at cjuartei sossioiis on tho other (</) 
'I’he lesolution foi consolidation does not re<iuiie moie than a bare 
nuijoiity in eithei case, and is eflective^ upon the evchangeof a dul} 
c \(( nU‘(l nieniorandum of agi cement (/ ) 

A lioiough council which has sought to obtain such a consolida- 
tion agiecinont without success may apply to tho Home Secietaiv 
wlio lias powi'r to iiujuiie into tho terms of the pioposed agreement 
and lepoit tliereon to tho Sovoieigu in Council {J ) The Soveieign in 
CouiKil may thoHMipon h\ the linns and conditions undei whicli 
lonsolidalion shall take place and the d.ite as fium which it shall 
taKe elTuc t ( / ) 

1005 AVheie the iiolue of a county and boioiigh have been con 
polulated, the (mine force is undoi the contiol of the c hief constable 
of tIuMountv {(f), and w'hilo the watch committee of the hoiough 
letains tlie light of appointing boiough constables, in the absence of 
a piovision in the agreoment giving it to llie chief constable, the 
chief eonstahlo has the sole right of dismissal "Whenever he 
<li'^misses a borough constable it is his duty to icpoit the fact, with 
s^s leasons toi it, to the ma}oi of the hoiough, and any constable 
so dismissed is disqiiahtied fiom rcuppoinbnent by the Wfilcli 
eommitteo without the chief constable s assent ( 7 ) 

1006 \ consohd ationagieoment which has lieen voluntanh 
(onclndod may he deteinuned by si\ months notice 111 writing on 
either side(//'), but the notice of discontinuance must have been 
caiiK'd by a tliieo-fourths majoiity of the side giving the notice (M, 


(c) County Polue Act, 18i0 (*l & 4 Vict r 88), s 14 

(d) Ibid , see Local Govorument Act, 1888 (61 62 Vict o 41), a 30 

Ce) ( ount V Polieo Act, 1840 c 88), 8 14 The memoran dine 

must bo siijned on behalf of the county by two or more members of tlic 
standing joint committee and coiinti isigned by the clerk of the j>eace , ami 
iiniHt be under the common seal of the borough {tbid ) 

(/) County and Boiough Police Act 1866 (19 & 20 Vict 0 69),® 6 
(fi) County Police Act, 1840 (3 & 4 Vict c 88 ), 8 15 
(a) Ibid ,8 14 Tho^notice, if given by the county, mu«t be under the 
hand of one or more "members of the standing Joint committee and 
touniersigned by the clerk of the peace , if given liy the borough, it must 
be under the common seal of the borough (ibid k 
(i) Ibid 
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and the determination of the 
of the Home Secretary (k) 


agreement mifbt receue the |j^otton 


1007* Where the consolidation is in consequence of an Ordoi in 
( ouncil, its terms may be vaiied fiom time to time, or it inay be 
deteimined by a subsequent Older in Council (0 


Slot 2 of Oiu^ Poluc hu inotJhi 

1008 PovNGr IS Riven b\ statuto to police iiuthontics to 
enable them, by agioenieni, to give assistance to one anoiluM m 
emerRencies (w?) 

Arrangements may lie made foi the addition, to the foico loqiui- 
ing aid, of such number of constables as ma^ be agioed on betvNeen 
the authoiities(a) The agioement ma\ be in mow of a pailiculai 
eineigoncv oi it m.iv be a standing agreement, and it ma\ bo made 
\Mthiefeiencotoiecuinng oi uiifoies(‘en events oi otheiwiseas mav 
• •e thought expedient It mav contain sindi teims as aie thought 
expedient in legaid to tlie command, expenses and pensions of the 
idditional constables (;>) 

Duiing the lime tin* agreement is in fone, the additional 
constables have all the [)o\nois, dntie'^ and puvileg(‘s of the 
lonslables of the foice to winch tlie> aie addult^/) 

The police <iuth()iit\ leteiMiig tlio assislaiue) is entitbsl to 
leceixe an riXcheqiiei contubution equal to half the (ost of the 
pay and clothing of the men whose sei vices it enj()}b (/ ) 


Part VII. -Special Constables: Additional 

Police. 

Si c r 1 — Spi i ml CutminbL ^ 

1009 The autlioiitiea charged with the pi (ovation of the 
peace have always had the pow’er of ajipointing special constables 
to supplement the regulai peace ofiiceis in on emeigeiiPv ia\ 

(k) County and Borough Police Act, 1850 (10 iV 20 \ Kt < GO), h 20 
(Z) Jhtd ,85 

(w) Police Act, 1800 (53 A 54 Vi( t c 4‘''), s 25(1), (5) The agicturu nt 
may oe made by one poluc authority wnh m v^i il oIIk r police autliontUH 
at once {ibul , 8 2'> (5)) 'Ihcj powi i to (oiuliidc su< )i an agntiiuiit 
may be delegated by a police autlioniy to its t hu f unum of ])olu<‘ by 
i,cneral or special order, and with or without any exception, nsliiction or 
conditions (thul , s 25 (3)) For •the mutual cooperation ot the 
Metropolitan Police Force and the City of London Police, 8M) p 4H1, antr 
As to agreements between county iiohco authontios and bounigh poluo 
authonties, se'c p 490, anfe 
(n) Police Act, 1890 (53 A 54 Vict » 45), b 23 (I) 

(0) Ibid , B 25 (2) 

(p) Ibtd , 8 25 (4) 

(g) Jbul,B 25 (1) 

(r) B on the Prosecution of Rotherham Oormralton v B Cht Rfdinq of 
yorkehire County Council, 11805) 1 Q B H05, C A , and Hte p 481, anU 
(a) Compare Special CousUbltJS Act, 1831 (1 A 2 Will 4, ^ 41;, b 22 , 
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At the present day the power may be exercised by any two or 
more boiough oi county justices, upon the oath of any crediLi ‘ 
witness that any tumult, not, or felony has occurred or max 
reasonably bo apprehended in any place within their jurisdiction, if 
they are of opinion that the regular peace o&oers are insufficient 
for the preseixation of the peace and the protection of life and 
piopeity (i) 

1010 The appoiiitment is made by piecept m writing under the 
hands of the justices, x\ho may appoint as many special constabKs 
as tliey think fit(f) Notice of the appointment and the reason^ 
for it must be sent to the Home Secietaiy and the lord lieutenant 
of the county (c) 

1011 All ])oisons roadent in the place oi neighbonihood of tho 
])lace, who are liable to be nominated as parnsli constables, au‘ 
eligible (</) and compelled to bei\e (<^), and peisons xxlio aie uon- 
losident but willing to seive may be appointed ( t ) 

Whole appointment has alieady been made of the losident peisou'j 
who are eligible, those who are by law exempt may be appointed on 
the authority of the Homo Secietaiy (jf) 

1012 In boioughs, two of the boiougli "justicos in Octobei of 
evei) year aie to ajipoint as manx as tin x think iit of the inhaln- 
tants xvlio aio not legallx exempt to act as special const ibles (// ), 
but sueh peisons aie only to act upon a xxaiiant of one of the 


Constables Att, 18-0 (I Cioo 4, c 37) (iej>e'iletl) , Conbt ililes 
Lxpensoft Act, 1801 (41 iioo 3, c 78) 

(b) Special C’onstables Act, 1831 (1 2 Will 4, c 41), s 1 , and sta 

title Migimraies, Vol \I \ , p 571 

(c) Spoci il Constables Act, 1831 (1 tV 2 Will 4, t 41), f> I 

(d) Jhid , SCO p 4()-j, antt 

^(e) Special Constables Act, 1831 (I & 2 Will 4 i 41), s 8, w*e liilc 
( lUMiNAL Laxv AM) pRuciDUPr, V"ol l\ , p 1S7, iiolo (t) Oil conviction 
befoie two junta <s they aie liable to a fine of £5 lor refusing to 8er\e 
(SpciiaJ ( onst.vbles Act, 1831 (1 2 Will 4, c 41), 8 8), but tho proceed 

jiigH must be begun xMthin two tnonth8 (tbid , 8 15) The opinion was 
expres&ed in F v J meant (1839), 0 C & P 91, per Alderson, B , that 
the justices ought to cause them to bo indicted Voters at a parha 
montary election in any place are exempt from all hability to serve as 
speciai constables for that place dunng^ the period of the election unless 
they consent so to st'ixe (Corrupt Practices Pievention Act, 1854 (17 & 
Vut 0 102), e 8) 

(/) Special Constables Act, 1835 (5 & 0 AVill 4 c 43) 

{g} Special Constables Act, 181J (1 A 2 Will 4, c 40, ss 2, 3 Tin 
Home Secietary may act on the if presen Uition ot tx^o justites and ordo 
the appointment ot persons ordinal ily exempted m the places named 
the jttsiioes iMich poisons aie liable to serve for two months only Th ' 
Home Secreturv has ihe fuithei power of directing the lord beutenant i<' 
haxe spi/cnd constables sworn throughout a whole county or any part 
It, irrespective of whethiT any pemons are ordmarily exempt or not i t 
such case the persons appointed are liable to serve tor three months 

(A) Munieipil Corporations Act, 1882 (45 & 46 Vict o 60), s 196 (J) 
and sec title MAGH^iRATts, Vol XIX, p 571 This does not supersech 
the power ot borough justices to create special constables m an emergency 
under the Spepial Constables Act, 1831 (1 & 2 Will 4, o 41) ( 5 , y uuUi/tk 
(mH 13 Q B 592), see 9 491, ante. 
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borough jubtices, in which such justice must recite that in his Brnn.! 
opinion the strength of the boiough police force is at the tune 
insufficient (%) Constablei; 


1013 A declaration is lequiied to be made by special constables Dwsljumdwi 
on their appointment (A), default m making which rendeis the »» appoint* 
offender liable to a penalty not exceeding £5 (Z) 

1014 Except m the case of special consteiblea appointed under DuraUon of 
the authority of the Home Secretaiy (m), the appointment subsists »pj)ointmo»t. 
until it IS discontinued oi suspended at a special sessions of justices 

held for that purpose (n) Notice of the discontinuance or subpenhion 
must be sent to the Home Secretary and the lord heuteiiant of the 
county (o) 

1015 Special constables have all the powers which, at common Arctinn 
lawyer by statute, an ordinary constable has in a county (/;), and 

may act with the like powders in an adjoining county by the oider 
of the justices of the adjoining county (q) 

Wlien appointed by a justice or justices cxorcusing jurisdiction 
within the Metropolitan Police District or the City of Dumlon thev 
may act for the whole of that dibtiict and the City of Ijondon as if 
it were a single county (/) 

1016 The justices having jm jhdiction m tlu* place foi whnh Aiionancca. 
special coubtables have been appointed may at a special soHMions to 

be held for the purpose («) ordei payment to be made to tlie spocial 
constables fiom time to time of such reasonable allowances foi their 
trouble, loss of time, and expenses as they may iliiuk lit (0 The 

{%) Municipal Corporations Act. 1882 (45 & 40 Vh t r 50), b lOO ('!), { 1) 

(A) Special Constables Act, 1831 U A. 2 Will 4, c 41), s 1 , Piommsoi v 
Oaths Act, 1868 (31 A 32 Viot c 72), a 8, Mniiuipal <\)ip<iia1u»nH i 
1882 (45 & 40 Vict c 50), a 190 (2) IJie declaratjun of a Hpicial mhi 
stable IS as follows — ** I A B do B>voar, iliat 1 will well and truly 
our Sovereign lord the King in theofhoe of ^>eciai f onstahle for the paii^h 

[or township] of \\ithout fa\our or affection, i aln e or ill will , and 

that I wiU to the best of my power cause the peace to bo kept and ]>re 
served, and pievoiit all offences against the pc>rsons and properties of Ins 
Majesty’s subjects , and that wlule I continue to hold the said oflh e I 
will to the best of my skill and knowledge discharge all the duties tln^ieof 
faithfully according to law *’ (Special Constables Act, 1831 (I & 2 Will 4, 
c 41), s 1) 

(1) Ihtd , 8 7 But proceedings to enforce this penalty must be begun 
within two months (i&id , s 15) 

(f») See p 492, on/^ 

(n) Special Constables Act, 1831 (1 & 2 Will 4, c 41), s 9 On such 
discontmuanee or other termination of their appointment special constables 
must deliver up every staff, weapon* and otner article provided for their 
use to the person and* at the time which any justice having jurisdiction in 
the place for which they were appomted to act, may direct (tbid , s 10) 

(o) Ibid , B 9 

(p) llnd^B 5, see 21 V Porfer (1841), 9 C Si P 778 

(q) Special Constables Act, 1831 (1 & 2 Will 4, o 41), s 6, see London 
County Council (General Powers) Act, 1910 (10 Edw 7 & 1 Geo 5, 
o czziz.), B. 44 

(f) Police Act, 1890 (63 & 64 Viet c 46), s 28 ^ 

(a) Or at on a^ourned meeting of special sessions (Special Constables 
Aet, 1831 (1 & 2 Will 4, e 41), * 14) , » - « « 

(1) ZW>8 13. MeS T. Hflmilton (1868). L B 3Q B 718. 
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cost of tins pajment la chargeable to the county rate fund, or, in 
boroughs not contributing to the county rate, to the borough 
fund (a) 

Piovision IS made for the punishment of assaults on special 
constables m the execution of the duties of then office (b) 

Sect ^—Constables of Railitay and Other Companies 

1017 Special constables may be appointed in order to keep the 
peace at or neai lailioads, canals, and oiliei public \voiks(c) 

1018 Where it appears on the e\ idence of three or more credible 
\Mln(*sses that the appointment of special constables is occasioned 
by tbe behaviuiii, whether actual oi apprehended, of the peisons 
employed on such works, the justices having juiisdiction m the 
urea where such persons aie einplo>ed may make an order on the 
tieasmei of the railway, canal, oi other company for the pajment 
oi the hp(uial constables* expenses (rf), but the order must he 
made within one month of the appointment (^/), and, after notice 
to and healing the peison on wdiom it is made(c), a copy of it 
must be sent to the Homo Secietary for confiimation before it is 
binding on the comiiany (/) 

'rhe pa>ment to be allowed must not exceed 5s a day foi each 
oonsUhle employed ( /) \Micn such an older is made and con- 
hinied, payment must be made within three weeks, or m default 
the jiropeity of the company maj be distiained oii(f/) 

1019 Special constables are commonly appointed for and at the 
lequest of the railway companies for the purposes of restraining 
the commission of dimes upon their piemises, whether by their 
own eiiiployoes oi by other persons (/<) It is a necessary part of 
railway coinpanieb’ bubiiiess to piotect the piopeity entiiisted to 
thorn as common carriers oi olheiwibe, and as such the employment 


(a) ^pcclal CoriBtablea Act, 1831 (1 & 2 Will 4, c 41), b 13 In 
borougli'. the authoiised payment is 3« 6d a day and such other allow 
niuts as lie ni ule by cider of the boiough i oum iJ (Miinicipul Coipoiations 
Alt IbSJ (45 A 4b \ ict c 50), s 196 (6), Scheds IV . V (u ) ) As to the 
txpenses of special constables whose appointment is occasioned by the 
conduct of people emplojcd upon railway or other pubhc woiks, see the 
text, in/ja 

(b) ('ouMction of such an assault before two justices of the peace renders 
the otlender liable to a fine not exceeding £20, or the offender may be 
prosiHuted in the same manner as one who commits an assault upon any 
othei constable in the execution of the duties oi his office (Special Con* 
stables Act, 1831 (1 A, 2 \\ ill 4, c 4J), s 11) Summary proceedings for 
such an offence must be begun within two mouths (ibid ,8 15), and see 
j) 4l)n, post 

jd) Constables Act, 1838 (1 & 2 Vict c 80), s 1 

(i) It V Cheshre /Anes CommtiUe (1873), L R 8 Q B 344 
(/) Special Constables Act. 1838 (1 & 2 Vict c 80), b 1 The Home 
Seeretarv has power to disallow or reduce the amount of the payment 
allowi^ and the order thereupon only has force as modiBcd (thid , s 2) 

(p Ibid ,8 3 

(h) lAimbert v (htai EusUta Railway, [1909] 2KB 776, Q A , per 
Co^KB IUhpi, M K , at p "781 
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of spoci&l oonstftbloB is within the scope oO their incorporation (t). 
In practice, however, the appointment and distnisaiil of spocial 
constables is commonly rORulated by the special Acts passed for 
the several companies (L). 

The special constables aie, during the time of then service, tho 
companies’ servants, and the companies aie respoii'^iblo for the 
acts done by them within the scope of their authoiity {1) 

Apart horn the provisions of any special Act, they luaj bo clothed 
in uniform or not at the comjiames’ discretion (m) 


Beot. >. 

CMjtdilw 
ofSf^nir 
and Oner 
Companies. 


Position o£ 
couBtaUot 


1020 Special constables are also appointed for keeiiing the peace CnnAin and 
on canals and navigable rivei8(w) 

The appointment is made by two justices of the peace in the Aiuiomimcnt 
county, and bj the watch committee m boioughs, from the ptnsons diwuihsuil 
recommended to them for that puipose b> oi on helialf ot the 
proprietoi of the canal or ri\ei (o) Tho same autlioiitics have the 
powder of dismissal (p) 


1021 The special coiiatahlos so appointed foi canals and iivois iwcmof 
have all tho oidinary powers of a constable (7) Tliey ma\ not act 
within the Metropolitan Police Distiictl/) 01, except witlnn the 
actual limits of their employer’s piemises, in any hoiough, but 
elsewheie they have power to act up to a distance of a quailei ot 
a mile horn then ouiplojer’a premis<'H(«) The^ have powei to 
anebt offendcis against the Canals (Oflemes) Act, without 


( l ) Edwards v Midland Eml Co (1880), 6 Q B 1) 287, per J, 
at p 289, and see ti(J< Railways and Canais 

(A) Thus, for instance, the emnlovinent of special const allies on tho 
Gieat Eastern Railway is rcpulated by the Groat Eastt*m Ruilway 
(General Pow ers) Act, 1900 (63 A. 64 Vut 0 cx ), s 50 

(Z) Lambert v tLeat Fastern Railway, [190DJ 2 K B 776,0 A , hoo Goff 
V Great Northern Hail Co (1861), 3 E & E 672, Edwaula v Mulland 
Rati Co (1880), 6 Q B D 287 , compare hastern Counts h Rad to v 
7?room (1851), 6 Exih 314, Walker v South Eattlrni Rail Co, Smilh^S 
Same (1870), E R OOP 640 Mahoney v Re hy (1865), 4 P Ai, V 
544 But companies are not hable for the ac ts of sue I* i< rvants outside the 
scope of their authority , comparo Siev^ne v Midland Rail Co (1H64), 10 
Exch 362, and see, generally, title Masier and SbiivANr, Vol \\ , 
pp 248 ei eeq , 261 

(m) Lambert v Great Eastern Railway, supra, per Cozens Hardy, M R , 

at p 782, compare Great Eastern Railway (General Powcis) Act, 1900 
(63 64 Vict c cx ). 8 50 (5) 

(w) Canal8(Offence8) Act. 1840(3&4Vict c 50), s 1 They are re(|ui red 
to render a declaration, in the form set out m tbtd , s I, siinilar to that 
made by other Bpecial constables , Bee x> 493, ante For neglect of duty 
they are liable on Bummary conviction before a magistraU' to a hue of 
not more than £10, which may be deducted from their wagcH, or to one 
month's imprisonment with or without hard labour (Canals (OffcnceH) 
Act, 1840 (3 & 4 Vict c 60), s 4) As to Buminary convictions, see title 
Magistrates, Vol XIX , pp 589 et seq 

(o) Canals (OflfenceB) Act, 1840 (3 & 4 Viot c 60), b 1 As to canal 
proprietors, see, generally, title Railways and Canals 

(p) Canals (Offences) Act, 1840 (3 A: 4 Vict c 50), s 2, on dwinissal 
BU<m constables are required to deliver up their accoutrements (d)ui , s d) f 
and see p 601, post 

{q) Canals (Offences) Act, 1840 (3 & 4 Viot c 50), as 1, 10 
(r) See p 467, aide 

is) Canals (Offences) Act, 1840 (3 & 4 \ ict 0 60), s 1, 

2 & 4 Vict c 50 « 
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a warrant and to detain carriers of stolen goods (a), and afe 
protected against assaults and resistance to their authority (6). 
They are paid buch amount and at such time as their employers 
may think tit (c ) 

1022 Special constables may also be appointed by two justices 
on the nomination of the authority (d) controlling a harbour, dock, or 
pier, and maj be dismissed by them(f’) The persons appointed 
have all the authority of constables within the limits of the harbour, 
dock, or pier, and for a distance of one mile from ifc (/) 

1023 Water bailiffs having the authoiity of constables may be 
appointed hy boards of conseivators of fishery districts (gi) 

1024 The Chancellor or Vice-Chancellor of the Universities of 
Oxfoid and Carabiidge have po\\er to appoint special constables foi 
their lespective universities (h) 

1025 Additional constables may be appointed by the chief con- 
stable of any county, with the approval of the standing joint 
committee of the county council and of the justices of the county 
at quaitor sessions, on the application and at the expense of an\ 
person or persons who can show the necessity for them( 2 ) These 
additional constables, though appointed to serve in a particular aiea, 
have all the poweis of other count\ constables, and are under the 
authority of the chief constable, who, upon the application for that 
pin pose of the peibons who askod for their appointment, must 
diHcontiMun tln^ii employment (A) 

(а) Canals (Offences) Act, 1840(3 & 4 Vict o 60), b 11 

(//) Ibid, B 6 The penalty, on summary con\iction before a magis- 
trate, la a hue not exceeding £10, or impnBonment for two months with or 
without haul labour As to summary convictions, see title Magistiiatfs, 
VoJ XIX , pp 689 et 8eq The special constables are also protected by 
the piovisions ot the Public Authoiities Protection Act, 1893 (66 & 67 
c 61) , see title Public Autiiokitiis am> Public Officers 
) Canals (Cifiencos) Act, 1840 (3 & 4 Vict c 60), s 3 

(d) See, genoially, title Watfrs and Watercourses 

(б) Harbours, Docks, and Piers Clauses Act, 1847 (10 & 11 Viot c 27), 
ss 79, 80 

(/) Ibid , B 79 

Ig) Salmon Fishery Act, 1866 (28 & 29 Vict c 121), s 27 This is with 
out prejudice to the appointment of additional constables (i^ul ) , and 
see the text, tnfra See also title Pisheries, Vol XIV , pp 607, 609 

[h) Um\ersities Act, 1825 (6 Geo 4, c 97) The Chancellors or Vice- 
Chancellors may appoint as many men as they think fit The men so 
appointed are sworn in and receive a oertilicate oi authonty entitling them 
to act for a specified time or while they retain their certificate. Their 
authonty is ooufinod to the university and an area with a radius of four 
miles from it As to the Umversities of Oxford and Cambndge, see title 
Education, Vol XI , pp 94. 96 

(0 County Police Act, 1840 (3 & 4 Vict c 88). s 19 As to chief con- 
stables, see p 484, ante , and the powers of county constables, p 486, ante 
As to the Appointment of additioniU oonstablea in the Metropohtan 
Police Dlstnct, see p 473, ante 

(t) County Pohcc Act, 1840 (3 8c 4 Vict o 88) Such additioiial 
oonstablea are now appomtod in lieu of watchmen in parishes which 
adopted end have contmtied to avail themselves of the Lighting ami 
Wetohing Act, 1833 (3 & 4 WiU 4, c 90) (County Pohee Act, 1840 (3 Ot 4 
Y»t c 8S), B 20) 
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Part VIII. — General Powers and Duties of 

Constables. 

1026. The Police Acts give to the nieiubois of every jK>hce foice 
all the powers, piivileges, and dtUi(‘s which any conslahle duly 
appointed has within his constablewick at common law oi liy 
statute ( 1 ) 

The general duties of constables aio to preserve the King's jx'aco, 
and with that object to keep watch and w.vrd in their siweiil dis- 
tiicts, and to bung ciiminals to justice (>») 
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1027 For the efficient execution of these purposes they are given o( 
powers of arresting olTenders undcir the Maiiant of a of tlu' 

peace («), and in '^onie cases without wairaiit(o) They may not, 
however, execute the i\aiiant of a justice outside the limit of the 
area for which they act, e\c(‘pt in the case of fiesh pm suit, when 


(l) Metropolitan Police Act, 1829 (10 Geo 4, c 41), s 4, County Police 
\ct, 1839 (2 &t; 3 Vict c 93), s 8 , City of Loudon Pohco Act. 1819 (2tV \ 
Vict c xciv), 8 9, Municipal Corpoiationa Act, 1882 (15 & 40 Vitt e 50), 
8 191 (2) A constable wick is the area for winch a constable is einpowtied 
to act 

(m) 1 B1 Com , p 356 Statute of Winchester, 1285 (13 Ldw 1, o 6) ; 
Com Dig , lit Just 1008 of Peace (B 79) 

(n) For the provisions regulating the issue of such wai rants, see Indict- 
able Offences Act, 1848 (11 Ac 12 Vict c 42), Summary Jurisdiction 
Act, 1848 (11 & 12 Vict o 43), titles Criminat. Law and PiiociiniiiiL, 
Vol IX , pp 307 ei 8€q , Magistrates, Vol XIX , pp 564, 696 As to 
warrants of arrest in various matters, see also titles Coroners, Vol VIII , 
pp 266, 267 (arrest of coroner’s witnesses), Exir^diiion and Fijgiuvk 
Offenders, Vol XIV , p 422 (fugitive offenders) , G'^ming ani» Wagi a 
iNG, Vol XV, p 291 (common gaming house) As to the power^of 
customs officers, see title Kevinul 

(o) As to the nght to aiTCSt without warrant at c i.ninon law, see title 
Criminal Law and Procedure, Vol IX , pp 296- 'OO , and, under a 
variety of statutes, thtd , pp 300, 301 Members ot the Metropolitan, 
City, and borough pohee forces have power so to airest idle and disorderly 
pel sons (Metropolitan Pohco Act, 1839 (2 & 3 \ict o 47), s 64, City ut 
London Police Act, 1839 (2 & 3 Vict c xciv ), s 18 , Municipal Corpora- 
tions Act, 1882 (45 & 46 Viot c 60), s 193) • The same applies in the 
case of street offences m the Metropolitan Police District or the City (»f 
London, and m boroughs where the Town Police Clauses Act, 1847 (10 A 
11 Vict c. 89), has been adopted (Metropolitan Police Act, 1839 (2 & ’1 
Vict c 47), 8 64 , City of London Police Act, 1839 (2 &; 3 Vict c xciv ) 

8 36 , Town Police Clauses Act, 1847 (10 & 11 Vict o 89), s 28) As to 
constables’ power to arrest in certain circumstances without a warrant, 
see also titles Copyright and LiteiSary Property, Vol Vlfl , p 171 
(pirated music) , Ecclesiastical Law, Vol XI , p 664 (brawling m 
church). Infants and Children, Vol XVII, p 168 (offences undfr 
the Children Act, 1908 (8 Edw 7, o 67), Metropolis, Vol XX , p 466 
(offences against Metropolis Management Acts), Open Spaces and 
Recreation Grounds, VoL XXI , p* 696 (throwmg rubbish into public 
garden , and compare ibid , p 683) As to a constable’s power of 
recapture of an escaped prisoner, see title Crimlnaj. Law and Pro* 
CEDURE, Vol IX , p 609 
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pautVIII ttiey may e\ecute it <Et any place ^within seven miles of the 
General boundary ( 2 >) 

Powers and Upon arrfst constables may, if necessary, handcuflf a poison 
Duties of ^hoHO demeanour is violent or raises an apprehension of violence (a), 
Constaples, Heaidi him and take away from him articles that are 

dangeious or available as evidence of the offence with which he is 
chaiged (h) 

Execution 1028 It 18 thor duty to execute search warrants issued by a 
»f search justice of the p(‘ace and directed to them (c) , and in some cases they 
vairnnia ^ light ot Huncli Without warrant (d) 


(p) Indictable OlTonws Act, 1848 (11 & 12 Vict o 42), b 10, see title 
CruMiNAL Lvw ANi> Pkociduui, Vol IX , p 308 A« to fresh pursuit, 
see also thtd , p 300 Ab to tlie powers of police lu border counties, 
Bi 0 note (c), p 485, ante 

(fi) W right V Court (1825), 4 B & C 6Q6 , see Leigh v Cole (1853), 6 
(Jox, C C 329 A piisoiier who is handcuffed without a reasonable 
ucccssitv for such a course has a light of action for damages (R v Taylor 
(1895), 59 J P 393) 


f: 


(b) Liiqh V Cole, supra , Bessell v WiUon (1853), 20 L T (o 9 ) 233. 
€i Lord CAMPiiJii, 0 J , see Dillon v O'Bnen and Dams (1887), 20 

K Ir 300, and ste title Criminat Law and Procedurf, Vol IX, 
]) 607, note (ii) , Bice v Jarvis (1885) 49 J P 264 As to information 
givui to the pohci by prisons whom they have arrested, sor tiths 
( MMINAI Law and Pkoci nuKr, Vol IX . pp 394 d sea , R \ Wtnkel 
(1911), 76 J P 191 As to leslitution of piopcrty in tlie hands of the 
police, Bco titles M \c.isiRArLS, Vol XIX, pp 677, 606, Pawns and 
Pj LDf 1 s, pp 217, 204, 250 ante 

(c) Ihc loinmoii law right to issue a seaich warrant is confined to cases 
of stoUri piopirty, but the right is extend* d to a variety of other matters 
by statute A list of these is set out in title Chimin ai Law and Procedure 
\ ol I \ , p 310, to which lefeienee gmcrally should bo made for the condi 
lions under which starch wan ants are to be issued and executed As to 
search wai rants in \ aious matters, see also titles Animals, Vol I , p 418 
(unlawful viMsKtioii), pLUlis, Vol IV , 434, 136, 417 (offences m clubs), 

AND L111R4UT Propirtt, Vol VIII, p 171 (pirated music), 
osiVES Vol Xl\ , p 391 (offences with legard to explosives), 
IXIRADITION AND PUGHIVE OfFENDI-RS, Vol XIV, p 422 (fugltlYl 
oflendrm) , Fisheries. \ ol XIV , p 639 (offences with regard to salmon) , 
irAMlNO AND W XGERINQ, A^ol XV, p 291 (coiiiiiion gaming house) 
In FAN IS AND CnjLDRFN, Vol XVII , p 168 (oflinces under the Children 
Act, 1908 (8 Fdw 7. o 67), Intoxicating Liquors, Vol XVII , p 120 
(ofUnecs with itgard to licensed premi^-es), as to protection of a con 
stable 111 executing search warrant, see title Malicious Prosecution 
AM) Proodurf, Vol XIX , p 688, note (d) 

(d) Constables have power to search without a warrant persons coming 
from land and suspected of haxing been unlawfully m search of game 
(Poaolmig Prevention Act, 1862 (26 & 26 Vict c 114, see title Game 
V ol XV , pp 237, 238) A wntten order from a chief officer of police is 
sufficient authority to a constable to search for stolen property on premises 
o* oupied by persons convicted of fraud or dishonesty punishable by penal 
sirvitude or impiiHonment. or occupied actuaUy or within the previous 
tweh e months h> peisous convicted of receiving stolen property or harbour 
ing thie \08 (Prevention of Crimes Act, 1871 (34 & 36 Vict c 112), s 16) 
In cases of emergency they have power to search for explosives with only 

* superintendent of pohee (Explosives Act, 1876 
see title Explosives, Vol xfv,pp 391e<aeo) 
The Metropolitan and City of London pobce have power to stop and search 
boars or eAl^lage^ for stolon goods (Metropolitan Police Act, 1839 (2 & 3 
c 47), s 66, City of London Police Act, 1839 (2 dt 3 Viot c xciv ), 



409 


r^RT VTII-GrNLRAI, PoWBR<? AND BtTnES OF CJOKSTABLKS. 


1029 When money is paid to a contlable m dischaipeof a 
penalty imposed by a couit of summaiy jurisdiction, it is lus duty 
to pay the money ovei to the clerk of the court of suiiminiy juus- 
diction(e), and, when it is paid to a constable in dibclmi ij^e of a 
bum m respect of which a distiess waiiant has been issued, the 
constable is dispensed fiom the duty of further e\ecution of the 
waiiant (/) 

1030 A warrant must be sti ictly executed, other w^ise tlie con- 
stable to w'hom it is directed is liable to an action {<)) A constable 
acting m pursuance of a justice’s wairant is protected against action 
brought without a precedent demand to produce the waiiant foi 
perusal and copy, and a refusal on Ins pait to pioduco it, oi In ought 
without due notice, or bi ought in consoquouce of any want of 
juiisdiction m the justice who signed the warrant (/*) 

Any action brought against a constable acting m exec id ion of liis 
diitjy must be brought w'lthin six calendar nioidbs of (he act c*oiii- 
plained of (i) 

1031 A constable in the execution of lub duty is cuitilled to leceive 
aid from private poisons on occasions vvheio tlicue is ic^asonable 
necessity for it (k) Persons refubing or neglecting to give aid aie 
liable to indictmciiit at common law (/) 

1032 To assault, lesist, oi ohbliiut a constable in (lie exiaudion 


R 49), when actu dly m transit {llodhy v Vertn (1800), L R IQ R 4 41) 
and they have power, with a wiitten order from the ('oinunsHioiic i, to 
enter, unlicensed theatres gambling liouscscdc (Me tiopnlitaii Police Act, 
1819 (2 & 3 ^ ict c 47), ss 40 — 48, ( ity of London Police Act, 18J9 
(2 & 3 Vict c xci\ ), ss 10— IJ) pp 472, 479, finle 
(t) Summary Jurisdiction Act 1848 (11 \ 12 Vut c 4 1 ), b J 1 
(/) Jhid , ss 28, 31 , and flce title Dismiss, Vol XI . p 220 #• 

(7) Parton v illuinm (1830), 3 13 A, Vid 330 c lOftitr v Cnndpy 
(1827), 6 B A C 2J2 , Floye y Biu/t (1840), 1 Man (t 775. and ace 
title Public Autuomiils and Public Oificlks 

(h) Constables Protection Act. 1750 (24 Geo 2, c 44), h B The action 
must not be biought for a space of ri\ days after the doinand ind corn- 
piiailce with the deniand for piodmtion ot the w irrant 1 Iijh pioviMon, 
though originally applicable to paiish constable a only, h applu able now to 
c*\ ory member of a p<»lice force It apidics when a coiiHlabhi * xcentes a 
dibtrt'ss warrint which has becMi duly Hsued but the cxitunon ot which ih 
suspended without autlioiity by the juatuiH (BarronH v Lusambf (1833), 
3 Nov A M (K B ) 330), see also title Acno\. Vol I , p ‘2fl As to the 
cflfcct of acting under a warrant upon an ulhcrwise rriniin il act, eg, 
murder, see title (’iumival Law and Pbociduki , Vol IX , p 574 
(1) Public Authorities Protection A^t, 1893 (.30 k .37 Vict c 01), « 2, 
see titles Limitation OF Actions, Vol XJX,p 176, Public Alj uoiiiriLS 
AND PuBUC Officers 

(k) B V Brown (1841), Car &M 314 It is no def(n< e that th< single 
aid of the person called upon w^ould have been of no avail {thd ) , and 
title Criminal Law and Procedure, Vol IX, pp 506, 507 

(l) B V Brown, supra, B v Sherlock (1866), L R 1 C C 20, 
and see Utle Criminal Law and Procedure, Vol IX , pp 5t>6, 507 
Persons going to the aid of the police when caUed upon ar( inotccted 
cundo, morandOf et redeundo {B v Phelps (l84Jj Car A M 180, per 
COLTMAN, J ) 
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of hifl duty 18 an offdhce for which the offender may either be 
indict '»d (7/0 or tried summarily (n) 

1033 Metropolitan and county constables are exempt from service 
m the militia or on juries (o). and from payment of tolls (p). 

The publication by a chief officer of pohce of any matter issued 
by him for the information of the public is, in the absence of express 
malice, privileged (q) 

The duty of a constable to bring ciiminals to justice does not 
prevent him from receiving rewards offered hy private persons for 
their apprehension ( 7 ) 

Provision has been made by statute for a weekly rest day for 
members of eveiy police forte («) 


(m) OUonoes against the Person Act, 1861 (24 & 25 Vict c 100), s 38, 
< onvictioa under which renders the offender liable to imprisonment with 
or without hard labour for a period not exceeding two years Under the 
Piovention of Ci lines Act, 1871 (34 & 35 Vict c 112), s 12, the court rnav 
in its discretion impose m the alternative a fine not exceeding £20, and, in 
dclault of payment, imprisonment, with or without hard labour, for a peiioii 
not cxeeedinff six months, for an assault on a constable , and by the 
Prevention of Crimes Amendment Act, 1886 (48 & 49 Vict 0 76), s 2, a 
fine not exceeding £5, and, m default of payment, two months’ imprison 
Hunt, for icBisting 01 obstructing a constable in the execution of his duty , 
and see title Cuiminal Law and Phoi fdukf, Vol IX , pp 606, 607 

(n) Under the Metropolitan Pohce Act, 1839 (2 & 3 Vict c 47), s 18, 

persoiiH assaulting 01 lesisting or inciting others to assault or resist a 
constable aio hable on conviction before a magistrate to a fine not exoo( d 
mg £5, or irnpiisonment for not more than one month The City ot 
London Police Act, 1839 (2 3 Vict 0 xciv ), s 18, provides for a simil 11 

purnshniont on conviction before a justice of the City A similar offence m 
relation to a borough constable rcndeis the offender liable to a fine not 
exceeding 15 (Municipal Coiporations Act, 1 883 (45 & 40 Vict c 60), s 195), 
oj, where the Town Pohce Clauses Act, 1847 (10 & 11 Vict 0 89), is in 
foice, to a fine not exceeding £6, or imprisonment with or without haid 
Ijibour lor not more than one month In the latter case the conviction 
nily be before one justice {tbui , s 20) A similar offence, m regard to a 
county constable or a special constable either m a county or borough, 
renders the offender liable on conviction before the justice to a fine not 
exceeding £20 (Special Conatiblos Act, 1831 (1 & 2 Will 4, c 41), s 11 , 
County Police Act, 1839 (2 & 3 Vict 0 93), s 8) As to the scale 
of punishmt'iit then applicable, see the Summary Jurisdiction Act, 1879 
(42 A, 43 Vict 0 49), s 20, title Magistrates, Vol XIX , pp 66S et seq , 
572—574 

( 0 ) County Police Act, 1839 (2 & 3 Vict 0 93), s 10, Juries Act, 1870 
(33 & 34 Vict c 77), s 9, Sched , and see title Juries, Vol XVIII, 
pp 230, 231 

(p) Mfttropohtan Pohce Act, 1839 (2 & 3 Vict c 47), s 10, Couutv 
Pohce Act, 1840 (3 & 4 Vict c 88), s 1 , see title Highways, Streets, 
AND Bridges. Vol XVI , p 60 

Iq) Law of Libel Amendment Act, 1888 (51 52 Vict c 64), s 4, see 

title Lib> r AND St \ndfr. Vol XVIII . pp 607, 609 

»?) EnqUnd v Daiidbon (1840), 11 Ad & El 866, Smith v Mo&rf 
(1846), 1C B 438, v XdZy (1862), 12C B (n 8 ) 740, butithus 

been ^aid that such rewards are contrary to pubho pohoy {Burt v TTnAc 
fiM Bank il878), 4 C P D 1, per Grove, J ,at p 6) As to whether the 
polite lhem«ol\es or the person giving them information are entitled to the 
reward ^ Lancaster y TTafoh (1838), 4 M &W 16; TkaUAer y. England 
(1846), 3 C B 254 , Burt v Wdk^ld Bank^ supra, 

^ is) Pohce (Weekly Best Day) Aet, 1910 (10 Edw. 7 & 1 Geo 8, c 13) 
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1034 It 18 an offence for a constable in ftny police force in viola- Vxn, 
fcion of hiB duty to do or fail to do ony act (0, or to le&igti oi alisent 

himself from duty without eithei theiMitten consent of the chnd Power# ittd 
ofiicer of the police force or of the siipermtendent uudci whom he Dtttleeof 
18 placed, or without having given to such Bupeiiui olhcoi one Coxtatablee^ 
calendar month’s notice of his intniti<»n to losign {u) NVgieotof 

duty or 

1035 It IS the duty of eveiy eouht.ihle on resigniitum <n (hsnnssal 

to delner up his clothing, accoutieiueiits, and the othei appoiniim^nts 
supplied to him as consUible, to the poison and at the time .uul place ^ 

directed by the chief officer or supeimtendeni (i ). Omission to do dehvei up 
60 18 an offence 

pMJpert} 

1036 The miautboi ischI p‘>se^sion of police clothing and necoiilre- ihmuihonhod 
inents bv an} peisoii not able to actouiit saiisfiuLoiily fui it, oi the 

false jiietence of being a constable, or the unauthorised ino fd police proj>eiiy, 
clothing or accoutiements foi the pin pose of obtaining admission to 
a house oi othei place, oi for any othei unlawful inn pose, is an 
offence (le) 


11ns Act rcquiies adoi>Uon hv < ixdicc anthoiiU but iL nut .nloplul 
within foul }cars from 20tli July, l‘)IO, tonics automaliL illy into opt i itiuu 
at the expiration of th it period {thid ) 

it) County Police Act. 1839 (2 A; 3 Vict c 93), b 12. AIctropulit«/i 
Police Act, 1839 (2 & J \ict < 47). s 14. C it y of J.oinlon Police Act. IH l‘j 
(2&3Vict t \(iv ), 8 hj riuUr thehc statutes the penalty i» a fine tu)t 
exceeding £10. which may be deducted fiom Die constable’s pay, or, in tlio 
discretion of the cum t, imprisonment for a pciiodof not mure than onu 
mouth, with or without hard lihoui In (he case of boioiigh (onstabhs 
the penalty is a tine nol exceeding 40« , oi, in Ihe disdetion of the <ouri. 
impiisonment for not more than ten da\s or dismissal from the Ioim' 
(Municipal Coi]>oration8 Act, 1S82 (45 <V 40 \i(t c 50), s 191) ibo 
offence 18 in all < ises iniiiishahlo Bummaiily, and 18 ineKi>e(ti\e of tb< 
penalty of suspension or dismiss il A« to laiceii} oi ernbe/zleinent bv 
police ofliocis, sec lillo Criminal I.axv am> Pkou ui iic, \ ol . pp#l^ >, 


f«) Comilv Tulue Act, 18 JO (2 & 3 Viot c 03), B 1 t ounty atul IJorouf i 
Police Act, 18j‘» (22 &. 23 Vict < 32), B 4 , Mctropoli, iii P.i)ha' A< t. 18 1 ) 

(2&.3 Vict 0 47) 8 15. <’itv of Loudon Police Ai t, 18 59 (2 ^ \ 

c xoiv ) 8 17 The olTendei is liable on conviction to forfeit all aneais ut 
pay dne'to him or to a penalty not exceeding 15 In the case of coniitx oi 
borouirh police both forfeiture and penalty may be imposed (County arid 
Borouffli Police Act, 1859 (22 & 23 ^ lot c 32), b 4) but sec J uwn 

Police Clauses Act. 1847 (10 ^ 11 Vict j 80) b Id whereby inplmrs 

where that Act applies the offender i» halde to foifeit dl inr ars of p x> m 
to a penalty not excmding £5, or, in the dwittmn Ihf jusUcch o 
imprisonment for not more than fouiteon dajs (ibtd , s 13) 

fv) County Police Act. 1830 (2 & 3 Vict f 93), s U a Bcarcb warrant 

lor the discovery of such acooutio^nu as are ITVa 

Issued by a ju*»tico (ibid ) ) . 1 own Police CHiiseB Act 1«47 ^ 

c 89), fi 11 Metropolitan Police A< t 1K39 (2A, Mict c 47), t> 

Ihia proxLSion does not applv in tho Oty of 

boroughs wheie the 1 own Police Clauses Act . 1847 (10 Ac 11 \ iot c s , 
has not been adopted or where theie w no similar piovision in the Jo< d 
Act The penalty in all oases where the provision appbes w impiibOumMit 

»VvSt . Ml.. 16. 
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1037. It 18 an offence for a licensed victualler to bribe or attempt 
to bribe a constable, or to supply him with liquor or refreshment 
when on duty, except by an order of a superior officer, or knowingly 
to haibour or enteiiam any constable or to permit him to remain on 
his piomisps (‘X(ept m the execution of his duty duiing any part of 
the time dunng winch the constable is on dutj (r) 

1038 Special powers and duties are given to the police under a 
variety of statuteH, such as those relating to aliens (?y), animals (c), 
the airny(a), bail(/>), betting and gaming (c), billiaid licences (d), 
biawling ((*), biead ( / ), brothels (r;), canals (/i), cattle (?), children 0), 


PoIh e Art, 18 30 ^2 3 Vi< t c 47), k 17 , ( ii> oi London Police Act, 1830 

(2Al,J Vi(t c :x<iv ), H 10, 'lonn PoIh e Clauses Act, 1847 (lOicll Vict 
( 80) The provision do<s not apply in boioughs whore the Town Police 
Clauses Aet, 1847 (10 11 Vict e 89), has not been adopted or where there 

IB no Bimilai juovision m the local Act 'rhcoftondei is liable in every case 
vvheie it does apply to a pi iialty not exceeding £10, m addition to any 
other punishment to which ho may be liable (ibtd , s 12) 

(j) Licensing (Consohdation) A< t, 1010 (10 Fdw 7 & 1 Goo 6, e 24), 
B 78 Under this statute the penalty for a first offence is a sum not exceed 
mg ilO, for a subsequeiit ollent o a sum not exceeding £20 bee also Metro- 
politan Police Act, 1829 (10 Cico 4, c 44), 8 6, (‘oimty Police Act, 1839 
(2 A 3 Viet c 9.1), « 16 Under these statutes, which include the lioldei of 
an “off licence,” the offender is liable to a penalty not exceeding £6 Under 
the lown Police Clauses Act, 1847 (10 A 11 \ ict c 89), s 34, the penalty 
IS a sum not e\( ceding 20/» , and see title Lntoxicajing Lic^uors, 
Vol XVIII , pp 134, 135 As to biilxrv of and extoition by the poluai 
generally, see title ( riminal Lvw am> Proc idure., Vol IX, pp 481, 
483, 484 

(y) Aliens Act, 1905 (5 1 dw 7, c 13), see title Alii \s, Vol 1, 
p 125 

(js) See title Ammais, \ ol I , pp 398, 399, 400 ct 9eq , 414, 415. 418, 
419, 422, 43] 

V) Ainiy Act (44 A 45 Vict c 58) , see title Hoxal Porcl® 

(h) Summaiy Junsdietion Act, 1879 (42 A 43 Vict c 49), s 42 , see title 
MAGi^'iRArLS, Vol XIX , p 603, see also p 505. post 

(c) Stat (1541-2) 33 Hen 8, c 9 , Gaining Act, 1802(42 Geo 3,c 119), 
Gaming Act, 1846 (8 A 9 Vict c 109) , Betting Act, 18.53 (16 & 17 Vict 
c 119) Gaining IIoiiscs Act, 1854 (17 A: 18 Vict c 38) , Street Betting Act, 
1900 (0 hdvv 7, c 43), see title Gaming and AVagliung, Vol XV, 
pp 28 1, 285, 291, 294 Hseq , 303 

(d) Gaming Act, 1845 (8 A 9 Vict o 109) , see title Tiifatres and 
O llIKll PlACLS OF LNlFItrAINMFNT 

(c) Fcclesiastical Coiiits Jiuisdiction Act, 1800 (23 A 24 Vict c 32) , 
see titlea Bmu vl and Cremation, Vol 111 , p 422 , Eccli siasiical Law, 
^c)l XI , p 064 

(/) Bread (London) Act, 1822 (3 Goo 4 c evi ) Bread Act, 1836(6 A 
7 Will 4 c 37) , see title Food ANT? Vol XV , p 48 

(c/) Disordeily House s Act, 1751 (25 Geo 2, c 36), Criminal Law Amend 
mont Act, 1886 (48 A 49 Vict c 69), see title Criminal Law and 
Pkoceduris Vol IX , p 542, 543 

{h) Special Constables Act, 1838 (I A 2 Vict o 80) , see p 494, ante, and 
title Kaiiwats and Canals 

(i) Town Polua Clauses Act, 1847 (10 A 11 Vict c 89), Metropohtan 
Market \ct, 1857 (20 A 21 Vict c cxxxy ) , Metropolitan Streets Act, 1867 
(30 A 31 Vict 0 134) , see title Street and Aerial Traffic 

(?) ( hildren Act, 1908 (8 Edw 7, c 07) , see title Infants and CniL* 
DKLN, Vul XVII . pp 101 , 168 et seq , 173 et seq 
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chimney sweepers (i), clubs (i), coal(m)? orirainals {«). oustoras 
and excise (o), disorderly persons (p), distress (g), <logH(r), diuiik* 
ards («), elections (<)> explosives (v), factories and shops (o), fire {b), 
food and drugs (c), game (d), hawkers (c), highways ( / ), house 
duty(g), illegal spoitB(/i), innkeepers (i), intoxicating liipiors ( y), 

{k) Chimney Sweepers Act, 1876 (38 &, 39 Viot c 70) . see title Pubiio 
Ubalth and Local Administration 

(l) Licensing (Consolidation) Act, 1910 (10 Ed^ 7. A I Ooo 5, c 24) , 
see title Clubs, Vol IV , pp 434, 430 

(m) Coal Duties (London) Act, 1831 (1 & 2 Will 4, o kwi ) , see titles 
Trade and Tr4df Ijnio\s , Weights and Measures 

(n) Penal Servitude Act, 1801 (54 A, 65 Viot o 09), s 2 . Picveuhoii o( 
Climes Act, 1871 (34 A. 35 Vict c 112), ss 3, 5, 6, 7, 8, 10 Prevention of 
Crime Act, 1879 (42 & 41 Vut c 65), s 2 , Summary JuiiMliotion Act, 
1979 (42 & 43 Viot c 49), s 10 , see title (’kimivai Law am> Pko< i durf, 
^ ol IX . pp 303, note(/) (power of arrest), 307 (breaking open door^ to 
airest), 414 (police supeivisjon), 415 (reporting by convict), It v Mitchell 
(1912), 28 T L R 484, title Magimka its vol Xl\,p 510 

(o) Stamp Duties Manageiiunt Act, 1891 (54 A 55 A itt c 38) , see titio 

ID VENUF 

ip) Seo title Stkfft and Alriai Tiuftio 

{(]) Distrobs for Rent Act, 1737(11 Goo 2, c 19), s 0 , see title DisruFSS, 
Vol XI , p 192 

(r) Dog Licences \ct, 1807 (30 A 31 Vict c 5) , ('ustorns and Inland 

Revenue Acts 1878 (41 A 42 Vict c 15), and 1879 (42 A 43 Vu t o 21) 
Mttropolilau Stiects Act, 1807 (10 A 31 Viet i 134) Dogs Act, 1900 
(b Fdw 7, c 32) , MotropoliLin Police Act, 1839 (2 3 Vict c 47), s 01 , 

see titles Ammais, Vol 1 , pp 398 itneq , (rVMi , Vol \V . pp 251, 25 i 

(s) Licensing Act, 1872 M5 A 10 Vut c 94) Liunsing (Consolidatioii) 
Act, 1910 (10 r dw 7 A 1 (loo 5, o 24), see title Is lovir aping Ln^uous, 
Vol XVTIl .pp 142, 141, 107 

(t) See title LiTcnoNS, V<»1 XII pp 311, 489, 620, 527, 535, 5,37 
note (d) 

(tt) L\ploflires Act, 1875 (38 A 39 \i(t e 17), see title Lxi’i OSIVI 
\ ol XIV , pp 174, 379 €t seq , 191, 192, notes (e). le), 393, note if) 

(а) r.Ktoryand Workhlioi) Act. 1901 (1 1 <lw 7, c 22), s 110, Shops 
A< t, 1911 (1 A 2 Geo 5, c 51), s 7 , see title Fac iokij S and Miors, Vol 
MV,p 529 

(б) Metropolitan Fire Brigade Act, 1865 (28 A 29 > i< t e 90), rh 12, 22 , 

Public Health Acts Ameiiclnicut Act, 1907 (7 Edvv 7 51), ss 87, 88 , see 

titles Mftropoiis, Vol XX, p 418 Public llbAiiii and Local 

A DMINISrUATION 

(c) Sale of Food and Drugs Acts, 1875 (38 A 39 Vut c 03;, 1879 
M2 A 43 Vict c 30), and 1899 (02 A 03 Vict c 51), see title Foud and 
Drugs. Vol XV . pp 12. 13, 33, 34, 58 

(d) See title Gaml, Vol XV . pp 2 30. 237 2 38, 256, 200 

(c' Hawkeis Act 1888 (51 A 52 Vict f 3 3). ss 4, C . see title Markets 
AND Fahis, Vol XX , pp 60, 67 

(/) Town Police Clauses Act, 1847 (10 A 11 Vict c 89), ss 24, 28 , 
MetropoUtan Police Act. 1839 (2 A 3 Vict c 47), s 54 Public Health 
Acts Amendment Act. 1907 (7 Edw 7. c 53). s 79 see titles Highways, 
Streets, and Bridges, Vol XVI», pp 05, 123, Public Health and 
Local Administration , Street and Aerial Irathc 

(g) House Tax Act, 1803 (43 Geo 3, o 101), s 60, see title Inhabited 
House Duty, Vol XVII , p 187 

(h) Town Pohee Clauses Act, 1847 (10 All Vict c 89), s 30 , M<tro- 
poiitan Police Act, 1839 (2 A 3 Vict c 47), s 64* 

(f) Refreshment Houses Act, 1860 (23 A 24 Vict c 27), s 18 , see iitleM 
Inns and Innkeepers, Vol XVII , p 312 , Intoxicating Jii^uoRS, Vol 


^y//j’PintrAot 18«» (43 & 44 Vitt c 24), » 163, Litonbiug (f «m«>li<kv 
tioii/ Act, 1910 (10 tdw 7 1 Geo b, o 24), h 10, 16, 22, 26, 27, 6J, 
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PAET vin licenceB (Jt), lunatics (ly, markets and fairs (m), merchandise 
General marks (n), motor cars (o), pawnbrokers (]j), pedlars (g), petroleum (r), 
Powers and poaching («), post office (0, prostitutes (lO, public health (r), rail- 
Duties of ways (a;), reheshraent houses (a;), ships (//), small tenements (^), 
Conrt^les* gt^eet offences (^/), sheet traffic (fc), Sunday obsoivance (c), tenants 
ab'^conding (ri), tlioaties and music lialls (c) 

62, 64, 80, 81, 82, Revenue (No 1) Act, 1864 (27 & 28 Vict c 18), 
8 5, Bee title iNroxiCATiNO Liquors, Vol XVIII , pp 22, 39, 42, 98, 99, 
104, 120, 132, 142, 143, 146, 156 

(k) Gun Licence A(t, 1870 (33 & 34 Vict c 57), s 9 , Game Licences 
Act, 1860 (2,5 & 24 Vict c 90) Under the Finance Act, 1908 (8 Edw 7, 
c 16), and Order in Council of lOtli October, 1908, tlie county council mav 
employ Ihe police to exercise such powers and duties as were formerly 
exercised under the Game Licences Act, 1860 (23 & 24 Vict c 90), by officers 
oJ the Inland Revenue, see title Game, Vol XV , pp 247, 253 

(l) Lunacy Act, 1890 (53 & 54 Vict c 5), ss 13, 20 , Lunacy Act. 1891 
(54 & 55 Vict c 65), 8 2 , sec title Lunatics and Persons OF Unsound 
Mind, Vol XIX , pp 505, 606, 506 

(m) Metropolitan Police Act, 1839 (2 &; 3 Vict c 47), ss 38, 39 , see title 
Markfts and Fairs, Vol XX , pp 16, 19, note (g) 

(n) Merchandise Marks Act, 1887 (50 & 61 VicL c 28), s 12 , sec title 
*1 rade Marks, Tuadf Namis, and Designs 

(o) Motor Car Act, 1903 (3 Edw 7, c 36), ss I, 3 , see title Street and 
A i rial Trai lie 

(p) PaN^nbrokers Act, 1872 (35 & 36 A ic t c 03), ss 34, 36, 42 , see title 
Pawns and Pli dgi s, pp 247, 218 250, anlt 

(g) Pedlars Act, 1871 (34 & 35 Vict c 06), ss 5, 8, 9, 15, 17, 19 , see 
title Markets and Fairs, Vol XX , pp 58, 50 
(r) Petrolouni (llawkeis) Act, 1881 (44 A 45 Vitt c 07), s 4 , see title 
Puniic III ni AND Local \DMiNisrRATiON 
(#f) Ni^^htPoaching Act, 1828(9Geo 4, c 60), s 1. Poaching Pi oven tion 
A(t, 18(»2 (25 & 20 Yiot c 114), s 2 , see title C \Mr, Vol XV , pp 236, 
237, 238 

(0 Post Office Act, 1008 (8 Ldw 7,c 4S)s 07(2), soo title Post OtriCE, 
p 667, 7>os/ 

(w) Touii Police Clauses Alt 1847 (10 A, 11 Vict c 89), s 28 Metro- 
poiif/in Police Act, 1839 (2 A, 3 Viot c 47), s 54 . see titles Poor Law, 
Street and Aerial Trai i k 

(v) Pubhe Health Act, 1875 (58 & 39 Vu t c 65), s 106, sec title 
PUBLU llEATTU AND LoOAL AdMIMSIKATION 

(w) Cheap Tiains Act, 1883(46 & 47 Vict c 34), s 6 , Railway Rcgula 
tion Act 1842 (6 & 6 Vict o 55), s 17, sec title Railwais and Canais 

( r) Refieshmcnt Houses Act, 1800 (23 24 Vict c 27), ss 18, 41, see 

title Intoxicaiing Liquors, Vol XVIII , pp 133, 142 
(y) Metiopolitan Police Act, 1839 (2 & 3 Vict c 47), ss 33 — 36, see 
titles Shipping and Navigation , AVaifus vnd Watfrcoursls 
(g) Small Tenements Recovery Act, 1838 (1 & 2 \ ict c 74), see title 
Landlord and Tenant, Vol XVIII , p 660 

(а) Town Police Clauses Act, 1847 (10 A. 11 Vict c 89), s 28 , Metio- 
pohtanPohoe Act, 1839(2 A3Vict c 47), ss 54,62, see titles IIighwats, 

TREJUfTB, AND Bridges, Vol XVI , pp, 65, 1 23 , Public Health and Local 
Administration , Striet and Aerial Traffic 

(б) Town Police Clauses Act, 1847 (10 A 11 Vict c 89) s 62 , see title 
SmBET AND Aerial Traffic 

(e) Sunday Observance Prosecution Act, 1871 (34& 35 Viot o 87), s 1 . 
see titles Theatres and Other Places op Entertainment , Time 
(d) Metropolitan Poboe Act, 1839 (2 A 3 Viot o 47), s 67; see titles 
DistRBSS, Vol XI , p 192 , Landlord and Tenant, Vol XVIII , pp 660, 
Ml 

(#) M<*tro]K>htlin Police A«f, 1839 (2 A 3 Vict o 47), s 46, see title 

XlTBATKrS AND OlHl R PlaCRS^OF ENTERTAINMENT. 
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1039 Mach of the work of the prosecnUlon of crime is performed 
by the police at the expense of the local authority ( f) 

This IS done, in some inshiuces, in pursuance of a statutory 
obligation (jr) , but it is piincipalH done in the e\erci8e by them, 
on behalf of the public, of the light of any private jieisoii to 
prosecute (/i) , and theie aie therofoie coitain classes of olienoes 
in which it IS not open to them to pioceed (i) 

1040. No uiiiform liiciarcliv of rank i8 ostabliishod 1)\ statute 
for the police forces of the countiy , but Ruperiniondcnts, inspottors, 
and sergeants of police aie commonly appointed 

The gradations of rank and the number m each innk is lived, in 
the case of boroughs by the watch (oiumittee(A), in the case of 
counties by the standing joint coinmitioe with the npjiioval ol flio 
Home Seciotary (/), m the case of the Metropolitan ToJuf' hj the 
Commissioners with the approval of the Home 8ocretiu\ (/;/), in the 
case of the City Police bv the Commissinm^i of City Police with llie 
appioval of the Home Societal \ and the Lo’d M^^or and 
Aldermen (n). 

1041 Supeimtendonts and mspectois of judico nuv luhnit to hail 
persons .aiiebted without waiitiiit wlio cannot he biought hefoic a 
couit of faummaiv juiisdu/tion within Uenty-foin liouib ol the 
aii0st(o) In places wheio the adoptive A(»t ( /#) ib in foice, 

(/) In undcrl iking tins rospoimibilOy tlio admn of cadi police force is 
controlled by its polito aulliuju>, and tlio (\lerit (o which t lie rcKpon 
bibilily is as'=^umcd consequent Jy varies m dilhmU an oh with tlie 

vit w of ltd duties t ikcMi by tJie paiti< ular autliontv '1 ho pru tieo is the 

result of the balince of publie convinieneo which is Ml iiuieasingly tn 
reiiuiie the application of con istent piinciplcH m the pnmcuUion uf 
offenders In the Metropolis and some of the 1 iigt r boioughs (c (/ . bn 
ininghara), the police authority (mploys a aoluitor for tin e\iliisi\< 
purpose of adiO'^ing the police and conducting prosi c ulions Ak to th(' 
authority for incuiniig such expends, s»e Munjcipnl ( uipoi.ifnniH AH 
1882 (45 & 40 Vict c 50), s 140, SHicd V , Countv Polite Act, 1859^2 
3 Vict c 03), s 18 

(q) See, for mslanco, Town PoliO(' Clausca Act, ls4 MO&ll Vud, c 8l>), 
HS 9, 15, Mctiopohtau Pohcc Act, 1839 (2 & 3 Vict v 47), s 69 

(h) Where, however, proceedings luvo already been taken by a pnvafe 
prosecutor the court will giant audience to Jiini in i>refeieiico to the pfilno 
(Ib V iiusMt (1888), 10 Cox, C C 367) As to the powers of niivaf*» 
pel sons to prosecute, see title Crimij^ai Law^amd PuocEuuim, Vol IX , 
p 293 

(f) Thus, in a few cases, the jinwer of instiliiling proceeding', is limited 
to certain pirsons or to pouioiis who have obtained tlio consent of the 
Attorney (lencid or otheis, see titles Criminal Law and PROCFUXjRr, 
Vol IX, p 291, Lime ATI ON, Vol XII, pp 65 d , PrvKNUL 

(fc) Municipal Corporations Act, 1882 (45 & 46 Vict c 50), s 101 In 
some cases the chief officer of police in a borough has tlie title of supei* 
lutendent, seep 4S7,fmie 

(l) County Police Act, 1840 (3 & 4 Vief c 88), s 26, ficf‘ p 482, emte 

(m) Metiopobtan Pohee Act, 1829 (10 (loo 4, c 44), s 5, see p 4 0, 
ante 

(19) City of London Pohco Act, 1839 (2 Aj 3 Vict c iciv ), a 14, mo 
p 479, onte 

(o) Summary Junsdiction Act, 1879 (42 Ac 43 Vict c 49) s 38, and 
see title Criminal Law and Pbocbdure, Vol IX , pp 306, J07 

(p) /.«, Town Police Clansee Act, 1847 (10 4f il Vict c. 89;, *.<« p 488, 
C’ifo. 


m 

pamtiil 

ChminI 

Pow«nOi»8( 

ConataUei, 

PollCft 

proaocutiouB 

Oradationa 
of rank. 


TinNcr'i of 
Huiu‘rn>r 
otVn vtK 
lUiU 



606 


Police 


Pabt VIII 
General 
Powers and 
Duties of 
Constables 


T*owcrfl or 
entry and 
search 


Ih'^poBiHon 
and (uaJiii^T 
UlLUfi, 


Buperintendents or othei^ superior officers may admit to bail persons, 
arrested iMlhout warrant, who are charged with an offence, other 
than a felony, \\hich may be tried summarily under that Act or a 
local Act, if they cannot conveniently be brought before a justice (q) 

Similarly, such officers in any police area may, and except in 
oeiiain circumstances must, admit to bail persons apparently under 
sixteen, and chaiged with any offence, if they cannot be brought 
lief ore a couit ot summary jurisdiction foithwith, upon sufficient 
recognisances being (intered into by the parent or gaaidian(;J 

Constables m the Metropolitan Tolice District m charge of a 
station at night, or, in the City of London oi any municipal borough, 
at any time when a lustice is not sitting, have similar powers in the 
case of persons arrested without warrant and chaigcd with offences 
wliicli may bo tried summarily (?) 

SiipeiintendentH of police have certain special poweis of 
ontiy and search m ‘'the Metropolitan Police District and City of 
London (0, and nlso in the eoimtiy geneially, undei a few public 
statutes (/i) and local Acts Jhit apaii from these, and from the fact 
that constables must gi\o notice of then intention to lesigri to the 
Hujiountendents, if any, under whom they aie placed (r), the 
disUnctuo ])ow(‘ia given to the siipeiior lanks of a police foico are 
the cieaiion not ot statute but of the legulaiions made for the 
p<iiticulaL foice 

1042 Ainingements for the disposition and nianagenunt (»f tlie 
rank and lileotc'aih police foice are made ])> its chu f officer \Mth 
the appioval of th(3 local police autlioiit> (?/) The leiiuisitenumhei 
ot men is in tins way detei mined and assigned to the seveial 
1)1 anc lies ot poluo W'oik The disinbution of such woik to 
oigaiijscHl de[)aitnients \«iiie'^ m dilTermt police fuues, but a 


{(l) Town Polue ClaiiNCs \ct, 1847 (10 11 Vut c 80), s 17 

(rJ’Childrtn Act, 1008 (8 Palw 7, o 07), b 04 Ar to the excepted 
oasoB, arid gcueitilly. Bee title Iniams and riiiLDurN, Vol XVII , p 176 
(b) Metiopolit in PoIk e A( t, 1820 (10 Geo 4, r II), b 0 City of London 
Police Art, 18)0 (2 A 3 Vut e xciv ), s 51 , Munuipal Corpoiations Act, 
1882 (45 46 A irt c 50), s 227 , see bummary Jurisdiction Act, 1884 

(47 \ 18 Viet r 43), h 0 

(t) Metiopolitan Police Act, 1839 (2 A 3 Vut c 47), bb 34, 35, ,30 
46-48 , Gity ot London Police Act, 1839 (2 3 Vict c xci\ ), as 30 — 32 , 

see ])p 472, 470, ante They are justified m detaining a prisoner brought 
in by a constable even though in fact the ongiiuJ arrest was illegal 
(BowdUfh V Fonhery (1850), 19 L J (JX ) 339), and aee Bowddeh v 
Balchin (1850), 5 Exili 378 (an action against the constable who made 
the arrest m the Bame case) 

(«k See Explosives Act, 1875 (3S A, 39 Vict c 17), s 73 
ix) Metropolitan Police Act 1839 'v2 & 3 Vict c 47), s 15, City of 
London Police \ct, 18)9 (2 cX 3 Vut c xciv ), s 17 , County Police Act. 
183) (2 & ) c 031, B 13, County and Borough Police Act, 1859 

(33\23Aict c 32), 8 4 

(y) The police authoiitics are, in the case of the Metropohtan Pobce, 
the Home berretary , of the (’ity of London Police, the Common Council , 
of county police, the standing joint coiniiiitt-ee , of borough police, the 
watch committee (Police Act, 1890 (63 & 64 Vict c 45), s 33, Sohed III , 
The watch committee of boioughs is directly responsible for the regula- 
tions for the mauiunnent of its police force (Municipal Corporatione Act, 
I882 (45vV^C,A^ict < 50), 8 191 (3) ), r r ^ » 
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separate department is maintained bv m«%t forces for the special 
pui poses of detection of cnmo ami supervision of con\ictod 
persons 

1043 Owing to the groatei vaiioti and complexity of the seiMces 
required from the ^Metropolitan Police Force, the sepaiate otg.inisa- 
tion of its depaitments is moio elahoiatel^ caiiiod out undm the 
control of the Ouninissionei and Assistant Commissionora at 
the central police oftice at ?sew S^'otluid Yaid The ofliceis and 
constables trained m the nork of spetial depaitments of that otlue 
may be, and fiequently aie, placed at the disposal of tli(\ IolmI jiolni' 
authorities under the statutoiv poweia foi the mutual tissistaiice ot 
one police force In anolhci {:) 


Part IX.- Damage by Riot. 

1044 It folknvs fiom Ukj aiu icut tlnoiy of the JCsjKmsilulitv of 
each locognised aua foi the pi(»st‘ivation of the peace i\ilhin its 
lioidcis (<'/) that, 111 lluMNeiitof daimige lo piop(jt> ensuing fn)in 
the iK^tous mhlag(' of iiei sons within tlm htim, such dimingi' sliall 
be made good at the ixpiaisi' ot the mhihilaiils ot tlie iuea(/>) 

Anaggll(5^ed paiU may i('co\ei (ompinsalion loi a house', shf))), 
or building which hasbci'ii injiiii'd oi d('*>li<»\« d, oi foi piopnh 
iiijuied, stolen, oi distuned by iiot(0 

For tins pmpose it is inimalcuial w lu thei Hkj lu/t has ok uned m 
a puiilic pla(c or ^AIllllu pii\ate gioinais (J), oi wfullei it is 
accompanied hv a fidomous act(f), hut it is cssmitaal lhab the 
dibtui haute shoiilil have amoinit(‘d to a noi ( ) 


{z) Polite Act, 1890 (53 & 51 Vict c 4^»), 8 21 , see p 401, ante 

(a) See p 462, ante 

(b) Preamble to the lliofc (Damages) Act, iSStJ (10 50 \ a t (‘ Is) 

The claim for compensation vised toiiiif ily to be ag uiist tlie Inindrt cl rcs* 
stats (1827) 7 8 Oeo 4, c 31, and ( 1812) 2 .^6 ) Will 4. c 72 both ol 

which are now lepcaled, and Drake \ h'ooiitiy IJ/nle \ Uunkin (18S1), 7 
Q B D 201 

(c) Riot (Damages) Act, 1886 (40 ^ 50 Vict t i8), h 2 I) unagt done 
to a wreck, or to machinery or engines used in agriculture, inaniifacture, 
mining or quarrying, is included (i/yd * s tl) hi the case of a church or 
chapel, the claim may bo made by the chiiri hwardeus or persons having tlm 
management of, or the legal estate in, it, and, iii the case <»f a school, 
Iiospitnl, public mslitution or biiiMmg, by the person having the manage 
ment of, or the legal estate' m, it {ibid ,8 7) As to not generally, sec titles 
Cktminal Law and Procedure, Vo! IX , pp 471 et $eq 

(d) (Writer y Metropolitan Police DtMinct (Kccftver) {IHHS), 5 i J P 240 

[€) Riot (Damages) Act, 1886 (49 & 50 Vmt c 38) Forme ily this wa* 

an essential condition , Boe Eeui v Clarke (1798), 7 Term Rc*j» 496 , Oral e 
V FootiU Drake v Rawkin, hupra 

ij) field V Metropolitan Police {Receivet), [1007] 2 K B 853 A not 
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1045 Tlio conduct of the party alleging injury 10 to be taken into 
account in fixing the amount of compenBation , and, in particular, 
the precautions taken by him in view of the not and his attitude m 
regard to it, whether as accessory to it or as having given provoca- 
tion to the riotous persons, are material {(f) 

Any amount received by him by way of insurance or otherwise to 
recoup him in wliolo 01 in pirt foi the loss sustained must be 
(loducted fiom tin* amount payable to him under this piovision, and 
such deduction, if any, becomes payable to the person who has paid 
such iiisuiauce (//) 

1046 The claim for compensation must be made to the police 
authority foi the aiea in which the damage was sustained (t), and 
must be made in accoi dance with the florae Office Regulations (A). 
No costs are allowed to the claim.int on making the claim (Z) 


IS itself a miHdorneanour at common lavv^, and the peisons taking pait in it 
aie liable to punishment, see title Criminal Law and Procedure, 
Vol IX , p 471 For the purpose of suppoi ting a eivil claim to compen- 
sation there aie five essential conditions ot a not — (1) it must consist of at 
l(‘ast three persona , (2) they must have a common purpose , (3) theie 
must bo oxedition or inception of the common purpose , (4) there must be 
an iat( nt to help one anothei by force if necessary against any person who 
may oppose such execution , (5) there must be force or violence, not merely 
ii'^ed m (lernolisliiiig property, but displayed m such a manner as to alarm 
at least one poison of reasonable liiinness and coinage, see Field v 
MdiopoUiainFohee(I{ecexver),[V\i01\2K B 853, andiompare/C v Fur^ey 
( 1833), 6 (’ k P 81 (a not may exist whether the Iliot Vet is read or not) , 
Jl V Jfvqhis (1830), 4 C & P 373 , K v Cunmnghame Gtahamnnd Burns 
(1888), 10 Cox, 0 C 420 (tbno must be evidence of coinbuied intention 
to use force) , If v Langford (1812), Car & M 602 (at least one peison 
must bo teinfled) Although it takes three peisons to constiiiito a not. 
two poisons may be convicted of not with persons unknown {R v Beach 
(ifid Moms (1009), 2 Or App Rep 189) 

{()) Riot (l)amages) Act, 1886 (49 & 50 Vitt c 38), B 2(1) Where the 
cljHioant had advertised a race meeting which did not after all take place, 
and The eiowd had paid gate money, it was held that piovocatioii had been 
oDoied (Gimiet v Metiopoliian Police Bi^tricl (Reiciver) (1888), 63 J P 
249) 

{h) Biot (Dainag(s) Act, 1880 (49 & 50 Vic t c 38), s 2(2), and see 
title Insuranci , Vol XVII , p 518 

(0 Riot (Dam iges) Act, 1886 (49 & 60 Vic t c 38), 8 3 (1) In the case 
of county areas the police authoiity is the standing joint committee , 
of boionghs, the boiough council of the Metropolitan Police District, 
the Receiver, of the Fity of London, the Common Council The Tyne 
Improvement Commissioneis aie the authority foi the area prescribed in 
tluir special Acts (ibid , belied ) 

(k) Ibid ,8 3 (2) The existing Home Office Regulations, which there is 
powei to vary fiom time to time, were made on the 30th June, 1894 They 
include prov isions for the cl uui to be made w ithiii a period of fourteen days 
ol the damage being sustained, which claim, howevei, may be made in a pro 
bcnbed form showing specified heads of damage , for a full description of 
the damage and the evidence which the claimant proposes to offer, together 
with a statutory decliration by such witnesses as the police authority may 
F])Ocify , for separation of pioperty owned by the claimant from that of 
other pot'^ons in his possession , for the separate payment to the owners of 
pTOportv not belonging to the claimant , and for an undertaking by the 
claimant, if required, to return the money paid in lebiiect of stolen property 
ll it 18 ocov ered 

(l) Home Office Ucgulatipjwa, 30th June, 1894^ No IL 
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1047. If the daim is duly made and the oioimant is aggrieved by 
a refusal on the part of the police authority to admit the claim 
in whole or in part, he may appeal to the Home Secietary (ml If 
the claim is disallowed by the Home Secretary, the claimant has a 
right of action against the police authority foi the subject-matter 
of his ongmal claim and tlie amount named in it , but, if he fails to 
recover at all or recovers an amount loss than that admitted bj the 
police authority, he must pay the costs of the action as between 
solicitor and client (»). 

1048 Actions 111 respect of a claim for no more than €100 must bo 
brought in the county couit (o) 

1049 Claims admitted oi ic*co\oiod by action aio pajablo out of 
the police tiind of the distiict (p) 


Part X. -Superannuation and Other 
Allowances. 

1050 Statutoiy piovibion exists foi estildishing upon a inoie oi 
less uniform basis the regulations atrectmg the suixuaiiniiatiou and 
pensions of police othceis (q) 

Under this pioMsion police ofliceis arc pei nutted to letiro in 
ceitain piescribed ciicuinstances and undei ceitam piesciilxMl 
(onditions (a ) , but the of notice loqiiirod (A) and ibe late ot 


(m) Home Oflloe ReguIutioiiR, iOlh Juno, 1804, Vo 2 • 

(71) Riot (Damages) A<t, J8S6 (40 ^ 60 \ict o 5H s 4 (1) 

(o) Ibid , R 4 (2) A county court m any i>art ol li polici* aica inaj bo 
Belccted (tbid ) 

(p) Ibid ,8 6(1) Where a county and boiough police foico aie con 
Bolidated (pee p 490, antf), llie expense jb appoitioned by the Home Seeie- 
tary in the absence of a pioM^ion in the agroeinent Ixtutcu the county 
and borough authorities dealing with the in^^tter (Riot (DdmagcH) Act, 
1886 (49 & 60 Vict c 38), s 6 (J) ) 

(q) Pohce Act, 1890 (63 A 54 \ict c 45) , Police (Mipdannualion) Act, 
1906 (6 Edw 7, c 7) The^e provisuu's apply to every member of a 
pohce force other than the City of London Pohce Force, aft to whuh see 
p 480, ante (Police Act, 1890 (53 & 64 Vict c 45), ss 1, 39) Before the 
passing of the former of these Acts superannuation funiis existed, the 
amount of which was raised by deductions from pay, and out of which the 
police authority was empowered, but not obliged, to grant pensions , see 
uetropolitau Pohce Act, 1839 (2 & 3 Vict c 47), ss 22, 23 , County Police 
Act, 1840 (3 & 4 Vict c 88), ss 10, 11 Municipal Corporations Act, 1882 
(46 A 46 Vict c 60), Sched V , Part IT , compare R v MeiropohUin 
Police District (Beertver) (1863), 4 B A 8 503 Members of any police 
force, including that of the City of London, are excluded fiom tin pro- 
visions of the Workmen’s Compensation Act, 1900 (6 Fdw 7. c 58) 
{iM ,8 13), see title Master and Servant, Vo! XX , p 156 

(a) Pohce Act, 1890 (63 & 54 Vict c 45), s 1 

lb) This mu|t not exceed four months, but the notice muni be in writing 
{%bid ) ^ ♦ 


PAftt IX 

BMIb 

Appeal to 
Home 
Secretary 
from refusal 
to admit 
claim. 


rribuTial 


Hoiirco oC 
Daymeut. 


OoUPMll 

proviMlou 



510 


I'oLict: 


I’A*r K 

Super- 
animation 
and Other 
Allowances 

llcfcirement 
on Tiension 
without 
rnc^lical 

ite. 


pension allowed (r) vanes within certain limits in the case of 
different police forces (d) 

1061 A constable who has completed not less than twenty-five 
yeais' appiovod service, and has reached the age, if any, prescribed by 
the local police authority by which he is employed, is entitled, after 
giving the prescribed notice, to letire without a medical certificate 
and to receive a pension for life (c) 

(c) Police Act, 18*10 (53 & 54 Vict o 45), 8 J The maximum and 
minimum limits aie laid down in thid , Sched I , Part I (as regards 
ordinaiy pensions), and Part II (as legards special pensions etc ) The 
amount ot the pension is based upon the lato of pay received by the con- 
stable before retirement , s 3, Sched I ), but for this purpose free 
l)oard and lodging are not to be leckoned as part of bis pay {Ooodwm v 
ShelTiold Corpotation, [1902] 1 K B 029), nor is a separate allowance for 
special duties (hpmrion v liidley, [1903] A C 281), and wbeio he has been 
promoted in ranlc within tlirco years of his death or retirtment, the 
ponaion is calculated on the average ol his pay for these three years (ibid 
Police Act, 1801 (56 ^ 57 Vict c 10), s 6) The pension of a constable 
who has been reduced in i ink h lalciilatcd on the b.iU'is of his reduced pay 
{tbid , see Huff v Home Sfcretnry (1896), 60 J P 343) 

(d) The amounts and conditions may be fiKcd within the above limits 

by the local police authority aceoiding to its own fixed scale Where a 
police authority did not fix a scale before the 1st January, 1801, the scale 
iniglit be piesdibed tor it by the Home Secrctaiy (Police Act, 1890 (53 & 
54 Vut c 45), s 3 (3)) 1 be lc)cal ]M)lice autboiity, in the case of the 

melropolitan police, is the Home Set h (ary , in the case of a county, the 
fetandiiig joint cominiHee of the county council and justices at c(uurter 
sessions , in the case ol a boiougli, the watch committee , and in the ( use 
of the 'l>iic police, the lyue Impro\ement Commisbioners (ibid, 
Sched 111) 

(e) Ibid 1(a) “ A ppiovi dsei vice menus service which, after possible 

deductions are made, is a ititicd bj the polite authoiity to bo diligent and 
fnitlilul SCI vi( e (dud , s 4(1)), and see note (u), p 477, ante The possible 
deduclioiiH ail on the giouud of sickness, misconduct, or neglect of duty 
(Police Ad, 1890 (53 54 Vict c 45), s 4 (1)), but absence on the 

giound of iinlitaiy soivite is not a reason for deduction (ibid , s 4 (5) ) It 
a Urdudion is to be made, noliee of it must bo given as scmii as may bo to 
the constable, who may appeal to the chief ofiic ei against any act of another 
othcer giving iiso to any ground foi deduttioii and thedecibion of the chief 
offu ei 18 fin il exc ept in the c ase of a borough, when it re quires the approv al 
ot the watch committee (dud s 4 (3) ) Approved serv ice foi not less than 
two yeais in another polite force, from which a constable was removed 
with the sanction of the chief officer of that force, may be reckoned (tbtd , 
s 4 (4), see Police Superannuation Act, 1908 (8 Edw 7, o 5), ss 1, 2), 
but service m any force befoie the age of twenty one is not reckoned 
unless permitted by the xegulations of the foioe from which the constable 
claims his pension (Police Act, 1890 (53 54 Vict c 45), s 4 (1) ) 

Service of the State as a civil servant within the meaning of the Super- 
annuation Act, 1887 (50 & 51 Vict c 07), or as a member of a police force 
with a salary paid out of money piovidod by Paili anient, may be reckoned, 
three yeais of service in the police ^leing legarded as equivalent to four 
yt'ttis of service os a mil servant, and, where the pension is payable 
paitly from the police pension fund and partly from funds provided by 
rarhameut, the propoition to be allocated to each fund respectively is 
decided by the Treasiiiy, having regard to the length of service and 
aalary in eacli capacity (Police Act, 1890 (53 & 64 Vict o 45), s 14(3) ) 

A mandamuh will issue, if necessary, to the Trcasuiy to compel them to 
determine the proportion (B y H M Treasury {£ord$ Oomintestonere), 
[1909] 2KB 183) Aotua) service in the Army or Navy reserve forces 
may be reckoned for approved service (Pohee (Superannuation) Act, 1906 
(6 Edw 7, c 7), s 4) As to the effect upon the nght a pension of 
temporary rank conferre d upon a member of a police force iUhle performing 
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1052 . A constable who has completed ‘fifteen years* approved 
service, and is incapacitated for the performance of his duty by 
infirmity of mind or body, is entitled on a medical ceitificate to 
retire and receive a pension for life(^/) If he is so incapacitated 
befoie completion of fifteen veais’ appioved service, ho is entitled on 
a medical certificate to retire and receive such giatuit>, if anj, as 
the local police authonty may think him entitled to (</) 

If his incapacity, vhone\er it occuis, is due to an mimv ineoued 
in the execution of his duty without his own default, he is entitled 
on a medical ceitificate to retiie and lecoive a pension foi lifo(/i) 

1053 The widow of a constable who dies wdiile in a police foioe 
from the effect of an injuiy leceived in the ovecution of Ins duly 
without his own default is entitled to a pension, and his childieii to 
allowances (t) If he dies from the effects of sncli an injuiy within 


other eervicoB, sets Storey v Notiinghonu*hire Staiuhng Joint Committef 
(1908), 72 J P 31 TLo ccriiticale of appioAcd eir\ico must bognen hA 
the police autlioiity Tho diicf ofheer am ceitify an to the peiiod ot 
ficrace, but uot as to character (Gaihuttv Duihoni Joint ( ommittee, (190e| 
A 0 291) As to duet othc eis, see p 316, poU Such a peuHiou is an ordi- 
nary pension , hce Police (Suptrannualioii) Act, 1906 (6rd\v 7, c 7), h 8, 
aud hce the tc’Xt, irfra 

(/) Police Aft, 1890 (63 &; 64 Vict c 45), s 1 (b) Siieh a pension m an 
ordinary pension, and the medical ooitihcato lequiied as evideiKe ot 
incapacity is that of some one or nioie JepiIIy c|uah/le<l medical piactitioiicr 
or prac titiouei'S selc'c ted by the police authuiity [ihul , s 6(1)) 'J’Jio pohi e 
authoiity may yearly or otherwise, until he icaclics the igo at which ho 
would obtain his pension for lile as ot rif^ht (m^* p 510, anU), satiRl^ 
itself that tho constable’s incapacity tor seivice tonInuKK, mid if it. doc c 
not, may require bini to MTve aj^ain (Police \ct, IhOO (61 \ 51 Viel 
c 46), 8 6(4) ), < r, if the incapuily becomes only p.ulia), may ndmehis 
pension proportionately {ibid , s 6 (6) ) A corihtnbli ho i< quiiCMl to Ker^o 
again is entitled to do so in a rank os high and at a salaiy as l.irge as ho 
formerly enjo^ccl (ibid , 6 6 (6) ) A const ihlewlio n fusc'H to he e\ uniiiat 
by the doctor bclected by llic police aiithcuity is dine nfiflcHi from daiiain/ 
the full or partial pension to which he might otherw* ha\( been aditled 
(t/nd , B 6 (7) ) In the decision ot mattcas id it ig to pensioiiK for 
incapacity, thuc is no ippeal tiom the dcasion of tin ]K)h(e authority 
(licopt in the case of a borough couHtablo, who may apjaal to the boiougli 
council (ihid , s 6(8)) A jioIhc authonty may not onJer a constable to 
be re cxamincMl by a doctor fur any puipono other tli m intcum itioji as to 
hiB capacity (J2t Ktn<hantf R v Leigh (Laid), [1897] 1 Q If 1 J2, C A ) 

(q) Police Act, 1890 (53 & 54 Vict c 45), s 1 (c ) , ami see note (d), 
p 61^, ante 

{h) Police Act, 1800 (63 & 54 Vict c 4o), b I (d) Ihc police aiilhonty 
must satisfy itself by the evidence of its fiehetcal doctor (1) that tbci 
injury was leceived by the constable in the c xec utiou cd his cluly , (2) (hat 
it waa not due to his detault, (3) that the inlirmiiy i» attributable to the 
injury , also whether (1) tho injury was accidental or not, and (2) 
wnetner the disablement is total or partial (tbid , b 6 (2) , and secj 
note (/), supra) If a pension has been granted on the gioiind of 
partial ciisablement, it may be increased at any time within thicc years 
if it appears from medical evidence that the disablement will be total 
(Pohee Act, 1803 (56 & 67 Vict c 10), b 3) 

(i) Police Act, 1890 (53 & 54 Vict c 45), s 2 (1) Aft to evidence of 
the mjury, see note (A), , and aa to the scale of thc^ pension, see 

note (d), p 610, ante , Police Act, 1890 (53 & 54 Vict. c 45), 8( bed I The 
widow’s pension depends on her not remarrying and on her b^ mg of good 
c^aeter An ^owance to a child ceases when the child attains the a^fe 
of fifteen (thtd , Sched I , Part Iff ) • 
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twelve month? of being Ranted a pension because of the injury, the 
police authority may, if it thinks fit, grant a pension to the widow 
for a term of jears or otherwise (^) If whilst serving in a pohce 
force he dies from any other cause (/), or within twelve months after 
the grant of a pension (in), the pohce authority may, if it thinks fit, 
grant gratuities to the widow and children oi any of them 

1054 A pension granted to a constable on the ground of infirmity 
of mind or body may be reduced by an amount not exceeding one- 
half of the sum to which he would be otherwise entitled, if the 
police authority is satisfied that the inlirraity is due wholly or 
partially to the constable’s own default or vicious habits (n) 

1056 A pension may be forfeited wholly or in part, and 
temporaiily 01 otherwise, as the pohce authority may determine, on 
tlio following grounds (o) — 

(1) Conviction of any offence for which the constable is sentenced 
to penal servitude, or to impiisonment for moie than thiee months 
with hard labour, or foi moie than twelve months with or without 
haul labour, 

(‘2) Coiibcious association with thieves or reputed thieves, 

(3) Refusal to assist the i^ohce with infoimation or otherwise , 

(4) Cairying on an illegal business or making disci editable or 
impropei U8e(p) of his previous employment as a policeman , 

(6) Making discreditable oi impiopei use of confidential infoima- 
tion obt, lined wdiilst seiving in a i)ohce foice( 5 ), 

(()) Soliciting 01 receiving, without the leave of the police authoiity, 
a pecumaiy testimonial on letiieinont (?) , 

(7) Acting as a piivate detective after being foiludden to do so by 
tlio police authoiity on any leasouable grounds (s) 

1056 A police pension may not bo assigned or chaiged foi tlie 
benefit of anvone except the pensionei’s family, and, m the case of 
tlv3 pensioner's bankiuptcy, does not pass to the tiustee or the 
Cl editors (f) The police authority has power, however, to pay the 
whole 01 pait of the pension in certain eases to poor law (a) or 


(k) Police Act, 1800 (53 A 54 Vict o 45), b 2 (3) 

(/) Ibid , B 2 (2) 

(m) Ibtd , s 2 (4) 

(n) Ibtd , 8 6 Actions must be based on medical evidence as to this , 
see note (h), p 611, ante 

(o) Police Act, 1890 (53 & 64 Vut c 46), s 8 

ip) Ibtd , s 8 (d) The police authority is the judge of whether the use 
made is discreditabie or impropei 

(q) Police (Superannuation) Act, 1906 (6 Edw 7, c 7), 8 6(1), and see 
note Jp), Bi4j>ra In tlua and the following cases the forfeiture reouires the 
conlirmation of the Home Secretary 

(r) Police (Superanimatioii) Act, 1906 (6 Edw 7, o 7), s 6 Compare 

CViwrfiolmv i7o«awd(1886), 60 J P 197 ' 

(«) Pohce (Superannuation) Act, 1906 (6 Edw, 7, c 7) 

ft) Police Act, 1890 (53 & 64 Viot o 45), s 7(1), but sums already 
may be attached [Booth v TratZ (1883), 12 Q B D 8, and see 
BaKKKUPTCY and n»OI.VBNCT, Vol 11 , p 191 , CH08E9 IK ACTION, 
vol IV , pp 400 et Beg) 

(a) Police Act, 1890 (63 & 64 Viot c 46), b 7 (2), (3) The oaaeB to 
wmch the provision la apphcf^ble are when the penaioner or someone whom 
lie 18 uable to mai nt i ^n is In receipt of poor or whei^the penaioner 
Ijegleots to maintain a person whom he is liable to maintaSe 
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hospital or asjlum aiitLontieb (/;) oi to •a peisoii \>hom the 
l>ensioii6r is liable, but neglects, to luaintain (c), and, it a sum not 
t^xceeding £100 is due to a pensionei at lus death, the police 
authouty may direct that piobate be dispensed with, and dolivoi 
the mone> to the i)eibon beneficialh entitled to it (d) 

Payments due to a minoi may he made to the minoj oi to someone 
on his behalf at the disci etion of the police authoiilv (t) 

Regulations may be made bj the police aulhoiit\, \Mih the 
sanction of the Home Secietaiv, foi declarations to ho made l)v 
])eisons in receipt of grttnis(/), and the receipts of such pols^)u^ 
ue good discharges to the police aiiihonty foi the amount paid(^/) 

1057 FiaudnlentU obtaining oi attempting to obtain a ])on^ioM 
oi othei grant is an oflcnce lendenng the offender liable to foi hit 
the grant (/<) If snniiiiaiih convicted, he mav bo inijiiihojud \nl)i 
or without bald labour foi four months, oi be fined a sum jm>i 
evceeding £25 , if coinuted by a jiu>, ho ma> be irnpusoned wjib 
01 without hard labom for a toim not excetiduig two yeais(/) 

1058 A constable who would otlieiwise be entitled to a pension 
may be di'simssed oi leduced in laiik oi bo icdused a piiisimiloi 
misconduct, oi iK'gligciice in tlio dischaige of bis duties, oi foi itn\ 
offence leiideniig a polne pensionei Imble to foifeit bis p( nsum (/ > 

1059 If a pcjiibion IS ufused oi foifeited the cmid.ible daiming 
llie pension lias a light ot apjieal to qnailei sesuonst/) , and, if the 
police authouty exceeds its juiisdidion in cancelling oi dela>jng 
jiaMnent of the pension, the const ibU is intiiUd fo n mandamuH to 
ilie polite antlinnfv < n^) 


( 6 ) Police Act, IhOO (5J & 64 Viol c 45), 8 7 (4) , and sec Utlo 
J CNATics AM) Per^^ons Ot Unsuuvd Mim> Vol XIX , p 410 

(()PolucA(t ISUO (5d A. 64\jct ( 46^,8 7(1) 

{d) Jbul , s 7 ( 5 ) If theie h inoie than one ptison entithd, tin 
luthoiity may di'^liibutc the money in ‘utoidaiut witli h\\ It yiiS 
deceased jicnsioner is lUcgitiniatc the poluc inthoiev nay di'>liit>nl»* (ho 
iiioiicy among sncli peisons as il thinks ht 
(e) Ibid , 8 7 (fi) 
if) Ibid ,8 7 ( 8 ) 

( 7 ) Ibid ,8 7 (7) 

(/i) /twi , 8 9, ind 8 (( title AIvGisfrAiis Vol MX, j» 786 'iiiii 

IT dudes the use of a false declaration, eeitihcc>io iej)i< nt ilioii or evi 
d( nee, perbonat ion, maliiigci mg, feigning dim Hs, willul miniy 01 other 

Uaudidcnt coudmt The pruMSion supeiscdfs any pio\iMonrt ot a lo< al 
t or chaitoi 

(i) Police Act, 1890 (53 & 54 \ ict c 46), h 9 

{/ ) Ihul , S 10 . r . 

(/) Ibul , 8 11 The appeal h to the iii vi piaclu ibU (ouit of ipiaiti r 
''e^i^lons The deiision ot quailei sc'^ioiib being final, there is an appeal 
hv special case to the High Couit {Kydd ^ Luetyool 11 offh 
i39()8] A C 327, ovorruliug Goodwin v isheffield Goi pond ion, \VJU2] 1 K il 
029 In Upveiton v. Eidiey. rif"J| A < 281, and GinbiiH \ Uarhum 

TntiU Commitlee, |1906) \ C 2 'tJ. the question of tin tion 

of tile High Court to luar an appeal under tbw pio\ i-j-'u u is not 

JCtac/wat, i? v ieijfc (ii»<iM1897] I Q 11 1 J 2 . ( A In tins 
laae the pohoe authonty had uaed its po«er of calhng upon a < onslaMe jo 
undergo a medical re examination for the purpose of asswtinK the bonk- 
ruptey court, see note (/), p '511. ante 

H 1. — \XII 
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Poi.Tcn 

1060 If a constable in receipt of a pension from the fund of one 
Iiolite foi ( f takes sei vice ui that or another police force, his pension 
may be suspended diiiiug the peiiod of liib service (n), and if h,. 
leceires an appointineut with a remuneration paid out of paiba 
iiitntar\ oi local (other than police) funds, his pension is reduced '•(j 
(hit be iG((i\(‘H altof»etljei a sum equal to one and a half times tls 
stilaiy of the olhce in respect of which his pension was awarded (m 

1061 'I’lie police peiiHiou fund, to bo maintained by eveiy polu. 
authority (;>), ih nuppliod by the deductions made fiom the jjay o[ 
ituj coiu tables theiubehes lines imposed on the police theniBeUks, 
ni foi assaulth on the i)olice, or awaided to the police as mfoimeib m 
I ly conii of summaiy juiisdiction, hnes or fees diiected by am 
Act to bo pu>al)le to the land, net pioceeds of the sale of polui 
clothing, payineiitsoi contiibutions made under any local Act, <i 
luopoitioii of tlie sum paid by anotliei police cUUhonty foi the loan 
of constaliles’ sei vices (//), and dividends on invested funds 

Othei soul cos of supply ate tlio net sums leceived as fees fu 
])edlais* and chimney -s^veepcl s’ cei tificatcs, fees payable to constab! 
loi the exet ution of thou duties, and tines sunun.iiily imposed !> 
oflemes mulei the Lnensing Acts eonnniiied in tlie police area*/ 
also binns in the hands of ilio pohee autiioi it) oi of meinbeis of tl 
ioice as such («) 

The fund also lecoives (onliibulions fiom ilic Exchequei, subjM 
to the Jloiiie Secietaiy’s ccililicale ot (ihueniv (0 

1062 The tieabuiei of the police funds is the treasuier of tin 


(n) Police A(l, JSOO (;>J 51 V at c 4i)), s n(l) 

(а) Ibul s 15 (J) PciJue \( t, lh03 (50 A 57 \ u t c JO), s 4, see \i i/ 
Bowery Liverpool Co ipon^1 wo {]9{H), 6S J P 213 

^ (p) Peluo Act, 1890 (51 \ 54 \ let c 45), 8 1 6 (1) As to the jxu'-ii 
1 nids of the Metropciliiau Pulico Force and ('ily of London Police, •- 
|)p 477, ISO, ante Theie w only one siiperaiiiiuation fund foi the pohe 
ol 11i<» tJneo puts of Lincolnshire (I'ounty and Boiougli Police Ait, ls^' 
(22 vVi 2 J \ icl c »2» s 22 seo also Lincolu^liiic Police Super tiimuni ' 
Act 188 5 (>1 iV 52 \wi c. i\ )) 

iq) See p 491, ante 

(0 Police Act, lb90 (53 A 51 Vat c 45). s lb (2) IheoO suIn^ h« 
payable to thc^ ]U)luo pension lund unlcbs the local authoiity to whom 
aic^ innuedifttelv puablc icbolves otheiwise 

(б) Ibul 8 10 ( J) Tlitpe sums are not to bo earned to the jicnsion 

if hold upon anv pIl^ ate tiust, or without the express direction of the po’n'’ 
authority {ibui ) Wheic police are appointed to carry out the piovm 
of the nciRht^ uhI Mc.isiius a\cIs, fees, paid to them for their eeivicc - o 
^ot pa\able t<» the is nsion fund (R \ KoHtpvni Justices (1880). 58 J. ’ 
(M 0)157) . 

(/) PoUce All, 1*^90 ( il 51 \ n ( c 45), g 17 As to the cortificat ’ 
ciilcienoy, see p o(0 post Ohc' souk 0*4 ot the contributions are cti » 
custom*! aud excise duties, whuh arc not, however, payable to thepen-f* 
tuna ol the Metropoht'iii Pohee Force The distrihution is made in 
parts iinmint equal to that of the deductions made 

police autju)iif\ i», payable to each pension fund, and then the remaui'l^ 
IS 025 Hied piopoilionatelv according to the amounts paid in pensiou^ " 
Cl mis ovtr of each fund in the previous year , but the Home Seen 
I"- entitled to modify terms of distiibution to avoid inequaiil^ 

* ' itMient vPoli o, S 1890 ( 53 A 54 Vict c 45) ) 
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|)6HSion fund, ftnd thu iiiU's an to of*tho police funds aie 

applicable (z/) 

1063 * Sill pins lucoiiio js to be invested m aecoi dance wuh the 
trustee Act8({i)» oi in debontnies or inoitgages of a countv council 
j-.sued under the Local Loans Act {h) and in a mannei to be selected 
l)\ the police authoiitv(<) 

The capital of the pension fund cannot be u^cd for nmknig 
ja^ments out of the fund (d) An} delicienc} ih giiaianteod b\ 
’he police fund itseli (f h winch is leiinbuised by moans of a sper'ial 
police late 0^) 

Where the peiibion fund evceeds the leqiuienKmts of the foue, the 
police authority inaj appl> to the Home SecuUiy foi a piovirtioniil 
OI der autliousing payments out of it and Huspcnsion of investing ( / ) 

1064 A const ible who retiies fnmi a police fence without a 
pension 01 gratuity, but who is not dismissed, and who docs not 
lomove to anothei police foice on the teimsot his picvious appioMMl 
SCI VICO being leckoned fui appiovcd seivico with thatotboi fouo(f/), 
niav have lotmnod to Inin, at ilie da^cielion of tlni juilico autliority, 
iho dodiictions which have boon made fiom Iiis pa> (b) 

10G5 A constable who lelucs (lom ami lejoins iho hinu* jielue 
foue IS eniitb d to leckon the Ncais ot appiovcd senKc of his tnst 
iC'Ui, but ho mu J lopn to Iho polno tumJ aiiv [fonsion oi glatult^ 

I (pi\vdb> him on u tiiiii'^mnd am dodiu fioiis of pa\ which liavti 
1)» ('ll H'huiK'd to him [i) 

1086 Aconslahio who has completed twontv liv(» >(‘ais’ ajipiovcd 
s<]\ice and has k ached the piosciihod ago toi a pension iriav 
' ontinue to servo unless siipeiannuatcd, and, in sndi casi*, tlie p >hce 
iMthoiitA in(i> in its dibciction fix Ins piospi'clivc piuismn on tlio 
i-isis of hiH pluvious seiviu if they have a nmdical C(otih(alo iliat 
1;0 is physically fit foi senicof;) »SiKh medical (Muljbcalo must 
IxMenewcd cadi \cai (/*) and an\ exfia piv given ffo the consi ablets 


(u) Police Acl, IS^M) ('il 5i Vut c Tj), f- 18 
(a) S(^o title 1 im- 1 AMJ Trust i i s 

{h) See title Mom v and Mom y Lfnding, VoI \XI , pp 01 H neq 
(r) Police Act, IS'lO (53 At Vk t c 4r>), k IS (3) , Police \( I 1803 
' »0 & 57 Vict c 10), t*' '> , M'eLo( il (Io\m jinciit \< t ISSS ( >1 A 52 Va I 


4n 18(4) 

ot hudi a pm\eo»»r]al or<lei 


Hoe 


c 41), B 69 

id) PolKje Act, 1890 (53 Ai 54 \irt c 
if) Ihcd , B 19 

if) Ibtd y fl 22 Vf to confeiincitioii 
Hole (/), p 518, pe’»/ 

(^) See note (c), p "ilO, aitir 

ih) Police Act, 1890 (53 & 54 Vict c 45; s 21 

(i) Police (Superannuation) Act, 190(^(f> J tlw 7, c 7),^ 2 3 lu repay 

I'lriit may bo offe>ctod by deductions horn jiay or oUuiwise a<» tlic 
^nlhonty may deteimino The sum repaid is payable to the iiolioc jionBion 
fMiid {tbtd ) 

if) Ibid , s 1 The police authority may direct that he shall ho entitled 
retiring at any time thereafter to rccene a pension not loss in amount 
he would be entitled to had he retired at onco This nght to a naniefl 
P nsioo will only Ik* lorfeited for the reasons for which a peuKion ac tually 
1' ' eived may be forfeited, see p 512, a/nif As to medical < » rlifioaloH, 


note (/), p 511, ante 


(fr) Po]i4?e iBuperaiin nation) Act, 1906 (6 Ldw 7, c 7), s 
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continued service is not leckoned for the puipose of his pension, and 
rateable dednctions aie not made from it(0 

1067 The provisions for the pensions and allowances to con- 
stables also apply to superior officers («i) , but ceitificates of 
approved SCI vice and sanction of removal to anothei foice may in 
till) case of the chief consluble lie given by lesoUition of the police 
authority (i/) 

1068 An othcei above the i auk of inspoctoi must letiie at the 
«ige of si\ty-iive except in a special case(f>), but, e\en if not entitled 
tu leceixe a pension undei the usual rules, he is given one on the 
same teiins as if he had then letiied \Mth a medical ceitificate (/>) 


Part XI. -Powers of Secretary of State. 

1069 The lJom (3 Rocietaij {q) is the cenlial police authoiiiy (/) 

1070 Jiispettois aio appointed hy tlie C] 0 ^vn acting thiougb 
ilio Jlome S(‘creian (>>) to \isil and uiqiiue into tlie state ami 
tlluKuicy of oveiv (onnU and hoiongli police foice, the obsenante 
o[ otheuMso of the sl.itutoiy piovisions undei \vhieh such police 
foices aie apjiointed, .ind the state of police stations, chaige looms, 
cells and lock-ups oi other pieuuses occupied foi the use of such 
police foice {(i) 

'Ihe repoiis of tlio inspeclois aie made to the Home Secietaiy 
and laid b> him ludoic Pailiament 

1071 Ceilificates of ellicienc} b.isod on the repoits of the 
n^spoctoi a aie issued annually bv the Home Secietaiy to all sudi 
county and boiough police toices as liave been maintained m a 
state of eibcieno in point ot numbeis and discipline duiing the 


(/) Police {i?U[Jcniiniiafion) Act, 1900 (C 1 dw 7, c 7), s 1 (J) 

{m) Police Act, 1890 (53 54 Vict o 45), 8 12 But pensions payabl*' 

bv Parliament are not to be payable out of the Police Pension Fund {thid ) 

(n) Ibid 

(o) Police (Siipeiannuation) Act, 1900 (6 Kdw 7, c 7), s 6(1) A sped <1 
case tan only arise wlioio the polue autlioritv is of oxniiion that th< 
nlllcei’s leliicinent would be dctnmental to the intiiests of the force, aini 
in any c ase retiioineut can only be detcircd foi hve years (ibid ) 

(}>) Ibid ,8 6 (2) 

( 7 ) The powers aio in fact alwayt eveicised by the Home Seeielary, b'lf 
in his iibsonoe could be exeici>eci alternatively by any otlier Secretary 
^tate, see note (/),]> 405, mite, title tONSriruriONAL L\w Vol \ll , 
[>p 83—85 

it} County and Borough Pohee Act. 1866 (19 & 20 Viet c 69). s 1 > 
see title Con STiTcnovu- Law, Vol VII , p 85 

^ («) C*ouiiry and Boiough Police Act, 1856 (19 20 Vict e 60), s 1 ‘ 

number ot inspectors to be appointed is three, and their salaiics a 
determined by the Treasuiy Commissioners and paid out of money pro 
vide<l bv Parliament for tbftt purpose (ibid ) 

(a) Ibid 



Part XI —Powers or Secretary op State 


B17 


pieceding year (6) Beceipt of this ceitih(at5 is a eoiuhtion pre- 
u'dent to the payment to the local authorities uiaintauimg such 
police forces of the Tieasury grant of one half the cost of iiiaintou- 
luice (c), as well as of the sums contiilmted annually bv the 'I’l easut \ 
to the local police supei annuation giants (d) The cei tilieaie is not 
to be withheld finally until the inspectoi’s repoit has boon coni- 
luumcated to the local police autlioriti and that authonty has had 
m opportunity of making a stateincut in respect of it to the Home 
Secretary (e) In the e\eut of its lieing Iniallv withhold, this 
'•(atenieiit, if any, togethei with the leasons of the Homo Secii)tar\ 
for withholding it, are to be laid before Pailiamont(( ), and a sum 
to be cei tilled by the Home Secietary as equal to one half tho cost 
of the pay and c'othing of such police dining tlie >eai is foiteited 
In the local authonty ( t ) 

1072 Appointments to the ollue of thief toiislaltle in coinitios 
,vie subject to the appioval of the Homo Sp('ietnr\ (»/) llo nialtes 
the rules foi the government, p.iv, clothing, accoutiements and 
iiocessaiies of eveij county police foil o (/<), and loci'nis qiiuiteih 
[(‘ports of the lules made fiom Inm^ to lime hy watih committees oi 
liorough councils foi the regulation and gmd mce of lanough police 
forces (i) The table of fees payable to tlie (■mslahles of nnv police 
force foi acts done in execution of tin n diif\ is snhiod to his 
ipproval (h) 

1073 Tlie lloiije SicieLan i<3(ei\e‘> an iinmnl n timi in a foiiu 
niesoiibecl h} him ot tlie number of ulleiices i« puited to tlu 

each counU oi hoionj^di the numlioi of peisous uppulKiuliMl 
l>v the police, the luiiuie of the chai£T«H aj^umst them, llie iisiilt 
ot the pioococliu^s taken theieon and an\ otlui ])jii liculais lelahiifj; 
to the state of ciime in the district \\lm*li (In' loeal police authonty 
may tliink it nniteiial to fin nish (/) 


(Z/) (^oiinty and Pola o \(t, lsr>0 (JO & 20 \ a i < 00) h Hi 

(r) Ibid , Local ( fOMMTnnoriL Act, 1888 (51 & 'li Vi( t < 24(2)(i) 

I lie payment is made tliiomrli the (onntv ♦ oufk i!h In lh( ( nf rouni v 
|>Hlice forces, it la made io the honnuh uaiiud \a to |»la(es iMthm the 
M( tiopolitaii Polue Oi'^liicL, see p 475, ante 
(d) Police Aa, 1800 (51 4.54 Vict < 45), « 17 Nee p iN ante 
i«) County and 13oioii;(li Polue Act, 1855 (10 & \ u l < 5M), 


(f) Local Goveinment Act, 1888 ( >1 5J \ u t ( 41), a 2 » In tin ( 
a county police foicc beiiiK iimtficiciit, the sum whii h would noinially he 
ippropnated to the polu^e liiud fiom the local taxation acfount of the 
'»iinty fund becomes payable to the r\clwfiuei a< count lu the case of a 
l>»uough police force bting inefficient lh«> lorh il( d sum is not paid over by 
0*^ county council to the borough council, and n mams !i\adable for 
iicral county pui poses 

ig) County Police Act, 1859 (2 A 5 Vict c 93), h 3 
(h Ihtd A copy of such rules is to be laid before both IIoumv of 
1’ irliament (tbtd , and see p 483, ante) 

(i) Municipal Corporations Act 1882 (45 A 46 Vict c 50), h 192 
(fc) Police Act. 1890 (53 A. 54 Vict c 45), s 25 , County and liorough 
f^ohceAct, 1869 (22 A 23 Vic t c 32), s 24 In a borough smli fees are 
paid over to the superanniution fund {ditd , s 11) 

(1) County and Borough Polios Act, 1856 (19 & 20 Vict c 69), i 14« 
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The letuin i8 made* for each calendar year, and most be forwarded 
to the Homo Secretary as soon as may be after the termination of 
the yeai (w) A classified abstract of the returns is prepared 
annually and laid before Parliament {») 

1074 Tho malting of oiders consolidating the police forces of a 
liDiough and county is subject to an inquiiy and report by the 
Home Sccietary wlien the paities fail to agree to them(o) , and, in 
any ev(‘nt, such a consolidation agieement cannot be teiminated 
^Mtbout bih consent (p), noi can the separate police force main- 
tained b}' a boiough ha\ing more than 15,000 nibabitants lx* 
superseded AMlhout his authority (q) 

The foiniation of separate police distiicts in counties (j) and 
places for the piovision of lock-ups are subject to his approval («) 

lie may make provisional oideis foi dealing with any suipln^ 
belonging to tlie pension fund of any police foice, oi for tlu 
adjustment of lelaLions between the pension fund of a police font 
and any othoi special foice maintained by the same loc.d 
initlioiiU (/) 

1075 Tn 1 (dal ion to tlie Metiopolitan Police Poice, the iloiuo 
Se(ietai> is the police authority and has coiitiol of the oigani 
sation and disjiosition of the to»ce(r0 The ('hief Coinmihsionc i 
and Assistant ( oiiiiiussioiKUs of Polue aio appointed by the Cio\mi 
on nomination In liim(/;), andllu'pohie oihee at New Scotland Yai I 
IS sulioidinate to Ins depaitment {< ) 

1076 Tlie Cit\ of Loudon police (r/) and Ihe police foice main- 
tamed by the Tvno Impnneinent Commissioneis (c) aie noL 
(ontiolled b\ tho Home Secretan, and aie noi in leceipt of an\ 
conli ibiition fiom the Exchecjuei 


t(m) Toluca Rctui us Vt t IS02 (55 '>(1 Vut c Is), & I 

(n) <_’oiinty and B()roug:li Police Act, 1850 (P) 20 Vict c 60\ 

« 14 

(o) Ihtd , ^ 5 , HOe p 490, ante 

ip) Cuiiiii valid Borough Police Act, 1856(19 &. 20 Vicl ( 69), rs ■> 
20 , p 0)1, ant( 

iq) Couiuy and Boiough Polue Vcl, 1850 (19 X 20 Aid c 69), r P‘ 
seep \Sh, tin It 

(}) Pounty Polue Act, 1840 (3 X 4 Yu t c 88), s 27, County aii'l 
Boiough Police A( t, 185b (10 X 20 \ict « 00), r 1 , rpc p 483, ante 

(6) Piinsh CoiistablcR Act 1842 (5 X 6 Vict c 109), r 22, Lock u > 
Houses Act, 1848 (11 X 12 \ict c 101), b 1 , Petty Sessions and Lock ii*' 
Houses Act, 1808 (31 X 12 Vid < 22), » 10 see pp 482, 488, ante 

(H Police Act. 1800 (53 X 54 Vict c 45), r 22 buck provisional ord(i') 
idiaire iontlrmalioii with or without modihcatiou by Parliament (ibrf } 
'rh© othci spet ml foiccs alluded to aie a hie brigade, fiie police or other In e 
loro© (thid ) 

(ft) Ihid , 8 32 , see p 467, ante 

(6) Metiopolitan Police Act, 1856 (19 X 20 VicJ c 2), s 2, seep 4I>T, 
I? ate 

(t) See p 467, ante - 

(d) (hty ol London Police Act, 1839 (2 X 3 Vict c xci\ ) , see, 
e\ei, na to the Commissioner, p 478, ante 

(f ) Tmi© Improvement Act, 1852 (16 X 16 Vict c ex ), sb 27 — 29, and 
toot© (<), p 508, not^ ti}), p 610, atilf 



I*^BT XI — PowSBS OF Secretary of State 


nl 


1077 The Home Secretary ieeei\e 6 noifce of the nomination 
and appointment of special constableb, with a statement of the 
f^ircumsiances rendering such appointment expedient^/*), and also 
of the suspension oi determination of the service of any oi all of 
the special constables appointed (jt) 

He has power on the representation of the 3ustice8 of the peace to 
Older the appointment of persons as special constables wlio \^ould 
otherwise be exempt (/t), and to leduce the amount of ordeis, made 
by local authorities, for the payment of special constables by persons 
undertaking pu))lic ^^orkB, when such oiders appear to him 
excessive (i) 

1078 The regulations for the payment of fees and allowances to 
parish constables require his appiovaUA) 

(/) Special Constables Act 1831 (1 & 2 Will 4, o 41), s 1 , see p 492, 
ante 

(a) Special Constables Act, 1811 (1 dc 2 Will 4, c 41), s 0 
(k) Ibtd , SB 2, 3 Under ibid , s 3, lie may diiect the lord heutoiiMrit 
of a county to cause sjiecial constables to be sw'Oin in throughout a whole 
district without legaid to exemptions , see p 492, ante 

{%) Special Constables Act, 1838 (1 & 2 Vic t c 80). s 2 . see p 494, ante 
(i) Parish Constables Act, 1842 (3 Sc 0 Yitt o 109) s 17 , Palish Con- 
stables \ot, 1872 (33 Su JO Vict c 92), s 11 , see p 465, ante 
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Part I — T^TR0D^^TORY 




Part I. — Introducfory. 

1079 The law as to the relief of the poor is entirely the creation 
of statute It onguiated in KJOl with the enactment which is still 
the key-note of the system (a), but the compaiatively simple ougiu 
almost lost m a maze of statiitos, departniental orJeis and 
(hiections, which ha\e in piactice thefoice of statutory enactments, 
and judicial decisions and o/ule? dulOf nian> of them ahsolutelv 
1 ] reconcilable the one with the other , while, to add to the contusion, 
innumoiable duties and powers have been imposed oi conferred 
upon poor law authontios, and their cost iUrott('d to he dischaiged 
out of the moneys raised for the relief of the pooi, wdijch ha\e littk' 
or no connection with the primary object ot leluning the in gent 
necessities of the destitute (/>) 

No branch of the laws of England stands in gieatei need of 
codification or would more amply repay ilie lahoui of I he codilnn 
than does the law relating to the lelief of the pooi 




< (uaplexlty 
of the pi»or ' 


1080 Oiiginally the relief of the pool within it-» hounds was the 'Hu* punKlntti 
(haige ot eacli paiish, and parish ofhceis, lunued “oieiweeis of the 
pool,” weie appointed, whose duly it was to st t to woik all paiipeis 
ind then families, and to tax all ocdipuns in onhu to laise a 
])aiochiaI fund foi the necessaiy ndief of the paiisli ])()oi (() This 
identilication with the pansh led to the complicated law of setrle- 
ment and lemoval(d) llie ol)iec*L<)f which was to compel all j^eisons 
likely to lesoit to thepaiish fund foi udieftoiotmn to the pansh to 
which they oiigmally belonged, uiid so leheve piinshos from the 
iMudeii of maintaining stiangois. 


1081 Very eaily in the histoi} of pool lelief we Inid that ruo uniou 
paubhes weie combining oi uniting foi the pin poses of lx* tier and 


(а) Poor Kditf A( t, 1601 KJiz c 2) From an < ly period the law 
endeavoured to lepre'^s mendicancy, and to provide loi ihe restriction ol 
hfggars to tlicir place of origin and to some small oxent for their mam 
leuance The earliest statute on the subject (1388), 12 Kich 2, c 7, pro- 
\ided that impotent beggars and poor people were to go back to llie 
parish of birth, and the various Vagabonds Acts, (141h5) 11 Hen 7,e 2. 
11503-4) 11) Hen 7, c 12, (1535 6) 27 Hen B, e*25, (1507) 39 Fliz c 4, 
(1603) 1 lac 1. e 7 (all now lepcaled), tamed On s^strin kOU liirlhei 

(б) 'Ibis title deals only with the pnmaiy object ot the poor law, and is 
icstncted to an attempt to outline the means by whnh that object, “ the 
necessary relief of the poor/* is sought to bo attained Foi the exiraiieouH 
'iuties of boaids of guaidians, reference should he made to the tiOea noted 
III the table of cross references given on jp 522, ante One matter, however, 
iliat has no legal relation to poor relief ft iin hided in tins title, namely, the 
suite modem subject of md age pensions, partly bfjcause the subject 
Mauds by itself, and, though no part of the i>oor law system, is yet j^rhaps 
more nearly akin to poor rehef than to any other title, and partly because 
It may be contended that the lehef so given to the aged is truly poor 
lelief, though artificially kept distinct therefrom The provisions of the 
Xational Insurance Act, 1911 (I & 2 Geo 6,c 56), will he dcilt with in the 
title Work and Labour 

(c) See tiHe Rates and Rating 
id) See pp 574 ei heq , y 0 ei seq , pa$t 
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PAKj I more ecotiouiical adimnistiahon of pool lehof {<>), and this combma- 
Intio tion was earned out all ovci the countiy by successive Acts of 

ductory Parliament (/ ), which proceeded to take the administration out of 

— the hands of tlie overseeis, to systematically group parishes into 
unions, and to place each union under the control, a very limited 
control, of elwted boards of guardians, whose fieedom of action is 
limited in neai ly every direction by the supervising and directing; 
poweis of a Goveinmeilfc department, formerly the Poor Law 
Comniibsionc'is and the Poor Law Boaid, and now the Local 
Government 13o<iid(</) 


Part II- -Poor Law Authorities. 

Sk(T 1 — 'Ihc Loial (inienimeut Board 
iSun Si < 1 I hi Gtntmf 

of 1082 The adminibtratiou of relief to the poor is subject to tli»‘ 
(Imcmn 1 1 itianageinent, direction, and euntiol of the Local (Toveinmeiii 
iJoaiT'"* * ' Jioaid (/f), ni which l>ody is iu)\\ vested the jmweis c)f the fonim 
]\)or Lav\ Coiiinnsbioneis and the Pooi L<i\\ Boaid The Local 
(rovernnient Bonul cannot inteifeie with the law of Hetlloment and 
lenioval and cannot dictate to the guardians as to the lelief !<' 
be gi anted in aiiv individual caho(^L but in practically eveiy othu 
mattei connected with the administration of the poor laws and 
the lelK'f of the iiooi the Boaid is supieme, suliject only to the 
control ot ruiliameiil, and, in some c'asc'S, to the pouer reseived to 
the (’lONMi to disallow b} (hdei in Council ceibnii pioceedings of 
the Boaid (/»^ 

I'roof of 1083 In any case where the Poor Law Couinnssioners, or the 

hi4iuni)ii( Poor Law Boaid, or tlm Local (lover ament Board, have given oi 
infused then consent, sanction, or approval, in any matter vvlien* 
tlieir oiflei uiidei seal is not evpiusslv" lecjuired, tls production of 
aii> written document signed, or puiportmg lo be signed, b> i 
secretary or assistant secTetaiy of the Couinnssioners or of tlv 
paiticuUii Board is yuma fmv evidence of the decision of the Com 
nnssioiiors or BcMid upon such niattei '/) 


See the Poor Relief Act, (14 Par 2, c 12) 
if) See, for example, Gilheits Ait. stat (1782) 22 Geo 3, c 83, 
repealed , Poor Law Amtndmeiit Act, 1834 (4 6 Will 4, c 78) 

(q) See tlie te’it, infra 

(A) For the con^titiitioQ of tlie Local Government Board, see tiil< 
CONSTITUTIONAr L\w V ol VII , pp 103, 104 

cO Poor Law VmeudiDent Act, 1834 (4 dc 5 Will 4, c 76), s 15 
{k) See generally, the Poor Law Amendment Act, 1834 (4 A 5 Will > 
0, 76), the Pool Law Board Act, 1847 (10 & 11 Vict c 109), and tip 
Local Government Board Act, 1871 (34 & 35 Vict c 70) 

(h Poor Law Amendment Act, 1866 (20 5c 30 Vict c 113), « 4 
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1084 The Local Goveniinoiil Loaid eu)i>o\\ere{l to holt! Sect j 
iiiqiiiues and to require rotiuiis upon any nniltei connected with TheliiOClU 
the execution of any of itspoweis, siuhinqiuiiosaie gcneuilh held Goyeimiieilt 
by tlie Board’s in^^pectois (w\ or In hpociilly appointed peiaons^^/'l Board. 

1085 Any question affecting the hottlenient, nuiioxal, oi 
chai^eiibility of a i)ooi peisun nnu. h\ agieeinent between the Nititmtnt oi 
guardians concern ed made iindei seal, be bubniitud to ilio Local 
(loveinment Board, whoso denhion will bo Jinal and eoiuhisuo 
between the submitling luities(o) 

1086 An\ adjustment (d })ropeit\ and habiliiieh unpuied jn vamHiments, 
connection with matteis aiising inulei the Jjotal (untuumeul Atl 

1894 (p), must, so tai aa it i elates to the joint iiso of juoportj in 
which a boaid of guaiduins is inteusted be a}ipiovt‘d bj tlio 
Local Go\einment TUiaid (tj) 

a-Si t 1 2 I <u>f f ito 

1087 1 he Ijoc al (jo\ej liiiK lit Boaid ui.i> lioni time to tnm make I’cmerio 
and issue rules, oideis, and legulations (foi Mie sake of hie\itj uniu* 
hereinaftei ukiied to as **ouleis’ ) foi the m.inagduent of the )u)«u, 

the goveinment of woiklnuises and tlie oduuilion of the ihildnai 
tlieiun, for appieutuuig the ihildron of pool poisons, foi tlio 
guidance and eontiol of all guardiaua, vesliieH, and paiish ofticeia, 

•>() fai as lelates to tin management and lelief of the pool, and the 
keeping, examining, auditing, and allowing of aceoimts, and making 
and entiling into (ontuicls m all matleis lolating to such managt- 
merit oi relief, oi to any exjjenditure foi the relief of tin jaioi ami 
generally toi the due execution of the pool laws 'riie Boaid may 
fiom time to time suspcMid, altci, oi lescind any ordei (/) 

1088 A King’s ihmtii s copy of any oubu of the Local Ciovorn i u^»i ‘^f 

nieiit Boaid is hkk evidence, aftei the lapst* of fointcfsi (la>H 

fiom the date Iheieot, that such onh i was diilv made and in 
lurce G) 

1089 Oideifl aie cithei general oi paiticulai Any fudei of tlie (i,.uf*rj 
Local Goveinment Ihiaid, whidi whin issued is diuited to end 
effects rnoie than one union, other thiin an oidei hy whn h a djsti icl 

(m) bec p oil, vof>t 

(n) See Poor Law Board A( t, 1817 ( in \ 11 Vat r lot);, hs 11,22,20 

(o Poorl^aw Amciidnicnt Act, 1S51 (U Au 15 \i(l c lOa), s 12 

\p) 56 A. 57 Vicl ( 73 

(q) Ibid 8 08 (2), see title Local rSovi k\ mi \T, Vol XIX,p 280 

(r) bee Poor Law Amendment Act, 1814 (4 5 Uill 4, e 70), h 15 

Numeroufi and xoluminous orders have been isnued under thia aiiibojisa 
t!on, winch deal m detail with almost eveiy jiliaho of poor law reJiel 
The principal ordeis are referred to in conneciion with particular subje ctn 
but for the text readers are referred to such a collection os Macinorran and 
Lushingtou'a Pool Law General Orders, 2nd ed , or to the annual voluirn ^ 
of Statutory Bulee and Orders 

(«) Poor Law Amendment Act, 1844 (7 A 8 Vict c 101), s 71 As to 
the proof of any order etc, see the Documentary Lvidime Ac). J808 
(31 & 32 Vict c 37), 8 2 , Local Government Board Act, 1871 (34 A 35 
Vict c 70), 6 5, Documentair Evidence Act, 3882 (45 A 46 \itt c 9)> 

8. 2 , and title Evinrxi e, Vol XIII , pp 526, 526 « 
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of unions oi {urisbes and unions is formed (0> is deemed to be a 
general oider, as is also eveiy older made to vary oi lesoind a 
general oidei , whether it be diiected to or affects one or more than 
one union («) Any general older, or au> part thereof, may ho 
disallowed by Order lu Council, and thereupon, so fai as it has 
been disalloNved, it ceases to be of any foice oi %alidily, except as 
to anything Ian fully done thereniidei befoie the disallowance (5) 

A particulai oidei is one that is applicable to individual cases in 
some one paiisli oi union 

1090 A Nviitiin 01 piintod copy of eveiy oidei must, befoie it 
comes into operation in nny paiieh or union, be sent by the Local 
Govoniinent JJoaid to the o\eisoer& of tiio parish, and to the 
j^Liardiiins of the union oi then derb Tlie ov( isteis and f^uaidiaiis 
must jijivo publiLilv to the oidei in such maiinei as the Buaid 
(liiects, and must allow it to bo inspected, and copies thereof to 
1)6 taken on payment of the piescijhed ehaige, by anv ownei of 
propeity in the place oi Ins ag( nt, oi any latepajei These lequiie 
inents also ap[)h to ilie disallowance oi revocation ot an ordei (o 
Copies of an oidci do not lecpnie to be sealed (d) 

Kv(‘iy geiicitil oidei must be published in the London iiazetU, 
and when so publislied takes effect without fuitliei publiiMtion {e) 

A copy ot anv gcneial older must belaid botoie butli Houses ot 
ITiiliainent as soon as possible attei its publication (/), and if iL 
lolatea to the lolief of the pool, the goveiimient and management ot 
woikhoiises and tlien inmates, oi the guid.iiice and legulatiun of 
guaidians and then olliceis, copies must be sent to tbe cleiks to 
tlie justices of the petty sessional divisions within the union 0/) 

1091 An oidei may be lemoved into the High Court of Justice 
bv (iittouui, but unless and until it is declaied illegal by that com l 
it leiminis effective and must be obeyed (h) This is, practically, tbe 
only way in which the validity of an oidoi can be raised and 
t(‘irted(/) The wiit must be moved for within twelve months 
Ihe publication in the London (lazith of a geneial oidti (A), and 
within tw'eUe mouths of the sending of a copy, as xe<iiined l)y statute, 
ot anv othei older (/) 

(/) Pool L iw Aiiiendiiuiit Ait, 1868 (J1 A J2 Vict e 122), s 1 

(а) Tool Law Board Act, 1847 (10 & 11 \ict i 100), s 15 

(б) Ibid , a 17 

(c) Poor Law Anicndincnt Act, 1834 (4 A 5 Will 4, c 76) a IH 

(d) Divide Piiislu<4 'Hid Poor Law AiiienOment A( t 1S82 (HA 46 A ict 
c 58), 8 11 

(e) Public llenllh A< t, 187^ (38 A 30 Vict t 55), Nbisi V , Part III 

if) Poor Law Aiiu iidincnt Act, 1868 (31 A 32 Viit c 122), s 1 
(y)^hid ,82 ( opic® are not icquiicd to bo scaled (Dmdod Panslio 

and Poor Law Aiinjuhnent Act, 18lf2 (45 & 46 Vict o 58), B 14) 

{h) Pool Law Amendment \ct, J8J4 (4 A 5 Will 4 < 76), b 105 A^ 
to tbe procoduit), see ilnd , ss 106 — 108 , and title Cftows Practice, Vol X 
p» 174, 192, noto (/) \ diMsiblc order may be quashed as to part onh 

(B*y (18.51), 17 Q B 466) 

(y) Bee R \ linbkd (Gotu^nors of the Poot) (1849) 11 Q B 405, L 
V Oldhoni I ttion ftrrrseef<ilS47)^ 10 Q B 700, F v Btmgor Ot^rh€ft> 
Oa47), U Q B 01 

(4) Pubhc Health Act, 1875 (38 A 39 Vict c 65), Sehed V , Part III 
(I) Poor Law XinendmentAct, IStO (12 A 13 Vict c 103), a 13 
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1092 If ftny person wilfully negleel* or disobeys an order of Ssot j 
the Local Government Board, or of its pre'deeesBors, ho mav, on Tlieliocal 
summary conviction befoie two justices, bo fined for the'flrsl OovewauNlli 
offence auv sum not exceeding tfl , foi Ilia second offence, nnv sum Board. ’ 
not exceeding £20 noi less than io A third or subseciuent offeiict' iiiyobeli^nw 
.8 deemed to be a misdeiiieanom , and i^ punishable on coiuiction tuonUr*. 

on indictment bv a fine of not loss than i20 and such nnpnsonmont, 
with or without haid laboiii, ns (ho coint uiai award (m) 

1093 The Local Goveininent Boaid mavon the apphoatum of i*rovi«ionai 
the guaidiatis conceiued, by pioiisional order (//) lepoal oi altoi 

ally local Act contiolling oi regulating the relief of the pnoi, oi 
the making and lowing of the pool late, in any nnioii oi paiish {«) 

1094 The I jocnl (iovoiiunont l^oaid has albO evtonsive powtuw as Uicuiiiou u{ 
to the division of panshes and the alleiation of pansh iKinndiiiios foi 

the pin poses of the heltoi administialion of leliof to the j>ooi (/») 


ll Sbi I I 

1095 The Local (ro\einjpont JJond inusi fioni (jiiio to time \p[.<iiiitrurrit 
appoint so many fit poisons as may be allowi'd by lheTieasur>, 

to be inspectois, to assist in the execution of the law r^l iting t'> 
the relief ot the pool, and may from tune to time asbi^;n dutu'S 
to the mspectnis or to any of them, and may remo\e an inspeitoi. 

The saliiiies of the inspi‘cloib aie regulated bv the Tieasuiv (7) 

1096 The iiibpectois aie (mtitlod to xisit and iiispeel oveiy woi L * I in<i 
liouseoi place vheiein anv [xan porboii in leeeipt of relied is lodged, 

nul to attend e\( ly board ol guaidians and (‘\ei y paioehial and othei 
local meeting held foi the leliof of the pooi, and to take^ pait in the 
proceedings, but not to vote at sueli lieiaid 01 meeting (/) The 
po\sei to inspect a voikliou-e extends to the doing of anything 
necessaiv to piocuie such infoim.ition as may bo ifMjuiied by tlu^ 

Local rrn\eiun]ent Loaid as to the eennlitioii and gene iiuiumt of Um 


70), » 

rurdlly, see* title 


1879 (42 43 ViU c 54), s y 

(p) See, generally, the Poor Lii^ Araeiidinent Aet 18(»7 ( i' 
106 ), the Divideel Panshes and Pe>orLa>\ Vuundiin at \rt H 
Vict c 61), the Poor Law Act, 1879 (42 <Sii 41 Vict c 54) , 


(m) Poor Law Araendraent Aet, 18 54 (4 & 5 Will 4, < 

(n) As to pioMsional orders and their e onhrniatioii y 
Pariiament, V'ol XXI, p 71^» 

( 0 ) See Poor Law Amendment Act, 1867 (JO iV '51 \kI c loo), h 2. 
Poor Law Amendment Act, 1868 (J1 A 32 Vic( c 122), m 5 , Poor L«iw A( 1, 
1879 {42A43 Via c 54), 8 9 

^ 18(»7 (50 & U \ i<‘( 
1870 (JO A: 40 
the Oivided 

Panshes and Poor Law Amendment Act, 1882 (45 A 46 \ut t 58). 
the Local Government Act, 1894 (56 & 57 \ict c 73) , and, as to raetro^ 
politan panshes, the Metropolitan Poor Amendment Act, 1869 ('52 & 3 5 
Vict 0 63) See also title Local Government, Vol XIX , p 238 As to 
the powers of the Local Govern meat ^oard in relation to tlie forTnation, 
<dteration, and dissolution of unions, see pp 553 et »eg , post 

iq) Poor Law Board Act, 1847 (10 Ac 11 Vict c 109), s 19 See 
fdso Local Government Board Act, 1871 (34 & 36 Vict c 70), s 3, ftu a 
ireneral poner of appointmg inspectors and other ofllocrs 
(r) Poor Law Board Act, 1847 (10 & 11 Vict c 109) 20 The 

nitht to attend and take part m meetings may be enfoned bv rn.md imus , 
I'Ce M V Si Pancras {Pii fdofM of th* Poor) (1858), 22 J P J"*! , 7*- v nt 
MaryUhone Ounrdwns (1850), 6 Jar (n s ) 1091, u 
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wolkhouse and the inmutes An inspector may be authoused to 
hold mquuies upon my matter concerning the administiation 
o£ the poor Uw , and may summon and examine witnesses («) 

Klct 2 — (*on)itif Comuih 

1097 StrictU speaking, a county council not a poor law 
aiithout^, foi, save as legaids the pioMsion of aBjlums for pauper 
lunatics (0* it has piacticall) no administrative duties in con- 
nection with the lelief of the pool Councils, howevei, have 
certain poweis to altoi pooi law aieas (a) and to leguiate the election 
of guardians (i), and they must make ceitain payments to 
guardians 

1098 Tlie county council, including the council of a county 
1)01 ough, inu'it pay to the guaidians out of the countj fund, and 
charge to tlie Kxchecpui Contiihutioii Account (<), (1) such sums ns 
the Local (loveininent Hoard certify to be due horn the council 
in lespect of the lemuneiation of teachois in pool law schools (rf), 
and for payments to public Aac(inatois(0 » (2) the school fees jiaid 
foi pauper childien sent fioni a \\oikhouse to a public elemen- 
tal y school outside the workhouse (y ) , (8) ceitain sums towaids 
tlio lemuneiation of the legistiaih of births and deaths (r/) , and 
( 1) a sum equal to 4s a week foi each pauper lunatic chaigcablo 
to the union, and niaintamed in an asylum, registeied hospital, oi 
licensed house, for whom the not charge upon the guardians, 
aftei deducting amounts received othei wise than horn local latos, 
IB equal to oi exceeds Is a week {h) If the union is in moie than 
one county ilio amount to be paid will bo appoitioiied(i) 

The guaidians aie also entitled to receive fioin the county council 
othoi than the Jjondon Count> Council, oi the council of the countv 
hoi ough, as the case ma> be, an annual sura foi the costs of the 
ullicoih of the union and of district schools to which the uiuon 
conlrihiites (A) 


(o) bee Poor Law lioaid Act, 1847 (10 11 ^ ict c 109), ss 21, 

22, 26 

(0 For its ppweis and duties m this lespect, see title Lunaucs and 
PjrKSONs 01 Unsound Mind, Vol XIX , p 479 
(a) See Local Government Act, 1888 (51 & 52 Vict o 41), s 57 , Local 
Government Act, 1894 (56 & 57 \ let c 73), s 36, and title Loc\l Govern- 
ment, Yol XIX , p 377 
(fe) See pp 631 et sea , poat 

(c) See title Local Government, Vol XIX , p 351 

(d) feee title Education, Vol XII , p 88 

(ej See title Public Hialih and Loo\l Administration 

(f) See title Education, Vol XII , pp 82, 88 

(o) See title Registration of Births, Marriages, and Deaths. 

{/») Local Government Act, 1888 (61 & 52 Vict c 41), as 24, 34 The 

f :uaidians must claim payment m the prescribed manner, see ibtd , s 24 
6), (7) As to the metJiod ot calculating the amount of oontributiODS, see 
CttZws Unton v WtUa Coanty CouneU, [IQll] 1 K B 717, and Circular ot 
the Local Government Board, dated 7th July, 1911 
(i) Local Government Act, 1888 (61 dc 62 Vict o, 41), s 24 (5) 

(fc) Ibid , 8 26 (o the basis of caUulation and apportionment, see 
ihd , ^ 
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1099 In the admimsii alive coiuit> of Lonflon v/> the countv council 2 

must (1) pay to the guardians tor e^el^ pooi lil\^ uniou ^^ho^lv m <he Cottuty 

county biich sums as the Local Go\ ei innent Boai d f) oin tune to tiino Couaottl. 
certifies to be due from the said council in substitution for the local uraioTiiii 
giants towards the remuneialion of poor law medical olheeis, and Uunion 
towards the cost of dings and modual appliances, (2) giant to the 
guardians of eveiy pooi law union wholly in the counlv an amount 

equal to id a daj pn head foi e\eiy indoor panpei iiminUnnod m 
that union, such giant to bo reckoned in a pioHcnbod inannei (w), 
unless Pailiamont otherwise detei mines, and (3) pay to the gunidians 
of eveiy poor law union, a poition of which only is situate in its 
county, such piopoition of the annual huiii which is, uiulei the 
piovisions of the* Local Go\ eminent \(*t, 1888 («\ payable by the 
county council of a county to the guardians of that union, as tho 
lateahle value of the poition within the administiatne louiity of 
London beais to tlie lest of the union (n) 

Sfcf 3 —e/z/s'/o , ^ if/ ilu 

1100 Justices of the peace may oidei oveihocrs to give relief in Toitr 1 >w 
cases ot sudden and uigenl necobsity, and ina> ouhi medical leliet 

in a case wheie suddim and daiigeiousillneHRinav icqmreit i/d and 
m an\ union foniied midei the Pool Law Ainendnient Act, 1831(7), 
anv two jUbticea usuall\ acting foi the distnct in wliith such miioii 
is situated may at their disci etiou diiect, by order umh'i their 
litinds and seals, tliat lehef begI^en to aii^ adult peison, who fiomold 
age or infumity of hods is wholly nnahlo to woik, without u quiring 
such peibon to usido in the woikhonse Such peison, howe\ei, 
must be ontitlod to itlief in sucli union, and hcdobiiouH of receiving 
it out of the woikliouse, and one ot tho justucs must ceiiify m Uu' 

01 del, of hiB own kaowl<*dgc\ (hat tho jieisoii is wholly unable to 
woilv as aforebaid (? ) 

• 

Si ( r 1 On ihnts 

1101 Apait from then duties with lespcct to the miking and lonluvt .u 
lowing of the poor iate(z#), pine tnallv tho only luatlei in which 

ov^oi seeis have powei s 111 connection with the relief of the poor is 

“ - ^ ^ 

{1) bee title Mm 1 oi oLi , ^ ol XX , j) J‘i '» 

( n) Theexpnsbion “ indoor pauper indc fined bj the liocalf^ovt iniiu iit 
Act, 1888 (51 A. 62 \ let c 41), 8 43 (2), which also < inu tn (jIim/ , b U ' 1) ), 
that the average number of paupers tehall be chtimaicd in Buch iiuiuiier aw 
tlie Local Governiricnt Board diiects The ^raiit rua^le by the Jjoiidon 
Cuunly Council in respect of indoor paiipf r» is in additn»n to any iiayirKrit 
made out of the Metropolitan Commoii Fooj Fund {ihtd , s 9t), as to wdncli 
p 550, po»t 

(n) 51 & 52 \ ict c 41 

(o) Ibid t » 4) (1) 

(p) See p 530, post 

iq) 4 & 5 Will 4, c 76 

(r) Ibtd , s 27 As to tlie authority of lustic^es to visit workhouMf^ sea 
p 559, post, for their powers in conncaiou with icmoval ordcis, see 
pp 590 et mj , po6t, where those oideis are dealt with , and foi the ir duties 
as regards the jioor rate, see title Rate& A^D Rating 

(s) As to which, see title Raxls akd Ratikg 
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that m cases of sudden a^^d urgent necessit\ the overseer of a parish 
18 required to gi\osuch temporary relief dt, each case may require, 
in articles of absolute necessity, but not in money, and whether the 
applicant foi leluf is settled in the paiish oi not If an overseer 
refuses or neglects to gi\e lelief in any such case of anon-settled or 
noii-iesidont applicant, he may be oideretl in \Miting to do so by a 
justice of the peace, and, if he dibobevs such an oitlei, hu may, on 
Humimiiy conviction, lie hned a sum not exceeding £5 A 
justice may also oidei medical lelief to an> paiishioner or out- 
piuishionei, wIkmi lequiied by sudden and dangeious illness, and 
the overseer rnu^t obev such an order on pain of a similar penaltj 
foi default (/) 

An ovei&eer iiiav also, in a case of sudden and uigeiit necessity, 
gi\e a wuLten oidei foi ivdinission to the woikhou8c(a) Tlie 
overseoi must ontti in a icgistoi the name of eveiy poor peison in 
leceipl of oul-iehef in the pansh, with such pai titulars respecl- 
ing the family and setikmont ofeveiv such pool peison, and his 
tind then lelut and employment, as the Local Government Boaid 
1 eq lilies (M 

U02 1£ ov Cl soeiB lawfully coiituitt any dclit on .iccouul of the 
paiibh within thieo months of the tcinunation of then \car of 
olhee, then imiuediiitc succesHois must pay il(f ) 

U03 When the powei of appointing oveisems is vested in the 
parish eouiicil oi pniish meeting of a inial parish, if the guardians of 
the union do not loceivefiom the toniicil oi meeting the piescubed 
notice of appointment within the piescubed time, the guardians 
must make the appoiatmeiit, and the poison aiipointed b’^ them 
will supeisedc any oveiseei whose appomtmont has not been duh 
notified (r/) 

Sill r> - JliHOilh 1*1 (TKanliiiit^ 

Nruj Su. i 1 — i'ou’^titvluoi ah*i ]')(xfc*h/n/^ 

' ub4 The loud admiinstiation of pool lelief is (‘iiliusted to boai ds 
of guaidians, wliidi expiession means a boaid of guaidiaiiB elected 
under the Pool Law Amendment Act, 1881 (cj, and the Acts 
amending the same, and includes a boaid of giuudians oi other 
body of peisoiis peifoiming unclei an\ local Act the functions of 
a boaid of guaidiana under the said \ct of 1831 (t) This Act 

(t) Pour Law Amoiidiucnt Act, 1834 (4 A 5 Will 4, c 7b), a 64 See 
also Gonenil Older of the Poor Law Commi«»sioners, 22na April, 1842, 
aits 1 — 3 (St at 11 & 0 Rev , Vol X , Poor, Fmgland, pp 180 et tteq ) 

(а) Gencial CoDSolidated Older of the Poor Law t ommisaioucrs, 
24tli July, 1847, arts 88 — 90 (Stat RAO Rev , Vol X , Poor, England, 
pp 74 fti Keq) 

(б) Poor Law Anienduicnt Act, 18SS (4 & 5 Will 4, c 76), s 66 For the 
duties of overseers with respect to biuials, see title Bokial and C’remation, 
\al HI , pp 476, 547 , for then duties as to registration of voters and 
citeotious, sec title Liectioxs, Vol XII , pp 194, 196, 201, 210, 217, 221, 
231, 239, 382, 481 

{ 0 ) Poor Law Audit Act; 1848 (11 A 12 Vict c 91), s, 1 

(rf) See local Uovoinment Act, 1894 (60 A 67 Vict c 73), s 50 

(4) 4 A 6 WiH 4, c 76 

(/) See luteipretation Act, 1889 (62 A 63 A"ict e 63), s 16(1) In Bir- 
miu^haiii, Biighton, St Edmunds, Chichester, East and West 
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provided that wheu paiiblies weie united for the adminwtration of h 

the laws for the relief of the pooi, a board of j);iiaidian8 for such 
tinion should be constituted and fhoseu and that the workhouse 
or ^oikhou&es of such un on should ho s;o\erned, and the leliof of 
the pool in such union bhould he adnnnibleied, h^ the hoaid id 
guardians (r/), also that where Iho adiumistiHtion of the laws foi 
the relief of the pooi of iim single parish had been or is diuvietl to 
be governed and adiimnsteiel hy a hoard of guauhaus, siuh hoard 
should be elected and constituttHh and authoused and entitled to 
act for such single ])aii4i in like inaiinei in all leapecis as a hoaul 
of guaidians foi united paiishest/O 


1106 Guaidians aie elated paioelnalh , the nnnibei tobeeUvl(‘d iMctooui 
foi each jiaiish being lived by theconstituting ordei Siicli uuiubei 
maybe alteied by either the Local (lovonmient I?oaid(/) oi the 
county council (/.), oi, if the union is in inoie than one coiinlv, by 
a joint committee of the councils of the iespecli\e counties [I) 

The Local (ioAeiinnent iJoaid in i> h\ ouh i unite small parislus 
foi the jmipose of iho election of giinid nnB(///), and may divide a 
palish into wauls for sncli elec tious of guaidiaiiH* and deieiniine the 
nninliei of guaidians to he elected foi each ivaid(//), and may altei 
any wauls and the numhcM of guaidians to he eledc^l foi f-iich 
wauls to) The connlv cninuil have* sonn what ‘^imihu powoiH(/>), 
and, in addition, ha\c* powti to ienio\e, bv ordei dilliculties which 
may aiise in connc'ction with an election, oi with the lust meoling 
aftoi an\ oidinai> election, of guardians, and if fioin an election not 
lieiiJg held, oi Ijoing defective, oi otlieiwise, tin* boaid bus not been 
proper]\ constituted ni«t\ do what appeals uec(*ssaiv to piitinatteis 

In aiuial distiict the disluct conncillois .ue the guaulianH icn 
the particular paiish oi au'a for whah thov have been elected, and 
no special election of guardians can bo beld(/) 


Flcffir, Exctci, Foiohoc, Kingston upon Hull, li rpool, Mullonl and 
Lothinglaiid, Oswestry^ U vford, Pl^vniouth, SouUunnpton. and Moko 
Jlamerel, the guaidians andin Javoipool. tliesele< t v( stiy, hu\o p(»\vj rs and 
duties under local \cts Sin Ii guaidiaim rnuKt bav(^ llio 
he elected in the wa'i lecpjiied h> the Local iiovtumn ut \cl, iSil (oo At ol 
Vict c 73), s bO, but in othei levjM cts tiny continue lo < x< k im< thepowds 

ami duties confei red by the !o< td A( ts « ^ m 

(q) Poor Law Aincndinoiit \ct, IHH M A 7 dl L c <0), h 

\i) Pool Law Aiiii ndun nt t 1844 (7 jL 8 Vn t « ini ) s 18 

{k) Local Goieniincnt Vit, 1804 (56 & >7\nt i 71), s .r|v 

{1) Ihid , 8 60 (3). and sec litk L<m ai tTOM.itNMKM, \<d MX, 

^^^(wj^Scc Poor Law Ainuidiiient A^t, 1868 (31 \ 32 V u l t ^ 

in) Divided Pamhe-s and Poor Law Aincmlnn ni \< t, 1876 (3 ) A. 40 Vicl 

^ (oV’Divided Panshiw and Poor Law Amendment Act, 1882 (45 &l 46 Vict 

Local Govunnidit Aft, 1894 (56 57 Vict c 73;, » ho, and 

title Local GoM 1 N MEM, Vol XIX , p 378 

(o) Local Government Ait, 1894 (56 Ac 57 ViU < 73), 18 {o) , Local 

Goveinmcnt (Elections) Act. 1896 (59 A. 60 \if I c 1) 

(r) Jjocal Uovernuicnt Act, 1894 (50 A 57 ^ u t c h -4 (3) 
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The piopeitv and i)L^iional (jutilitii atioua of electors are the same 
as in otliei local government francbifaes («), with the single dis- 
tinction that the leceipt of medical lolief disqualifies (0 The 
elections aie ludd and condiuted accoiding to the lulos fiamed 
hy th( Local (lOW'immnt Jtoaid («), undei thi* Local Goveininent 
Act, 

U 06 The.i iialifjcatjoji foi ii gurudian 1*5 eifchei being a paiocliial 
< lectoi (0 of Hunie paiisli in ilie uiuon, or having resided m the 
union dining the of the tv\el\e months pieceding the 

( lection (d), 01, in the tiise of a giiaidiaii foi a piiiiBh ^^hollJ or 
partly Hiliiato \Mthni the area of a boiongh, u bother a count) 
hoiougli 01 not, being (pialitud to be elected a councillor for that 
boioiigb (0 No pcisoii IS di^qnalilicd by se\ 01 inauiagc (/ ) 

U 07 The disqualifications uio the Baum as lIuibo foi a district 
toinidlloi (7), with the additions tint no .ishisUnt o\eiseei and no 
pud ollicei ofahoaidcan he a giiaidian, and no peisfin locening 
any fa\ed salaiy or (uiioluinenfc lioin the iio )i latts m any paiisli 
01 union is capable ot serving as a guaidian in such paiish 01 
union (h) 

\ giuudian who is an otiuer or soldier of llie auxilniry 01 reserve 
f uceB docs not become disquahlicd b\ reason only of bis u))sence on 
ai live sei M( e, or on sen n 0 bt sfuid the s* as t M 

{s) See tit If J I i< iioNs A ol All , pp 182 ct uf/ 

(t) See Piii'^iies ami Peoi L iw Vinemlnu rit Act, lS7b ( ib &u 40 

Vi( t < bl) s 11 Mfdual JieJi» I l)ib([u ihht atiou Utmexal A< t, IBS") 
(48\4b\j(t ( 4b), 8 2 but not so in ic^ptct ot \ u tuialioii secVaciuia 
lion A(tol lSb7 ( JO A Jl \ i< t < 84) s 20 see also 1 itle Kllciion^, 

Vol All , p V)2 

(a) Ibid, 8s 20 (5) 48 (4) lor the procoduii, see title Lr^tCTloS" 

\ ol All, ]ip IJSO ft s/#/ q h< Old* IS 0 J)u^^ nt 111 loiee aie the Gmiidiuii^ 
(Oiiisjdo Jvondoii) I'll (lion Oidii J808, ami tin Gundiins (London) 
J liilioii Oiibi 1808 (^t.il K \ O Itex , Vol A Pool, Pn!;la/id pp 2 
41) IJv viilm ot IlieiOui u ipal LlictioriN (Poriu[>( ind Piuctici*-) 

A( h 1011 (1 A; 2 tieo 5 e 7), it i- in ilkiril pi icliu. to in ibe a l.il » 
^talemenl in leliUon lo tin p< i oiul ehmailu or coiidiii I of a t iiidul lo 
it a inunu ip il eh etioii, whii h im hub s tin i li etion ol gu udijiis (sto Muni 
iipal 1^ Il i tious (( oiiupl and llleii;il Pi u lues) VU, 1884 (47 A 48 Vicl 

I 70) } such t lei lions III ing thus put in (Ins rospoet on nnicli the saim 
looting as paihanienini \ ll(^(lon'^, is to whuh si>o title Iiiciiov^, 
Vol All , pp 20s e/ 

(b) TiO A 57 ^ ict 1 73 

(e) Local Goxeniiuont Ait, I 8 O 4 (ob A 57 Vi< t i 73), s 20 (1), (3) , and 
Bte title ErniioNs ^ ol ATI, pp lOi 102 202, note (s), 245, foi 
paiuchial elci tois 

(d) Local Goviumnont Ait, 1804 (50 A 67 Viit 0 73), s 20 (2) 

(f) Und see title Locai GovhKNMi nj, Vol XIA , p 303 

(/) Local! oixeinmint \ct 1804 ( ■>« A 57 Viet c 73) k 20(2) 

(i;) bte title LiKAi t.ovm.NMEsr, Vol AIX , p 201 As to the di- 
qunlihi ilion iniposid hx a loiiMition for tiiason or ftloiiy see Porfcitun 
Act, 1870 (33 A 34 \ ict 0 23), s 2, and title Cuiminai a 5 <i> Pro 
CB lu RE, Vol IX . p t2s 

(/i) Pool Law AiueiuJineiit Act 1842(5A6Vict c 57), 8 14 Payment 
to a nudic il piai titionei-foi notitiratioo of disia^e doe^ not disqualify 
being a gu iidian (Inirctiotis Disease (Notifacation) Act 1889 (52 A 63 V n t 
© 72), 8 11 , Public Health (London) Act, 1891 (64 65 \ let c 7b 

» 57) 

(♦) M< in hers otJ^ocal Autfeonticb liclief Act, 1900(63 A 64 Vict c 46), s 2 
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1108 If no pciBon 18 oloctiicl in nny painnh lit tln^ainiUAl eloctioiii Ti 

the existing guardians maj continue in office (A ), and m case of any Boards of 
\acancy the remaining guaidians aie competent to act (/) No Guardians 
defect in the qualifacation oi election of an> jieison acting as a 
guardian at a hoard of guaidians \m 1I Mtmte tlie piocrcdings of the 

hoaid (1//) 

1109 A peison dul> ilecled can only lesigii willi ilio <onseiil, of 
the Local Goveinment l^oaid {n) 

mo Ihetcrmof (dli<e ib lluee seals, one-thud as luaily a^ i cm m ui 
inaj be, of tlie bond going out of office on the 15th Vjiiil in each 

\eai , but the county council, oi a 3011U coiiinnltee, nin\ on tlie 

.ipiilicatioii of the boaul give diiections loi the sinuiltaiieous letiie- 
nient ot the whole boaid on the said date in e\eiv thud \eaT, and 
may on a like application rcstiinl such dnoctioii (o) Tim coiinU 
council dui'ctfl in ^\lnch ^e}lT 01 \(‘aih of ea<*li tiieiinial piMiod th(> 
gnardiaiib foi eacli pansli, 01 \Miid 01 distiici shall i(‘(in*(jfh 

im Tlieie •lie no < / o///( /o 01 noniinated guaidians (y). but tlui AiMitioiml 
hoaicl lna^ elect a (Inuiiiian m \ice i haunian, 01 hoili and not 
more than two olliei pcisons, fiom oulMdii then own body, but 

from ])(iM>Tis qualiliod to be gii irduns ol the union, and any 

peiboii so eleited will be an addiuonul guaidian and naaohei of tlm 

1)0,11 (1 ( I ) 

\ vi( e-cliajnii(in bolds offii diiiiiig the tmiii of o)lne of (h(' 
cliaiiman, in tin ab^eiKooi duiing the inahihlv of lla* cliaiiiimii 
he has tlic' pow(‘is and imihoiit\ of (ho chaiiLnan 

m2 The meetings and pioieedmgs of hoaids of guaidiaiiH, ia\i 
that the cliauinaii ma\ he elected lioin outside (M» are U'gulaUd l>\ 
the same rnles as aie •ipplicahlc* to mhm dislnd coma ils(rf) Tim 

{k) Poor Ltiw Ainoncliiif nt \(t, 1842 (o A 6 \ id < ">7), « io 
(0 12 

(m) Ibid ,8 13 

(n) Ihul ,8 11 

( 0 ) bee Local (iovmiiiieiit Act, 1894 ('lU ">7 \al c 71), ft 2o {{]) , 

Distrut Councillors and Ciiaidmns ('Icriii of (MlUf ) \( (, 1900(01 A. (11 Vicl 
t 16), 8 1, and title Lj 1- ( iiON^, \ ol All ]» 390 

(p) Local Go\c rniru nt A(i, 1894 (oO aV )7^\Kt < 7 1), s oo (J; (4) I la* 
first appointed da^ for rctiniiieut iii lotation was 15th Apiil, 1890 iiind . 

8 79 (3) ), and foi simultaneous retiHincnt, I5fh April, IH9H (?W , s 79 

^ ^{q) Ibtd , B 20 (1) An o\ciption < xiMs ui the case ol Uvtord, N\hich i« 
under a local Act see tbtd , 8 00 (0) 

(r) ibid , s 20(8) See also title Li l- chons, \ ol MI pp 37 », 1*3 
It would seem th .it where the (hanmaii w ekend iioin among IJm 
guaidians he ciascs to be 4 hairmaiT 011 the 15th April in any V<ar wlnn la 
goes out ot otiioo as a guardian, but that, subject to this, lie is entilkd to 
act as chaiiiniUi until Ins surcessot is upponiU<l at the annual nutting , 
gee opinion of the Local Govtriimeiit Hoaid, 2(Mh Alanh, 1912 (76 3 P 
165), and R v Rowlands, Ex parts BeeHn/, f lOJOJ 2 K 13 930 
(«) Local Government Act, 1894 (56 A. 57 Viet c 73), s 50 (2) 

(0 hee the n\t, nupra 1 1 

(a) See Local Government Act, 1894 (50 A, .57 Vict o 7 3) s 59 , I iiblic 
Health Act, 1876 (38 & 39 Vitt c 55), » J«9, ^ched I , unMiUe l^cvi 
OuvLBNiiJNT, \ol MX , p 278 As to k*qnng order .ii »«e 
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meetings are not necessarily public (i), and the guardians may 
decline to admit any peison, save the Local Government Board 
inspector 0 ) The fact that a member who has a personal interest 
in a mattoi betoie the meeting takes pait in the proceedings does 
not vitiate the ])i(>ceedingfe(</) 

Meetings inu^t not 1 ki hold m premise's hconsod for the sale of 
intoxicating liqmn, except whoie no other room is available eithei 
tree of cliarge oi at a leasonable cost (c) If guaidianshave provided 
themselves with a boaid-ioom and offices, the} must permit the 
juial dibtuct council to have the use theieof, foi the puipose ol 
their meetings and proceedings, at all leasonable houis , anv 
question as to such hours may Im detei mined hv tiie Local 
Government Boaul ( / ) 

ms At least one month’s notice rn wilting must be given to 
cveiy guaidian(/y) of a mooting at wliicdi jimposals in the nature oi 
Hupeniiiiination oi graluitns to olhcois oi scivanU aio to be 
consideiod (//), and at h'lLst so\on davs’ noluo of resolutions to 
authonso tlie attendance ol dologates at meetings ot the Pool Law 
Gmons Association (i) 

Whole an Act leqnnos the consent in wuting of a majority of 
the giiaidninsof a union, it will sulhie il a lesolution giving consent 
IS ]mss(d at a nioeling of the gnaubins of whuli inotting, and of 
(lie business to bo transacU'd ilioioat, not lo^s tlcin fouiteen days’ 
notice li.is boon gi\(3n to o..ch giuidiaii(/J 

m4 H the vNli )le of any jiiiiish oi paiisli**s is situated moio 
tliaii foiu miles lioni the |)lace ot motting ot llie boaul of guaidians 
oi the union ol which it oi they foim pait, the L(»cal Goveniment 
H laid, on tlie application ot the guardians, mav foini it oi them 


/hhsoti ^ Fi(ssff (1811). 7 BiJig 305, I)oi/le \ lahoner (1860), L 11 
1 r y 328 I’lie powcifl of the Local Uoveinincni Boaid with respect to 
tlio piocLcdings ol guardians au not aftoctod by tho Local Gove rnment 
\(t, 1804 (^)6 <Si 57 Vict c 73) s {ibid s 50(4)) The guaidians ol 
« \ tiy iLouh Ol union acting und« r anv Joe il Act foi the relief of the poor 
must meet once a foitinglit oi ottener and, if tin re is no dewgnated 
« haiiiJiau, riiu'it appoint a ehuiirnan ind vice chan man annually and as 
MU nicicrf otcin (Pooi Law Amendment Act, 184f (7 & 8 Vict c 101), 
s ()f) 

(6) As to the piivilcge of membeis in rcspeci of speeches, see title 
laHLi AM> 8 t vMmR, A ol XVUl , ]»p (>77 et tteq , and of newspaper 
lepoilH, ibut , ]>p 608, 7iC) 

(c) See p 527 tinie 

(d) MniHUf V Epsom Ijoad Board f 18971 1 rh 35 

(e) Ia>cal tioveinment Act, 1894 lob He 57 Vn t e 73), s 61 

(jO ibtd , B 59 (1) 

{(j) In anv cane a met (mg is^oquntd to be Hiiimnoned bv notice, 

it iM iKVH'Rsarv that the noim sJiouid be served ou every member of tlie 
boMd A defftult ninv render the meeting invalid {Dobson v Fussu. 
hit pro) 

(k) Pool Lave nilK4is’ Superamuitttion Act, 1896 (59 & 60 Vict c 50), 
s 9 net n pot^f • '' 

Pmoii*^ Assotiation (Expenses) Act, 1808 (61 & 62 Vict 
^ 19), si set' p 549, post 

If) lh \ ided Parishes and Poor Law Aiuondineat Act, 1882 (45 L 46 Vict 
0 58K V 12 
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into a district, and direct the gutiidians to^ appoint a coxnmiltefi of 
their members to receive applications fiom pool persona ie([uiring SaitiAlof 
lelief m such district, to examine into the cases, and to lojiort to the OoanB 4 il(ft 
guardians thereon (/) “~- 

Si ii-Sk< 1 2 —DutitJi, Pawn m, and 

1115 . Guauhans cannot act except at a meeliiig of tlii< ho. 1 1 of i>niic»ot 

guaidian 8 (m) They govern the 1101111011^.6 of the and 

administer the relief of the pool (o) Tlieii duties m thise icsyu'cts 

are piesciibed by the Local Go\ eminent Boaid bv a geneial 
order (p), declaring that, subject theieto, the giiulance, 
government, and contiol of eieiy workhouse, and ot tlic olhooib, 
servants, assistants, and paupeis theiein, are to be oveicised by the 
guardians {q) 

1116 . The giiaid'ans aie a coipoiation by the naiiio of "The ( „M»(itutioii 
Guardians of the Pooi of the I’mon (0/ of the I’aiish of 

) 111 the (ountv of , ’ nith perpetual succohsioii, and a 
common seal, and as suth thev niu\ adopt, take, and hold, foi the 
beneht of such union 01 |nnsh, .my hiuldingB, lands, ot heiodita- 
ments, goods, effects, 01 otliei propeit> (i) 

A boaid of guardians is a local aathonty \Mthin the meaning of 
the Local Loans A(ts(«), and of the Lwal Government (Htovk 
Transfei) Acl, isviji/), mid a sponding authoiity vvilliin tlie 
meaning of the \gucultuial Jf.itos Acl, The Public 

Bodies Oomipt Pi.ictiuw Act, 1HS‘> (l>), applies to a hoiud of 
guaidians, its memlu'is olhceis, imd '•eivaiils 

1117 Any conUaLt by f^uaidiaus in cfaint^ction witli the main iriKU 
teuaiue, cloUiing, lodging, oinplo^uiont, oi ndiof of ihv pool, 

{1) Pool Jjaw 'ViiJtndiJient Act, Jh42(o&.(> \ jc I c >7) n T 
(w) Poor Law Auiuidnicnl 1834 (4 T iH 4 t 70) h 

(n) See p 558, ffont 

(o) See p 563 yosi * 

{7)) Geneial (’oiiBolidated Onbi ol llio pGOf i\s roiuiiii^hiont im, 

24tli July, 1847 (Mat II O R< \ , Vol \ . Pooi 1 nj^laiid, pp 74 (t tttq ) 

(q) Ibid , art 152 

(r) Union and Pansh Pro]>erty Act, 18 15 (5 A, 6 Will 4, c 60), a 7 , 

Poor Law \mendment Act, 1S42(5& 6 Vict i 57), » 16 An iiijnncntHi 

lies to pr<:\Mit the impiopei appluadoii of tip poor laii , hm«, liowevei, 

A -0 V Midhqr Tydjil ( nton, [PIOOJ 1 CIi 516. C A Guardians nio 
empoweied to actiuuo land for the omployrrKnt ol the pooi thereon, 
see Poor Relief Act, 1819 (59 Geo 3, c 12). IJ , Pooi JJelief Act, IHU 
(I & 2 Will 4, c 42) , Grown Lands Allotments \ct, IHll (1 A*. 2 V\ill 1, 
c 69) , Union ami Paiisli Property Act, 1815 (5 At. 6 Will 4, c 69), s i 
and Local Govciiimcnt Act, 1894 (56 At 67 Vnt o 73), e 6 A hiuiid of 
guardians may pioride buildings, appliances, and attendants for the puiposc 
of canying out the pro> imiodm ot the rieansing of Pcisons Act, 1897 (06 61 

Vict c 31), as 1, 2 Permitting a verminous person to have the use 
of apparatus for cleansmg the person and Um clothing is not parochial 
lehef (thid .si) , 

(8) Local Loans Act, 1876 (3S At 39 \ id c 83), s 34, sec til le Mosm 
AUD Mo^EY-Li•^Dl^G, Vol XXI , jip 61 el neq 
U) 68 & 69 Vict c 32, ft 1 (2) 

(«) 69 & 60 Vict c' 16,8 9, Schedule 8ee also title Rah ami RAiiJifi 
(h\ 62&63Wt e 69,8 7, and see titlel'RiMiKALLAW a" Pnoi mrBE, 

Vol IX^p 484 
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foi any othei purposes n*lating to oi connected with the general 
management ot the poor, must conform to the orders m force of 
the Local Government Boaid oi its predecessors, or he otherwise 
sanctioned hj tlie Board, or it will be voidable or \oid at the option 
of tlie Boaid (f ) 

1118 Mortgfjg^s, Ijonds, insliuinents, oi any assignment thereof, 
piojieity givoi hv ^^av of secunty, contiacts, agieements, and 
appointments of oilictis, and othei documents given by guardians, 
aie exempt from stamp dutj (d) 

1119 Payment of debts, claims, oi demands can only he made 
by guardians within the half-\eai in which the same were incurred 
or become due, or within Ihiee months after the expiration of such 
half-year, unless the Local (Joveimiient Board extends the time foi 
payment, which may be done foi a period not exceeding twelve 
months after the date of tlie debt, claim, oi demand (e) 

1120 Guardians and then olhceis aie prohibited, under a penalty 
ot forfeiting ilOO to the infoimer, from being concerned, either 
directly or indiiectly, in the sujiply for piofit(/) of goods to the 
workhouse, or otherwise foi the 8 ui)port and maintenance of the 
))00i, (lining tluui teim of olhce, with an exception wheie two 
lustices ((utify that the necessary ni tides cannot otherwise be 
obtained (</) 

(c) Pool Liw Ajik iKliiieiit A(t, 1HJ4 (4 A 6 A\ ill 4, c 70), s 49 Tlit 

circlcrs Kgiilating (ontracts are the General Consolulated Order of the Poor 
Law Oornniihsionci^, 24th July, J847, arts 44 — 51, and the General Older 
of the Poo] lidw OoiiiinisbiuiK JM, 1st December, 1877 (Stat R 0 
Rev , Vol \ , Pool, England, j>|) ei heq ) \8 to the noce8Bit;y lor the 

( ontincts ol guaidinns to be under seal, see titk (’(un’ORAiioNS, Vol VIII , 
l)p 380 it Hcii 

(d) Pool Law Amendment Act, 1834 (4 & 7 N\ dl 4, c 70), s 86 \s 
(o stump duties gdiiidlly, see title Revem i 

(f) Poor La^v ^Pajment of Debts) Act, 1859 (22 23 Vict c 49), ss 1,4 

'Ihis finjioses i piohibition against payment after the fixed date (Midland 
Jiail Co ^ Edmonton Umon, [1895J A C 485) As to when the time 
Ix'gins to run, see ibid ^ and R Ham Union Guaidiana v St Matthew, 
Jyethnnl Giecn (Chun h wardens) eti , [1896J A C 477 , Mnniheater, Sheffield 
and Jjincolushvie Hail Co ^ Doncaster Lnion Guardians, [1897] 1 Q B 
117, C A As to extension of time, and the application of the statute 
generally, see Hhodcs v Pately Bridge Union Guaidtans (1884), 61 L T 
236, Bakery BiUcncay Union Guardians (1863), 2 H & C 642, If v 
Stepney Union (IH1^),L II 9 Q B 383, Castle y Fulham Unwn Guai 
dmn« (1872), 37 J P 60, Deaile v Feteisfield Union Guardians (1888), 
21 Q B D 447,0 A See also title Limit vi ion of Actions, Vol XIX, 
p 180 As to the method ol payment, see General Consohdated Order 
of the Pool liRw Ooinmissioneis, 24th July, 1847, arts 84, 86, and General 
Order of the Poor Law Commissioners, 7th April, 1857 (Stat R & 0 
Rev , Vol \ , Pool, England, p 129) » 

(f) See Skinner y Buekee (1824), 3 B A, C 6 

(g) See Pool Relief Act, 1815 (65 Geo 3, c 137), s 6 , Poor Law Amende 
naeutAot, 1834(4&5\ViIl 4,c 76), ss 61,77, Robinsony Emerson (im^), 
4 H 45 0 352 . IJendeisoH ^ Sherbarne (1837), 2 M & W 236 , West v 
Andrews (1622) 5 B A Aid ^28 , Pope v Backhouse (1818), 8 Taunt 239, 
Stanley r Dodd (1822), 1 Dow & By (k b ) 397 , Greenhowv Parker (1861), 
26 J P 24 , Davies y lYcrn’Cy (1874), L R 9Q B 433, and other cases 
eoUeoted m Lumley’s Public Ilealth Acts, 7th ^ , pp 1088, 1089—1091 
ThAreBtiiction does not apply^ to matenals supphed for the repair of the 
workhotise (Barber v TT'iiiie (1834), 1 Ad 4c El 514). 
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Part II Poor Law Afthoritiks 

1121 Guaidians may lucur leasoiuibfe expenses in colldcttnff 
necessary information on inatteib connected with their duties (A) 

1122 ^\ith the coiihent of the Local Government Board, 
guardians may subscribe towards the support and nnuntenauco of 
any public hospital oi iiifiimarj foi the reception of sick, diboiised, 
disabled, or wounded peisons, oi of poisons suffeiing fiom an> 
permanent or natuial inhrmit\ and to any as>luin oi institution 
for the blind, oi the deaf and dumb, or toi persons siilTeung fiom 
any permanent or natmal mhinutv, and towards any asboiiation oi 
society foi aiding such perhoiih, or foi providing muses, oi foi 
aiding gills 01 l)o\s in seivice, or tow aids any othei asylum or 
institution which appeals to the guaidians to be caliulated to 
lendei useful aid in tho adrninisliation of the lelief of ilin pool (A), 
and to anj societj oi bodv corporate foi the pieiention of ciiielty 
to childien^/) 

1123 Guaidians niUbt piovido foi (he leception in (he woiklauiho 
of cluldien and ^()ung pmsons taKin Iheiu in puibiiance of the 
('liildi(‘n A(l, (///), and iiiaN juij an> evpenses ho iricuircal 
out of the coimnon fundi//) The\ nia\ iiibiiluto piocecslingb 
under Part II of tliat Act, wdiich lelates to llin luivdition of 
eiiielty to ihildion and young peihons, and uia\ pay the leabonablo 
costs and o\penbi‘s tluieolie) ind the\ aie the local authouU, 
elsewhere than in London, foi the puiposos r>f Pail I otiheAd, 
which deals with intant liie piotection (//| 

U24 AVith the haiulion of the Local Goieinment Booid, 
giuidiaiib, including nietiopolil.in gmudiaiiH, may boimw for the 
])Uipobe of raising the expeiibes nicuiied oi piojiosed to be uuiiiiui 
tor any p( rinanent work oi ob](ct, or any otliei tiling the cohI. 
of which ouglit in the opinion of tlio Local (loieiuimnt Hoaid to 
be spread o\ei a teiin of jeais, but the total diditb of llu gnaidiaiiH 
under the Acts lelafing to the relief of tho pool wnst iJote\c(Ml 
one-fouith ot tho total annual rat< il/le vaha »f the union/nniohs 
the Local Goveinmont Boaid bus by piOMsi nal oidir (\t(ndnl 
such maMUiuin, winch it niaN do up hi one-hall f /) 'II ( imajiplied 

(h) Divided Parishes nnd Pool J.aw Am* iidio* nt \< I, Js7f> f 10 'C 10 Vi* I 
c 61), ss 15, 1(> 

(t) Poor Law Aniendin<iit Act, 18ol (J 4X* 1> ^al < 106 ), h 4 

(A) Poorl.aw Act, lH79(LiAr 4.niot c 'll), s No miI.hc iiptiou ean 

be given to any a*^yluni oi in'^tiliition that ih not op* n to In ot aMHiMtuno n* 
the paupers under tlic guardians (tbui ) In London iln‘ gnaMlianh mn 
ariauge with liospiials for the tie,itnu nt of paupcj^ on sc* Me tin 

politan Poor Amc ndmont Act, IhbO K 13 \ ic t c 6J), s In 

(Z) (Children Ad, 1908 (8 Ldw 7, e 07), s 36 

(m) 8 Edw 7, e 67 • 

(n) Ibid 8 J20 Ihci Local (»o\eiimn]it lloaid lias a*l\ificd tint 

uiidei this fteclion go iidnins hace no <iiH(i*ti*jn is lo i<i*iMog hiidi < as* f*-, 
but must do so 

(0) Ibid H U (1), sec p i4l //o / „ , 

(p) Children Vet, 1908 (8 i dw 7, e 67), s 10 Nc g*n*ial)\, liHfl 
In FANIS AW < HILDKIN, V ol Wll , pp Foi tlo aod 

duties of guaniians in relation to tin education of *bi]<ij‘0 mc Li1* 

Education, \ ol \li , pp , 

(a) Under certain c ircuniM aiicea persons who have d\ane(K to 

union:* and paiislicM be^*oud the authorised honowing powers iiia) bo 
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balauoe of any ban miy, with the consent of the Local (Skr^eiH- 
ment Board, be applied foi any purpose for which guardians may 
borrow (r) The loan must be repaid within such period not 
exceeding sixty years as the guardians, with the sanction of the 
Local Go^enmient Board, may determine, either by yearly or 
half-yearly instalments of principal or principal and interest, or 
by means of a ^inking fund («) 

(xuaidians may lioiiow without any consent for the purpose of 
repaying outstanding loans which thoj have powei to repay, but 
any money so boi lowed must be lepaid within the same period as 
that originally sanctioned, unless the Local Government Board 
consents ti the toini being extended (0 

Moneys borrowed by guardians are a cbaige on and are payable 
out of the common fund of the union (a) They must keep a 
legiBter of the seciirities in lespect of all sums borrowed by them, 
in the foim pieseubed by the Local Government Board (t) They 
must not m\est in then own secuntie8(0 
"The Manageis of the Metropolitan Asylums Distiicfc(f/) mav 
boriow flora the London County Council in the manner prescribed 
lor borrowing from the defunct Metr(>politan Board of Works (c) 


1126 Boaids of guaidians must make* annual i etui ns to the 
Local Govoruraent Board of their receipts and expendituie and 
of any lates levied by them The cleik is lesponsible, undoi a 
penalty of not exceeding i!20, foi the due malving of such returns in 
the presenbed form {J) 


loimbursod with the consent of the J^ocal Govenmienl Board , sec the Poor 
Law Loans Act, 1872 (36 \ 36 Vicfc o 2), s 4 
(r) Poor haw Act, 1880 (62 &: 61 Vat c 5b) s 2 

(iv) Pool Law 1807 (60 Ar 61 Vict c 29), tj 1(1) 1 he sinking fund 

must be cicdtcO and applied in accordance with the Local Loans Acts, the 
picHcnbctl rate not exceeding 3 per cent poi ummni (ihid , s, 1 (2) ) In 
addition to the general power ot boi lowing, guardians in the Metropolis 
may be spei lally cmpowoied to borrow from tlie London County Council by 
the niimiul money bills of that council, as to which see title Metropolis, 
Vol XX p 444 

(t) Pour Law \ct. 1807 (60 iJv 61 Xwt < 2 )), s 1 (4) ^6) Cfiiardians 

c. in not pav off a loan sooiiei or in a diffen nt maimer than is provided for in 

the < oiitiact, unless the lendei consents ( DQt}yy rtuon v Metropohian 
L\ji Assiuance Sotteiy, f 1897] A C 647) 

(rt) Union Loans Act, 1860 (32 & 33 Yu t t 45) s 4 The form of securiti 
IS presenbed by tbxd ^ h 6 A<? to the common fund, see p 649, pod 

The Poor Law Ameiidinont Act, 1834 (4 5 W iJl 4, c 70), s 24, provided 

that loans for the puipoHoof building, luring, altering or enlarging woik 
houses might be thaiged on the poor rate and. by tbid , s 63, that lhi 
PuMif orks Loons Commissioners might make loans on such scountx 
\s to honovving fm the ledomption ot loans, tee Poor Law Loans Act. 
1871 (34 A 35 Yict c 11), s 2 

{b) Unided Pandies ind Pooi Law Amendment Act, 1882 (45 & 46 Vict 
0 68), s 14 The form of logihter is iiresciibcd by General Order, 7th 
Dopember. 1882 (M„t R 0 Rev , Vol X , Poor. Fndand, p 174) 

(f) Poor Law Aot, 1897 (60 & 61 Vict c 29), 8 1 (2) 

(d) 8eo title MiTttOPOua, Vol XX , p 411 
(r) See Metropolitan Hoard of Woiks (Loaat,) Act, I860 (82 & 83 
^ 102), s 37 


Vict 




^ "^^G)***”** (23 &, 24 Vict c 61) and 1877 
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1196. Gaardiana have many powei b and datiea relating to matiiua 
which are dealt with elsewhere in this aork 

SuvSr«T 3 / ror tthn^jA 

1127 Guaidiaus iimy bring actions, prefei indiclnients. and 
sue and be sued in their coipoiate name(/i), and in niich name 
take or resist all other proceedings foi or in lolaiion toan> piojierty 
held by them in virtue of their ofbee. In an\ action or ludictmeiit 
relating to such propeitv ifc is sufhcieut to state or lay the pioperiy 
to be that of the gnaulians of the union oi pansli (O 

U28 In any civil or ciiimual pioceodiiif^ li is not neces- 
saiy to piove the oiiginal ordei constituting any board of 
guaidians in an\ caM3 in which au\ peisoiis piofesmng to form a 
board in obedience to siuli oidei base taken upon themselves to 
act, and Iiave continued foi thieo yeuis to act, in tJie execution of 
the laws for tho lelief of the poor, and in no pioieedings is it 
lawful to question tho qualihcation or validity of tho election of an\ 
peibon as a giiaxdian after the end of twelve inonllis next following 
the eleclion, or the time wlieii the alleged disquahhcution or want 
of qualification of tho person against whom such ])ioceedingb shall 
he diiecled ho'^ aiisi 

1129 III all cases in wliidi giiaidians ma> make an application 
oi complaint, ui iiilic punncdiugb, liefoic justice^, al jaiUx, npcfoal, 
geucial, oi quaitu f-t.Asions, they in.iv empower am of then ofiioeis 
to do so, hv Older in wnting umh i the hand of the piosiding 
chanman and sealed with the common sial ol tin l)oaid(/) 

'Ihe cleik to or othoi officoi of a lawd of guaidums oi <listTict 
board may, if dul} empoweied by the lioaid, make or resist any 


( 9 ) Toi ibo pdwcis and (lutu^d of gunidiins with logaid to lurjuficit, h (‘0 
title Lunatu 3 and Plrsons 01 rNsouvD MiNn, Vol SIX, pp 488 H , 
fihcq, 327 As to the bunal of poor pciBorn*, s ^ title HI/IUai and 
C iiisMAriON, Vol III , pp CyV) ct hcq , as to the odin *11011 of children, Koe 
title Kduoatiov, Vol All , pp 81 et seq , a« \a> iIjo .1 pjiointrnont ol the 
ASbCssniciit coininitteo, th*^ Union Asscshini nt ('orrijnifcl<M 3 Act, 1862 ^2ri 
& 26 Vict c 103), and, generollv, lor tho powers and dnticH of guanlnuiH 
as A rating authority, sec title RatiuS and Kaiinc Koj the protethon 
of children and young persons, see title Infants and (’iinmcEN, Vol 
XVIl , p 171 As to inclosing common land for pool law ])UTpo 6 o«, see 
title Co^iMONS AND RiciiJfi 01 i'OMMON, Vol IX'' , pp 510, 511, and the 
< 'ommons Act, 1899 (02 & 63 Vict c 3 o), s 22 fefh<‘d 1 , os to poor 
allotments, see title Ai LorwENTS, Vol I , pp 332. 3 { I For the* powers of 
guardians as legaids apprentices and seivanis, jip 565, 566, po«t and 
title Master and Sekvant, Vol XJT , p 80 
(h) See p 535, ante 

(t) Union and Parish Property Act, 18J5 (5 A 6 Will 4, c 69), h 7 , Poor 
Law Amendment Act, 1842(5 & 6 Vict c 57), s 16 As to laying the 
property in indictments, see title Criminal Lvw and Procedure, Vol I A , 
pp 336, 646, note (d), 647. Guardians ai-e within the protection aflorded 
by the Public Authorities Protection Act, 1893 {56 5c 57 Vul c 61) . see 
title PuBUC Authorities and Pubuc Osficerb 
fh) Poor Law Board Act, 1347 (10 & U Vict c 109), s 35 , and sec Poor 
r^fyw Amendment Act, 1844 (7 & 8 Vict c 101), s 72 

(I) Poor Law Amendment Act, 1842 (5 5c 6 X ict c 57), h 17 
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application, claim, oi confplaint, or take and conduct any proceed* 
mgs on behalf of the board, before justices at petty or special 
sessions or put of sessions (in) 

1130 A board of guardians or a distiict board may pay the 
leasonable costs of the apprehension, and prosecution of any 
person charged ^iifcli refusing or neglecting to maintain him- 
self or his fainih, or with running away and leaving his family 
ihaigcable, or wheiehy such family has become chargeable, or with 
wilfully neglecting oi disobeying the rules, orders, and regulations 
of the Local Government Board, or with any offence or misbehaviour 
in any workhouse, or with deserting or runnmg away from anj 
woikhouse, and carrying away clothes, linen, or othei goods or 
things belonging to any workhouse, or given or procured or pro- 
vided as or for relief, oi with neglect of or disobedience to the 
reasonable and lawful orders of justices or guaidians, or of any 
district board, in the administration of the laws relating to the 
relief of the pooi, oi with obstructing oi assaulting any officer 
engaged in the administration of such laws, or with fraudnleiitly 
obtaining, stealing, puiloming, emliezzluig, wasting, or injuring, oi 
wilfully misapplying any propeity applicable to or connected with 
the relief of the pooi, or with any offence directly affecting the 
adininistiationof the laws for the relief of the poor, and the reason- 
able costs of apprehending and jwosecuting any officer who may 
have been employed in the administration of such laws for any 
neglect oi bieach of any dutv of liis office, or foi any inaltieatment 
01 abuse of any pooi peisoii , and, subject to the approval of the 
Local Goveiiimeiil Board, eveiylxiard of guardians or distiict board 
must pay the costs of all legal piocoedings taken by any auditor, or 
undei hiH direction, for the piotectioii of the pooi lates oi property 
of any piiiish, union, oi distiict, or taken by any othei peison whom 
the board of guaidians oi distiict board have authorised or directed 
to institute such prosecution or legal proceedings , and to the extent 
to which any such costs may not be repaid by the offending oi 
other party, oi from the county, hlierty, or lioiough rates, the 
guardians of any union may, iii any of the cases afoiesaid, having 
due logard to the circumstances of the case, and subject to the 
approval of the Local Govoinment Board, chaige such expenses 
to the common fund of the union, and the distiict boaid of any 
district may, hav ing like regard to the circumstances of the case, and 
subject to the like appiuval, chaige such expenses, either to the 
funds of the whole of such district, oi on any one or more of the 
unions and paiishes compiised therein (n) Costs and expenses 
lawfully ineuiied in and about the prosecution of any person 
for which the guardians aie liablS, oi which they undertake to 


(*») I'oorl^w Amendment Act, 1844 (7 & 8 Viot o 101),8 68, Sobcitoni 
Aft, 1860 (23 A, 24 Vict o 127), 8 33 
(«) Poor Law Amendment Act, 1844 (7 &; 8 Vict c 101), a 59 Tbe 
eoata of Tocrmation proieoutionB by gnardians or their officer or any 
jK^strar are witluu tnis eection (Vaooination Act of 1867 (30 Si 31 Vict 
Cl 84)« a 33) Fur vacomatiou generally, aee title Pobuc Hfaltii ako 
I^OOAL Admimstbation 
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pay under tins piovision, innsli in all caSes be charged to the 
common fund (o) 

U31 Guardians maj also out of their common fund pa\ the 
reasonable costs and expenses of an} proceedings instituted h} tlieni 
under the Childien Act, 1908 ( p) 

U32 In casts wheio jasfcitos ceitiij that a prosecution a^>juusl 
a mastei or mistiobs for neglecting to piovide nocessaiv food, tlolh- 
ing or lodging to an appiontice or seivant (q), or foi inllictmg 
Ixidily injury upon a pol^on undei tlie age of bixteen M.ais, should 
in the interests of public justice, be conducted by the gnaidians oi 
overseeis, the guaidians or o\cr»eeiB must prosecute and pav the 
costs reasonably incurred in that behalf (/) 

1133 GuaiduinsANho hiive engaged in litig i(ion <u .ni\ piocecding^ 
in couit cannot he requiied to paj then ‘solieitni his co.sis until the 
tjiial deteiuiination of the action oi piocoedmgs, or until he lias 
ceased to he retained by or fiu them The lull of costs must ho 
taxed and he paid \Mthin one yeai aftei bucli hnnl (l(dennination 
unless the Locil tlo\oiniuent lh)ard authouses an ixteuMou ot 
lime for mit exceeding six months 

1134 ^V heie a union exK'uds into sevual distinct jiniadictions, 
every niattei, act cli.»i go oi <‘Oiijj>lan)t by yvhich tlie gnauhans 
tliereof aio alloc ted, oi in ^\lJl^•h tlie> lia\e any inteiest, is for thi* 
juupose of jiuisdietion deenud to aii^r oj exist <(pia)l\ lliiongliout 
the union (0 


*^1 1 M < 1 A f 9 

(l j \ pjitufil iff (h f Ih(fnH 

1135 llie Local (ha einnn nt Jlo.Uil may hv ouhn diicct the 
o\ois(erH 01 guauliaii>> of anj i>aiis]ioi imiou, oi (d iiinird p'uishe'' 
oi unions, to api)omi such paul otliceis with nn li (juahtualJoiiH as 
llie Boaidpu^^cnhes, foi supenntc ndingoi ahsi .u g in the idmiiiiH- 
lialifui of Ihc^ relief and em]>loyinenl of the j)ooi, and may d< tnu* 


a Ah to lllO 


I8(r> (2s ja \ ji t V 7a), h 

11 <1 (Ule /m \xr'4 


(o) Lmuu jlohl \ \» i 

common fund, sec p ">4a, post 

ip) 8 Edw 7, c b7, m 10, U. s<o p 517 oj?/f 
VM> CniLiuiLN, Vol XVII , ns, note (9), 171 

(9) See Offences aganiKi the Pn son A< 1 IhOl (21 2*) \ n t < loo) h 20, 

and title Okimival IaAW AM» Plan rnrai , Vol I\,p 0-M 

(f) Offences against the Pi 1 non Act, iHbl (24 vS- 2 » ^ )ct 1 100 , 7 1^ 
(«) Poor Law (Payment ot Debts) Ad, 18M1 (22 A/ 23 Vut c H), k 5 
This proMWon does not pieveiit guardians in iking paMnent on mount 
of fosts(t6ir2 ) See alsop r»40, ante • Poi (be hnntut)on of attions igatant 
gu'iTchans, see titles Lmir Alios or Actioxs, \ol \l\,p ISO, Plbli< 
ACTHoUiriFS A^D PUBLIC Ol HOLES 

(0 Poor Law Amendment Act, 1867 (30 & 31 Vict c 100), s 27 '1 In 

appellate jurisdiction of quarter ses*-ion» depends upon the junsdiehon 01 
the justices making the ordM appealed from Jf a union cxUndH ii^o a 
borough, and an order is made by the borough justic^es, the aj>p4 il there 
from lies to the borough quarter sessions, not to the quartei soHHiona for 
the county (2^ v ^taffordMhtre Justices (1872) L 11 7 Q h 288) 
generally, as to appciln to quartc r w hhuuih, title M ac»is'j uai j v ol XIX, 

? 9*2. 
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Poor Law 


«Eci 5 duties of bucIi offi'cerb, the mode of appointment SflWKsmissal, 

Boards of the security, if any, to be given by them, and their remuneration (a). 
flnardians The oflScers covered by this authorisation include any clergy- 
man (fc), schoolmaster, medical man, vestry clerk, ti easurer, collector, 
assistant overseei, governor, master or mistress of a workhouse, or 
any other person who is employed in any paiish or union m 
connection with tlie administration of the poor law <c) The appoint- 
ment of any paid officer lests with the guaidian8(d), but if 
;j;uardians make default in appointing an officer whom it is their 
duty to appoint, an appointment may be made by the Local Govern- 
ment Board W 

In pursuance of the afoiesaid authorisation the Local Govern- 
ment Board lins bv older (/*) provided that guardians must, 


(a) Pool Law Amendment Act, 1834 (4 & 6 A\ill 4, c 76), b 46 The 
power apphea to pariah es under Local Acts (JRe St GiUh and St George, 
Bloomshuiy, It v Poor Law Commihsioims (1851), 17 Q B 446, B v 
St Panel as (JhreotorM of the Poo}) (IH5S), E B K 683, R v St Jamee, 
U eeiminhler (Gove) non etc of the Pooi) (1859), 1 L & E 861) 

(b) This mcludea a Koman ('athohe cloigyman (B \ Uaslehuret (1884), 
n Q B D 253) A chaplain of a workhouse is an ollicei ithm the meaning 
ot the section (Fx puWc Molm*nx (1863) 27 J P 50) 

(c) pool Law Auk ndruent Act, 1834 (4 & 5 Will 4 c 70), « 109 A« 
to the appointment ol latecollectois see Pooi Rate Ait, 1839 (2 & 3 Vict 

i 84), s 2, Poor Law Amendment Act, 1844 (7 A 8 \i(t c 101), s 62 
and title K\ils and Uafing 

(d) B V ///nR(1840), 12 Ad & El 130 

(c) Poor Law Ameudinent Act, 1868 (31 A 32 \ ic( i 122), s 7, Mctio 
poiiian Pool A( t, 1867 (30 Vj< 1 c 6), s 80 
(j) Geneial Consohdated Older of the Pooi Law (oinnuKsionois, 
24th July, 1847, art 153 Art 154 provides that the ofiicus must conform 
to the oulei-8 of the Local Uovcrmiient Board , see aits 155, 166 for tlie 
mode of appointment Arts 162 — 167 deal with the qualifu ation ol 
oOlcers No person who has been convicted of felony, fraud, or perjury 
can beiaii officer (Poor Law \niendment Act, 1834 (4 ^5 Will 4, e 76), 
B 48) , General Consolidated Order of the Poor Law Coinnnscaoneis 
Arts 172 — 176 de.il with their remuneration (see also Geneial Accounts 
and Audit Order, 14th January, 1867 (Stat R & 0 Rev , Vol X . Poor, 
England, pp 301 et seq ), art 36) , General (Consolidated Order of the 
Pool Law Commissioners, arts 87, 184 — 180, General Older, 5th May, 1877 
and Geneial Order, 12th February, 1872, art 1, provide for the secunty to 
be given liy officers Ihe employment of assistant officers is reflated by 
General Order, 10th August, 1867 The tenure of office and msnussal of 
officers 18 the subject of the General Consolidated Order of the Pooi 
Law Commissioners, 24th July, 1847, arts 188, 190, 192 — 198, and the 
(general Order, 12th February, 1879 (Stat R & U Rev, Vol X, 
Poor, Ellwand, p 161), ait 1 The cleik, treasmer, chaplain, and 
medical, omoer can only be removed by tlie liooal Govenimeiit Board, 
though the guardians may suspend suqh an officer Other officers may be 
tusmissed by the guardians with the consent ol the Local Government 
Board Porters, nurses, and domestic servants may be diaxnisaed by the 
ftuanUaus, who must repoi't the reason therefor to the Local Got^emmeiit 
^ard tJndcr the Poor Law Amendment Act, 1834 (4 & 5 Will. 4, 
76k » 48, the IaicoJ Government Board may remove an of^er without 
liotloe, and at. \U sole discrit^n, and mandamus does not lie to reinstate 
lini (B \ Poor Law CommMHionere (1850), 14 J P 36) As to the 
"fttWrof guardian^ to uppomt the supenntendent registrar, see S v Acasan 
IIM2L 2 B A 795 And titie^ Rjegistuation ojt Births, MAimraOES, 
ajTD 1)i.atus 
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whenev/^^quisite, or vibenevei a vacancy oecius, appoint (y)fit ’Staf*.# 
pardons to hold the offices, and peiform the assigned duties, of clerh S9i||p^ 
to the guardians (A), treasuiei of the union (i), chaplain (k\ flwttjllpl 
medical officer for the aoihhouse (/), district medical officer (m), 
master of tho worlihoiise (nl, mation of the workliouso (o), school- ' ^ 


(a) If the salary or remuneration eM'eods £50, an ^pouitmont must be 
umler seal (Jhjie v Sit Vane^iaB Guattlwns (1572), 36 J V .Ho v 

Bethnal Green Guardians (1874), L R 9 C P 91 , and see \ U est 
11am Untan Gtimdimis (1855), 10 E\eh 867) 

(A) The duties of the clerk aio piescnbed by the Ocncrul Oonsohdatut 
Older of tho Poor Law Commissioner, 2 Itli Jnlr, 1847, aits 202, 219, 220 , 
Oenoral Older, 14th January, 1878, and the books he must keep by 
General Arcouiits and Audit Ordei 14th Junuaiy, 1867. aits 15, 16 
For the duties of the cleik to a viutim; (ominittoe of an asylum under the 
Lunacy Act, 1890 (6 51 Vict c 5), and tho rules made theieimder, see 

title LtNArics AM^ Pfusoxs 01 UjNsonxn Misn \oI \I\,p 481 An 
information in the nature of a g^no nnnanio mil hem leaped of the 
oillee see title ("nowv PRAcncE, Vol X , p 129, note (/) 

(t) For the duties, liabilities, and loiiiiiiiciatioii of the treuNiiier, see 
General Cousohdnied Ordei of the Pooi Law < omnnsufoierK, 24th July. 
1847, ait‘<, 174, 184 — 186, 203, 204, Geueial Aeiounth mid Audit 
Order, I4th Tanuaiy, 1867, ait 18 A treasurer who is o bank manajjei is 
entitled to the protection alToided to bankers by the Uills ol Exchange 
Act, 1882 (45 46 Vict o 61) s 60 [IJalifar Union \ \\ hmlwiu^U 
(1875), L K 10 Lxch 18J) A tieisurer is not hnbh tor a lo^^ inclined 
ihioufxh tlie nece^saiy employment of in agent and >\ if bout an\ uegiigon< o 
on Ins pail {CoJchfbter I nion Gnaidtons \ Mog (JSOi), OH Jy T 504) 

(A) kn to the appointuunt of chaplain, see B \ Bnnnhvr Umon 
Gufvdtum (1811), 1 Q U 130 and ns to Mino\ d, /» f pnih VoWncii/ 
(1863), 7 L 'r 599 The dutn s ot the ibaplmn in piesi iii>ed by the 
<>encial f’oii'=»olidafed Older of tlie I*ooi Law t'oinniwsiDners, 24th Jiily* 
1847, ail 211 A Homan (.alhoho piiesi or Noneoulormist minister 
may also he appointed, bOo tbuicral Order, 19th August, 1867, and E v 
Haslfhinst (1884) 13 Q B I) 253 to the ]muor ot the bishop to 
iKCnse a ucxgyiuaii to ollioiate in the eJi ipel ol n piiblu «»r (hnntablo 
jjisj it ution, see i h< Piivate GUnpels A( t, Is71 (34 A. ^ n t < n6)» and tith‘ 

] < < n Mi'-JK VI J-vw, V\d XI ]> bd • 

(l) As to tho appfuntinent of Tnedical ollleerH t inual t onsoJulntod 

Order of ihe Pooi Law tVimnu^uonf i , 24th JnU «8I7 aits 133, 157, 
nuahfieations, , art 160, (ieneml Order, 101 h Dr >< mbei , 18)0 (^lat 
11 A. 0 Ke\ , W X , Poor 1 ngl nnl. p 141) tennn ol otTu **, ticiural 
Order, 25tliMav, 1857 it UAO Rev A ol \ , Pooi 1- ngland, p 157), 
(Jcneral Oidci (M< tropolis), Iltb fui>, 1886, mid ok to tin jiglit of H>e 
Local Goiernunnt Bond to disiinss, ne ifomhm v imal (Monnimcnf 
Eoffwf (1882), 46 L 9 306, icmimeiatmn Geni ml CniiMilidated ()ider ol 

the PoorLau ( oiniiim^joiu rs, 21th Julj 1847, aits 7 » 76, 177 179 183 , 

Regulations lOtU June 1875, (4eueial Oidei, I2tli Februmy, 1879, mt 4 
(Btat R &0 lUv Vol X , IW, KiigUnd, p 16 J , duties, (iein ral Con 
sohdated Order, 24th July. 1847, arts 199, 266, 205. 207 , General Oidir 
i>f tlie Poor Law CommiSHionerw, 4tli ^piil, 1868, General t)rder, 12lh 
IVbruary, 1879, art 3 General d3oaiding Out Older, 28th May, 1889, 
arts 4 9 As to phy^iuans and surgeons generally, see title 

AND PllARMACy, Vol XX , pp 305 rf ,, , 

(m) As to the division ol unions into medical dji*tmiN. sex General 
Consolidated Order of the Poor Law rominih$ion< rs, 24th Jiilv, 1847, 

arts 158 — 161 i i i 

(n) The duties of the master are set out iii thf Gen* ml ( *»iiHoJniatca 

Order of the Poor Law CommiHsioiiers, 24th July, 1847, o , • 

Genial Accounts and Audit Order, lUh .fanuary, 1867, ails 19 -21; 

(o) Tor note (o) see in xt jMgi 



644 

Hid 5 

Boards of 
Guardians 


liftnoval of 
ofHceis 


ViBihirs of 
cbiJfIren 


Pour Law 

master, hclioolmistvesa {p), porter (q), nurse (r), rehOT||Plileer (s), 
superintendent of outdoor labour (/), and also such assistant as 
the guaidiaiis, with the consent of the Boaid, may deem necessary 
for the elhtient peifoimance of the duties of any of the said ofiBces 
The Boaid have also directed the guardians of certain unions and 
parishes to appoint ht and proper persons to collect the moneys due 
and payable to such guaidians, who are called collectors of the 
guardians (</) 

1136 The Lonil Government Board may by order remove any 
paid officer for disobedience or neglect, and lecpiue another to he 
appointed m his place No person so removed can afterwards be 
appointed to any paid office without the consent of the Board (/>) 

1137 Guardians may appoint and pa\ any officer or olbei com- 
petent person to visit and report upon the condition, tieatment, 


General Order, Kith Ftlmiary, 1869 A masicT cannot, while holding 
office as such, hold any other parochnd or township office (Poor Law 
Amendment Act, 1850 (13 A. 14 Vut c inl), s 6) If a inaslor and 
matron bo husband and wiic, and one of thorn is disTnissed, oi vacate*^ 
office, or dies, the other ceases to hold his oi hoi othie at the end of 
the cm rent quaiter (Gcneial Ooiisohdated Order oi (Ik Poor Law 
i oinmissioiK IS, 2%th 3ulv, 1847, ait 189) 

(o) bee , ait Jio, and Geiieial Accounts and Audit Older, llth 
•Lvnuary, 1867, foi the dulifs ol the ruation 

(p) 'I’he dutub of the schoolmaster and sehoolmistuss are jnesoiibed by 
the (b ueial Consolidated Older ol the Poor Law Commit' loneis, 24th July, 
1847, ait 212 

{<[) *^oe ibid ,011 21 J. foi the dulKs 

(0 bee ihtd , ait 213. for the duties \ poibi and nurse may be 
dismissed by the guaidians without the coiibout of the Local Oo\ eminent 
Ihnud. but the dismiss il and the giounds theieof mubt be lepoiled to the 
Hoard {ibid ^ art 1S8) truardiaiis may appoint distnct nuihL^s foi the 
sickjiooi out of the workhouse, tee (ieneial Order, 17th Januaiy. 1892 

[fi) L\<ept with tliL consult oi the J#ocal Goveinmeiit Boaid. a lelieuiur 
olheei cannot hold nn\ other parochial office (Poor Law Amendment Act, 
1850 (13 A 14 Vict ( 101). 8 6) Hia appointment, tenure of office, ami 
duties me regulated by the Goneial Consolidated Oidci. 24th July, 1S47, 
luts 153, lOJ JJ'), 216, Gem oral Accounts ind Viidil Older, 14th Jauuaiv, 
1SG7, arts 23, 21, Geneial Older, 12th Fobiuary, 1879, iiit 2, and see 
(’irciilax Letteiw of the Local Go^einineiit Boaid dated 18th March, 
1910, and 25th Mmdi. 1912 Ho also has duties with regard to lunatics , 
see title Lunatics AND Persons oi- lT^solr^D Mind, Vol XIX , p 505, 
burial, see Iniectious Disease Pi even tion Art, 1890 (63 A. 54 Vict o 34), 
h 10 Pubht Health (lioudon) Act, 1891 (54 A. 55 Vict i 76). ss 72, 89, 
and title Hi kiai and Cremation, Vo) 111 , p 551 , and as to the 
legistration of electois see title Eociion^, Voi XIJ , p 198 In 
cffiineclion wiih the obligation upon a lelnwing officer to give relief lu 
urgent ca-Ks, lofeD me may be maao to Clnrl \ Jot^hv (187J). 27 L T 
762 

{i) See (»eiiejnl ( onsohdated Older of the Poor Law Comniissioneis, 

2Hh July, 1847, art 217 

*a) See Oneial Orders of 7th October, 1865, 27th Ko\ ember, 1866 
1? A O Ee\ , Vo) X , Pool, England, pp 145. 150), 41h Januaiy, 
ls71 , 9th April, 1875, and General Accounts and Audit Order, 
1 Hh Januarj, 1867, art 17 As to the collection of the poor rate, see title 
lUils wdKaiinq ^ 

(^) Pool Law Amendment Act, 1834 (4 A 5 Mill 4, c 76), s 48. 
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and any poor child under the a^ ol sixteen, who has 

gone into service from the workhouse (c> 


0Mr. S, 

Beardtitf 

1138 Any master of a workhouse or other offloer of any parish 
or union who wilfully disobeys the legal and reasonable onwrs of 
justices and guardians in canying the ordera of the Local Govern- 
ment Board, or the provisions of the Poor Law Acts, into execution, 

IS liable on summary conviction to a penalty of not more than £S (</). 


1139. If any overseer, assistant overseer, master of a workhouse, oiihonoiit 
or other paid officer, or any other person employed by or under the officer'* 
authoiity of the guardians, purloins, embezzles, or wilfully wastes 
or misapplies any of the moneys, goods, or chattels belonging to any 
pariah or union, every such offender shall, in addition to such other 
pains and penalties as he may be liable to, upon conviction befoie 
any two justices, forfeit and pay for every such offence anj sum not 
exceeding £20, and also treble the amount or mlue of such money, 
goods, or chattels so purloined, embezzled, wasted, or misapplied, 
and every person so convicted is for ever thereafter incapable of 
serving any office in relation to the rehef of the jioor (e). 

A peison seiving under a board of guardians is an agent within 
the meaning of the Prevention of Coriuption Act, 1906 (/) 


1140 An assault upon an officer acting in the duo execution of Aiwaulu on 
his duty, or upon a person aiding such officer, is punishable with 
imprisonment for not mote than two j’ears, with or without hard 
labour The couit may also older the offeiidei to pay the costs of 
the piosecution (ff) 

Guardians may pay to or leunburse an officer the expenses of 
lepairing property belonging to him which has been damaged or 
destroyed by an applicant for poor rehef, and also certain costs 
incuned by him in connection with the prosecution of the 
offender (h) , 


(c) Divided Panahos and Poor Law Amendment Act, 1876 (89 & 40 Vict. 
( 61), 8 38 A like power is given to the managers of a district school 
(ibid , and see p 666, potl) 

(d) See Poor Law Amendment Act, 1834 (4 A 6 Will 4, o 76), s 98 
Poor law officers must not interfere as such in any matter ooniiectod with 
a bastardy order (see Poor Law Amendment Act, 1844 (7 A 8 Vict c 
101), a 7) If any officer of a union, panah, or place endeavours to induce 
any person to contract a marriage by any threat or promise respecting 
any affiliation proceedmgs, he is guilty of a misdemeanour, penalty, 40* 
on conviction before any two justices (tbid , s 8) 

(«) Poor Law Amendment Act, 1834 (4 & 6 Will 4, c 76), s 97 An 
information for misappbcation must allege that it was wilful (CarperUer v 
Mason (1840), 12 Ad A Ei 629) 

(f) 6 Edw 7, 0 34, 8. 1 (8) , see title Cbimimai. Law and Pkocbdore, 
' Ol IX , p 710 For the restriction against officers making an illicit prolit 
outof tbeu office, seep 636, onto, and General Consobdated Order of the 
Poor Law Commissioners, 24tb July, 1847, art 218 
ffl) Poor Xjaw Amendment Act, 1860 (13 A 14 Viot o 101), s 9 , Poor 
Law Amendment Act, 1861 (14 A 15 Vict c 106), s 18 ; Offences against 
the Pmov Aot. 1861 (24 A 26 Viet e 100), s 88 , and see title Cbikikai 
Law AKD Pno^UBB. Vol IX. p 606 
(A) Poor liBW Amendment Act, 1861 (14 A 15 \ict e 105), s 6 

Hx.— xzn . " • 
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1141 Guardians aro not liable for the neglect or £Sanlt of their 
officeis and servants in carrying out ministerial acts (i), but if they 
choose to adopt and ratify the independent tort of an officer or 
servant, not committed ministerially, but intended to be done for 
the benefit of the guardians, they are liable (k). 

(lu) Sttj eranmiation 

1142 Eveij ofScei and servant (Z) in the service or employment 
of guardians (///) must contribute annually for the purposes of 
sup(Tannuation, in the case of those having less than five yeais* 
service on the 11th August, 1896 (n), or appointed after that date, 
2 p(T cent of the salary or wages and emoluments (o) for each 
year , in the case of those with more than five and less than fifteen 
years* service at that date, per cent , and in the case of those 
with more than fifteen years’ service at that date, 3 per cent 
All contributions are deducted from the remuneiation and carried 
to the common fund of the union (p). 

Officers and servants appointed before the 29 th September, 
18^6(7), and female nurses, absistaiit nurses, and attendants on the 
sick 01 insane, have an option, which must bo exoicised in the 
prescribed mannei, to remain outside the piovisions as to 
siiporannnation (/) 

(t) Tozeland v [TeKi Ham Unton, [1907] 1KB 920, C A , see also 
cases cited in noto(n), p 561, post 

(^) Bams V St Mary, Ihlmgion, Guardians (1911), 76 J P 11, per 
Bucknill, J 

(0 For tlie moaning of the^o expressions, see Poor Law Officers* Super- 
annuation Act, 1S96 (69 & 60 Vict o 60), s 19 A public vaccinator (seo 
title PuBiic 111 ALiii AND Local Admim'-tr \tion ) 18 not au officer in tin 
ctnployineut of guardnaiB witbin the moaning of this Act {Lawson v 
Marlborouah Umon Gutfidtnns, [1912] 2 Ch 164) 

(m) Including mcoipoiated trustees or oversceis of a parish, managers 
of distiicl schools and sick asylums, Managcis of the Metiopolitau Asylums 
District, and any auUioiity charged with the administration of the relief of 
tlie poor (Poor Law Officers* buptiannuation Act, 1896 (69 Si 60 Vict 
c 60) BS 14, 19) 

(n) 1 he date of the passing of the Poor Law Officers* Superannuatiorf 
Act. 1896 (69 & 60 Vut c 60 ) 

(o) “ Fmoliitndits ** includes all fees, poundage, and other payments 
made to any officer or scivaiit as such for his ow^n use , also the money 
viilue of any apaitments, rations, or othei allowances m kind appertaining 
to his office or employment (ibid , s 19) 

ip) See ibid , ss 12, 13 It has been held m Beaumont v Bowets, [1900] 
2 0 B 204, that the superannuation coutiibutions may be deducted from 
the salary for the puiposeof assessment to income tax under Sched E, but 
this decision was se\eiely criticised by the Court of Appeal lu Hudson v 
GtibbliHf b*U \ Oitlblc, [1903] 1KB 617, A and it may be doubted 
w heftier it is good law As to pai^ rate colleotois or assistant ovcr8eei>p 
see Poor Law Officers’ SupcianiiunMon Act, 1896 (69 Si 60 Vict c 60‘, 
s 16 , and as to sii])eiintendeDt registrars, see tbid , s 17 

[g) The date of commencement of the Poor Law Officers* Suporannua 
tion Act, 1896 69 A 60 \ ict c 60) 

(r) /bid, 8 15, Poor Law Officers* Superannuation Act Amendment 
Act 1897 (00 A CM lot 0.28), si If this option has been exercised by 
such au officer or servant, he will remain subject to the provisions of the 
repciiled Poor Law Officers* Superannuation Act, 1864 (27 Si 28 Vict c 42), 
and the Acts amending the same (Poor Law Officers' Superannuation Act 
1896 (60 Si 60 Vict c 60),j|<ri6) 



Part II — Poor Law Ax’thobitibs 


1143 Every contributing otbcer and servant who becomes in- 
capable of discharging the duties of his office with efficiency, by 
reason of permanent infirmity of mind or body, or of old ago, or 
who has attained the age of siitj’ ^oais and completed an aggre- 
gate service of forty jears, or who has attained the full age of 
sixty-five years, is entitled, on resigning or otherwise ceasmg 
to hold his office or employment, to receive during life out of the 
common fund of the union a supeiannuation allowance on the 
prescribed scale An officer or servant is not entitled to an allow- 
ance on the ground of old ago unless he has completed the full age 
of sixty ycais Guaidiaiis may require an officer oi serxantwho 
has attained the age of sixty-fave to retire upon superannuation («) 
If a pel son in receipt of superannuation allowance is subsequently 
appointed to an office or employment by guaidians or snuilai 
authorities, the allowance is suspended or reduced to the extent to 
which the salary or wages, and emoinnients of that office oi employ- 
ment are equal to or m excess of the allowance (t) 

U 44 The claim to superannuation will be foifoitetl if the peison 
ceases to hold olbce in consequence of ain offence of a fraudulent 
charactei or of giave misconduct, though in such a case the 
amount of his contributions may be leturned to him («) 

U 45 An officer or servant who has served foi ten ^ ears but less 
than eleven years is entitled to an annual allowance equal to 
ten-sixtielhs of the average amount of his salat, v ot wages and 
emoluments during the five yeais ending on the qiiattei day before 
he ceases to hold his office or einplovment, with an addition of one- 
sixtieth of such aveiage amount foi eveiy additional completed year 
of sei vice until a maximum allowance of forty-sixtieths is leached (f>) 
All service is reckoned, whethoi continuous oi not, and whether 
whole time or not(f) In consideration of peculiar piofessional 
qualifications, oi of special circumstances, and with tlie consent of 
the Local Goveinment Board, the guauhans in computing •the 
allowance may add a uuinbei of venis, not exceeiioig ten, to the 
actual service of the officei or seix ant (d), 

A Buporannualioii allowance is not nssignable, iiid cannot be 
charged with the debts oi liabilities of the lecipiont {c) 

U 46 An oflicei oi seivant \>ho hab not liuonit* (ntiilodioa 
Hiipeiannimtion allowance, and who loaea liH’oflice oi employment 
hy reason of a reduction of staff, alteration of aieas oi houndancs, 
or otherwise ceases to hold office oi empl'nment by reason of bodily 
injury not occasioned hy his own default, or of any other cause 
whatever other than his own misconduct or voluntary resignation, 


(b) Poor Law Officers’ Superannuation Act, 1896 (59 & 60 Vict c 50), 
6 2 

(() Ihid , B 6 
(a) lh%d » B 7 
(5) 7buZ , 8 » 

(c) Ibid , B 4 

id) lh%d , s 6 As to the notice of meeting to be given m this case, see 
ibfd s. 9. and p 534, ante 

(e) Poor liOw Officers’ Superannuation Aot, 1896 (69 & 60 Viot o 60), 
• 10 
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is entitled to be repaid his eontribotions to the saperannnation 
fund , but if after claiming repayment be obtains a fresh office or 
employment he tnnnot reckon bis former service for superannuation 
unless he pays the amount so received to the common fund of the 
authority so emploving him In any such case of loss of office or 
eroplo^meni the guardians may also, with the consent of the Local 
Government Board, grant to the officer or servant a gratuity not 
exceeding two years’ salary or wages and emoluments (/) 

1147 The guardians must make an annual return to the Local 
Government Board of all superannuation allowances and gratuities 
paid by them (^) 

1148 If an officer suffers loss by the dissolution of a union (h) or 
by the addition of a parish to or its sepaiation from a union (t), and 
if any pei sou is deprived of any office or employment, or if his pi ofits 
in lespect thereof are diminished under or by reason of any provision 
of the Divided Parishes and Poor Law Amendment Act, 1876(/c), the 
Local Government Boaid may by its order award compensation 
to him, of such amount, and payable in such manner, as it deems 
equitable {1). 

1149 Every superannuation allowance properly granted by a 
board of giiaidians, and every compensation ordered to be paid to 
anv officer by or on ai count of any parish, whether part of a dis- 
solved iiniou or not, must, if such paiish is added to or formed with 
another into a union, be paid by the guardians of such union to 
the pcison entitled thereto, and be charged by them to the account 
of such parish (m) 

Sub-Sect 8 — Poor Taw Confrrenut 

1160 When empowered by the Local Government Board, the 
guatdiaus of a union may pay the reasonable expenses of an\ 
girauliiin ot guaulians, or the clerk, in attending a confeieuce of 
guardians on any matter connected with their duties, and may 
pun base reports of such conference, and may charge the amount 
to their common fund or to the fund under their control (n) 

1161 Subject to regulations made by the Local Government 

(/) Poor Law Offloers’ Superannuation Act, 1896 (S9 & 60 Vict o 60), 

8 , as to joint appointments, see tbtd 

(a) Ibtd , B 11 

(a) Poor Law Amendment Act, 1867 (30 & 31 Viot o. 106), s 20 

(t) Poor Law Amendment Act, 1868 (31 & 32 Viot o 122), s 16 

(k) 36 & 40 Viot o 61. 

(l) l\nd,h.l SeejR v Poor Ldw Board {IBTl),!! R 6Q B 785, J? v 
Loeai Goeomment Board {187 4 ),Ij R 6Q B 148, astomattentobetaken 
mto eonsideration m assessmg the compensation For compensation for 
lorn of office generally, see title Pubuc Adibobitibs amd Poblic 
O rriOKRS 

(m) Dissolved Boards of ManagemeDt and Guardians Act, 1870 (83 & 34 

Viot 0 . 2). a 9 * 

(a) Poor Law Conferenoea Aot, 1883 (46 & 47 Viot. o 11), a 2 ; see 
Poor Law Cpofeienoea Ordar, 26th Febniaiy, 1608 (Stat R ds 0 Bov , 
Vol, X , Poor, England, JM). 
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BoBxd(o)i ft boftrd ol ^ardians maj salyMffiba not moift 
£5 peir annom to the Poor Law Unions Association, and pAj 
the expenses of two representatives at the yn«»ting ii thereof (p). . 

1152 The powers of guardians to send deputations to confer wi& 
the Local Qovemment Board or with other bodies or authorities are 
regulated by a General Order ( 9 ). 

Sub-Sect 6 — The Commcm Fund. 

1153 The parishes comprised in a union must contribute and 
are assessed to a common fund, out of which are taken the moneys 
required fox purchasing, building, hinng, or providing, altering, 
or enlarging any workhouse or other place for the reception and 
relief of the poor of such pai ishes, for the purchase or renting of 
land or tenements for such union, fur the upholding and maintaining 
of such norkbouses and places, for the payment or allowance of 
officers, for providing utensils and mateiials for setting the poor 
to work therein, for any other expense incurred for the common 
nse or benefit or on the common account of such parishes, all the 
cost of the relief of the poor, the expenses of the burial of the dead 
body of any poor person, all chaigos incurred by the guaidians in 
respect of vaccination and registialion fees and expenses ( 1 ), and 
for all othei purposes the cost of which is by statute speoihcally 
charged upon the common fund 

U54 The several parishea contribute in piopoition to thoir 
annual rateable value («), which is ascei tamed from tho last appioxod 
valuation hsts for the parishes (a\ the propoitions payable by 
divided or added pai ishes being determined by tho Loral Govern- 
ment Board ( 6 ) The guaidianb make halt-ye*iily orders on the 
overseers to pay over the amount to be contubuled by each 
paii 8 h(c), and the overseers must theieupon collect a sufficient 
poor rate, and pay the amount ordered to the guardians (</) 

A contribution order may be enfoiced by pioceedings before 
justices at a special sessions summoned foi the purpose (r), and an 


( 0 ) See General Order, 17th February, 189U (S<at K & O Rov , 
Vol X, Poor, England, p Ul) 

? )) Poor Law Unions Association (Expenses) Act, 1898 (6i A 62 Viot 
9), s 1 

(q) General Order, 27th June, 1870 (Stat 11 A 0 Hev , Vol X , Poor, 
Euffland, p 376) 

(r) Poor Law Amendment Act, 1834 (4 & 5 Will 4, o 76), s 28 , Union 
Chargeabihty Act, 1865 (28 A 29 Vict c 79), s 1 

(s) Poor KemoTal Act, 1861 (24 A 25 Vict c 55), s 9 
(a) Union Assessment Oomniittee At;t, 1862 (25 A 20 Vict c 103), s 30 
(6) Poor Law Amendment Act, 1867 (30 A 31 Vict c lOO), s 15 
(c) As to service of the contribution order, see Poor Law Amendment Aof , 
1849 (12 A 13 Vict o 103), s 7 

(d) See, generally. General Order, 22nd April, 1842 (Stat B AO Rev, 
VoL X , Poor, England, p 180), Consohdat^ Orders Amendment Order, 
2etb Febm ^Y * ^ Maomoiran and Loshuigton, Poor Law General 

1839 (2 A 3 Viot o. 84), s 1, which provides that lu 
sveiy cese in which any eontnbation by overseers or other offioers of any 
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overseer wilfally negleehng to comply with the order, wherdiy any 
rehef directed by the guardians to be given to any poor person is 
delayed or withheld during a period of seven days, may on summary 
conviction be fined not exceeding ±20 (/) 

1156 Among the purposes for which the metropolitan common 
poor fund (</) I'l raised is the maintenance of patients in fever and 
Hniiill-pox hospitals , the Metropolitan Asylum Managers are entitled 
to be repaid the expenses incurred in respect of such patients by the 
board of guaidMiis of the union from wbch the patient is received, 
and the guaidians aio loimbursed out of the fund(/i) 

The cost of the maintenance and instruction of orphan and 
desalted childien placed out by guardians with the consent of the 
Jjocal Oovoriiment Board, is chaiged to the metropolitan common 
lioor fund (») 

In thn Metiopolis the maintenance of indoor panpeis is a charge 
upon the inetiopohtan common poor fund, and the expenses inouried 
111 ies[)i>ct thereof must be lepaid, at the rate of 5d per day 
for each pauper, by the leceiver to the guardians of the particular 
union, subject to certain conditions (A) 

SuB-S^cr 7 — Arcounts and Audit 

1156 The accounts of guardians and their officers must be kept 
111 tlio niunnei prestiibed by the Local Goveiniiient Boaid(/) 

jmiish oi nioncya joqiinod by the board of guardians, or persons acting as 
guardians lor such paiish, oi foi any union wbicli shall include such parish 
Jor ilui imforiiittiKe ol their duties, is m axrear, any two justices acting 
wilhiii tiio (listiict wherein such parish is situated, on application under tho 
hutid ol tho (luurniau or acting chairman of such board, may summon the 
said o\oiH<*tr or other ofticer to show cause, at a special sessions to be sum 
mom (1 lo) the pin pose, why sin h contribution has not boon paid, and after 
hiaiini; tho comiflaiiii pielcircd under the authority of such chairman or 
acting chdiim in, and on bchaii ot such board, if the lustices at such sessions 
8h;ill think fit, by ivaiiant under their hands and seals, may cause thi 
amount of tlio contiibution so in anenr, together with tho costs occasioned 
by such an car, lo bo levied and recovered from the said overseers or other 
olhctrs, 01 any of them, m like manner as moneys assessed for the rehef of 
the [toor may bo levied and recovered, and the amount of such arrear, 
together with the costs as aforesaid, when levied and recovered, shall be 
p nd to t he said boaid no distress made under any such warrant of justice*) 
IS leplevisible . see title DisxRbSS, Vol XI , pp 199, 210 As to the dis 
c return of justices, see Tynemouth Union Qnardiane v Backworth Overseei^ 
(1888), 57 L J (m c ) 53 , as to enforcing orders in respect of dissolved 
unions or added parishes, see Dissolved Boaids of Management and 
Ouaidians Act, 1870 ( J3 & 34 Viot o 2), s 1 , and as to orders made for 
tho purpose of paying past debts, see Poor Law (Payment of Debts) Acr, 
1859 (22 Ac 23 Viofc o 49) For retrospective rates, see title Rates ani» 
UATrNQ 

(/) Poor Law Amendment Act, ^1844 (7 & 8 Viot c 101), s 63 The 
receiver of the motiopohtan common poor fund (see title METBOPOLi^^t 
\ ol XX , p 415) has ainiilar powers to recover contnbutions , see Metro 
jpolitan Poor Act, 1867 (30 Ac 31 Viot o 6), a 68 

(0) See title Metropolis, Vol XX , p 415 

(h) Public Health (London) Act, 1801 (54 Ae 55 Viot c 76), ss 80, 81 

( 1 ^) Metiopolitau Poor*Amendment Act, 1869 (32 Ac 33 Viet c 63), b 21 

(1) ^oc ]\letropohtan Poor Amendment Act, 1870 (33 Ac 34 Vict 
e, 18) s 1 

(1) Poor Law Amendment Act, 1834 (4 Ac 5 Will 4, e 76), s 15 , see 
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Accounts must be closed and made up balf-vearly, on the 25tb March 
and the 29th September, and from them the clerk mast prepaie in Besrdaol 
duphcate a statistical table showing the nnrabei of paupers of hit Burdinu. 
classes actually relieved in the coarse of the half-ruai, and a 
financial statement showing the amonnt of the receipts and expen- 
diture of the union during the half-yeai The statements aie 
submitted to the auditor at the audit, and, if he signs tliern as . 
correct, one copy of each must foithwith be sent by the clerk to tho 
Local Government Poaid (m) 


1157 The accounts aie audited by district auditors appointed 1} Attdtt. 
the Local Government Board, and subject to the same conditions 
as apply to the audit of the accounts of local authoiities othei tlian 
municipal boroughs (n) 

Expenses which have been sanctioned by the Local Goveiiiment 
Board must not be disallowed by the auditor (o) 

Witliin one month of each audit, guardians in tho Metropolis 
must send a copy of their financial statement for the half >eai to 
the boiough council (p) 


1158 Besides the usual half-yearly audit, the Loial Government hiUtt 
Board inaj requiie the auditor to hold an extiaoidinaiy audit al. 
olhei times, eithei of tlie whole oi any jxirtion of the accounts of 

the union or any parish therein, or of any guardians oi oversows, 
or of any officer, whethei still continuing or upon Ins icsigiiatioii 
or removal from office Such an audit may bo held nftei tliiee 
days’ notice thereof, and is conducted in tho same way and governed 
by the same rules as apply to an ordinaiy audit iq) 

1159 The payment of any sum certified by a (Irntnct auditor to i iMitii 
be due in accoi dance ^ith the Pool Law Amendment Act, 1811 (i), 

and the Acts amending the same, or with any other Act, ma> , 
together with tho costs of the pioceedings foi the lecoveiy Ihoieof, 
be enfoiced in like manner as if it were a sum due in respowt of 
pool iate(«) _ 


General Con‘iolidated Order of the Poor Law Coinin|.^iofie^ 24Ui Tilly, 

1847 , General Order, 7th April, 1857 ^ "lamilrv' 

England n 129), General AooounU and xVmlifc Order, 14(h January, 
186^, General Order (Financial Statement), 25th April, 1K79 , neral 
Order, 28th November, 1903 (SUt K & U 

T) 171) Poor Law Unions {DatA*s fur Closing Acfouiitrt cU ) Order, 1910 
R dcO 1910 p 593), Poor Law Joint Commil !« es and Uoardft of 

mentioned m the notes to the portions of this work dealing witli the 
duties of officers „ ..v ^ n 

(TO) District Auditors Act, 1879 ’aft'l rl geo For 1h« 

(n) See title Local Government, Vol XVIII , pp 28Jcf*eg loriue 
purposes of the audit of accounts tho Local <^« 7 C”im®nt Boaid niy by 
oJder combine parishes and unions into distacts (Dislmt AH, 

1879 (42 & 43 Vict 0 0), 8 4) As to the powers and dutiM of the 
ISditoi see Poor Law Amendment Act, 1844 (7 Be 8 Vict c lol). s 32 
(TM Airthonties (Lxpenses) Act, 1887 (50 & 61 Vict c 72) s 3 
(mI Metropolitan Poor Amendment Act, 1870 (83 & 34 Vict o 18), » 3 
J poSwCendment Act, 1860 c 113 ),b 6. OeuerM 

A^unto and Audit Order, 14th January, 1867, art 38 

(*) S^m^^Jurwdiotioo Act, 1884 (47 & i8 Vict o 43), s U. As ta 
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Sect 6 — Tm M$tr(>pohtm Asybrnu Board, 

1160. The unions and panshes m the administrative connty of 
London (t) are comprised witbm the Metropolitan Asylums District, 
which was formed for the better provision and management of 
accommodation for the relief and medical treatment of the sick or 
infirm poor in the metropolitan area, and is managed, under the 
control of the Local Government Board, by a Board of Managers, 
who are either elected by the guardians of the contnbutoiy places or 
nominated by the Local Government Board (u) 

1161. The Metropolitan Asylums Board is a corporation, with a 
common seal, and has power to take and hold land for the pur> 
poses tor which it is constituted, while the Managers may exercise 
the general powers of guardians of the poor with respect to the 
borrowing of money for their various duties and as regards othei 
matteiB as if the asylums were workhouses (v), and are subject to 
the like general control of the Local Government Board The 
functions of the Managers, which lie rather witli the treatment of 
disease and the prevention of infection than with ordinary poor law 
relief, aie referred to in the vaiious sections of this article and m 
other appropriate titles (le). 

1162 By a recent ordei of the Local Government Boaid(x), 
winch came into opeiation on the 1st April, 191*2, a distiict co- 
teiminouB with the Asylums District has been foimed for the relief 
of the casual poor of the Metropolis, and placed under the Managers 
of the Asylums District The casual wards are in future to be for the 
common use oi the District (a) 


poor rate, see title Bates akd Bating, and for the recovery of poor rate 
by dietrese see title Distress, Vol XI , pp 210 et leq, 

(tl See title Metropolis, Vol XX , p 39J 

(«) See Metropohtan Poor Act, 1867 (30 & 31 Vict o 6) , Metropohtaii 
Aayluma District Order, 16th May, 1867 , Poor Law Amendment Act, 1808 
^31 & 32 Viot 0 122), B 0 , Pauper Inmates Discharge and Begulation Act, 
1871 (34 & 35 Vict o 108), B 10, DividodPansheBandPoorLawAmend. 
luent Act, 1876 (30 & 40 Virt c 61), s 40, Bee title Metropolis, pp 411, 
412, for the constitution eto of the Metropolitan Asylums Board 
(v) See Metropohtan Poor Act, 1867 (30 & 31 Vict c 6), bb 21 — 25 , 
Poor Law Act, 1879 (42 & 43 Viet o 64), b 104 , Poor Law Act. 1897 
(60 & 61 Yiot 0 29), B 2 

^ (w) For example, the Managere may, BubjiH-t to the control of the Local 
Government Board, admit into their asylums non pauper sick peraons, 
may allow the asylums to be used for purposes of medical instraenon and 
for traiumg nurses, and may allow their ambulances to be used for the 
oouvt^anee of persons suflonng fro^ dangerous infectious disorders, and 
charge for suoh^use , see Divided Parishes and Poor Law Amendment Act, 
1876 (39 A 40 Vict c 61), s 42; Poor Law Act, 1889 (62 & 53 Viet o 661, 
w 3, 4, 6 , Public Health (London) Act, 1891 (64 &; 65 Viet c 76) , and 
tlUtt Pl'BIJC lIXALin AND LoCAL AdKIKISTRATION 
, of powers conferred by the Metropolitan Poor 

Acts iKoj (30 & 31 Vict C.6), 8 6, and the Pauper Inmates Diaoharce and 
Smlstion Act, 1871 (34 dr36 Viot o 108), s. 10 
(a) See Betxopohton Casual Paupers Order, 1911 ; and p 568, potU 
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Part Ill.—Unione. 

U63. For poor law and vanoue other administiative parposes 
the country is divided into unions, each ol which may comprise one 
or more parishes, though, as the name indicates, usually a union 
extends over the areas of two or more parishes. To each union is 
attached a board of guardians, which has an almost exclusive 
authority as to the ordering, giving, and directing the relief to the 
poor in the parish or parishes undei its control (b). 

The Local Government Board may by Older declare paiisbes to 
be united for the administration of the law's for the lelief of the 
poor, whereupon such parishes will be deemed a union and the 
workhouse or workhouses of such parishes will be for their common 
use(c). But when the relief of the pool is administered in a paiish 
by guardians appointed under a local Act, and such parish has a 
population exceeding twenty thousand, it cannot be united with 
any other parish unless at least two-thirds of such guardians 
consent in writing (d) 

The Local Government Board may by order change the name of 
a union (<■) 

1164 'Vtheie on any representation it appears to the Local 
Government Board that the combination of two oi iitoie unions 
(not in the Metropolis) for any purpose connected with poor relief 
would be advantageous, the £oard may, with the consent of the 
guardians of the unions to be combined, make an ordei for com- 
bining such unions for the purposes named theiein, and for 
constituting, for the execution of such purposes, a joint committee 
of the guai dians of each of the combined unions Sa\ o as otherwise 
provided in the ordei , the guardians will cease to act in any matter 
vested in the joint comniitteo All property acquired by the joint 
committee will be vested in the lioaidsof guardiuii . of the combined 
unions as tenants in common tiuch an oidei , lay be altered or 
revoked (/). 

U65. A union may be dissolved, or any paiish oi parishes may be 
separated fiom or added to a union, by order of the Local 
Goveinment Board (g), and without the concurrence of the 


(b) See pp 629, 630, ante, lor cases m which justices and overseers may 
aye rehef 

(c) Poor Law Amendment Act, 18)4 (4 de 5 Will 4, o 70), s 26 

(d) Poor Law Amendment Act, 1844 (7 & 8 Vict o 101), s 64 This 
provision does not apply in the metropolis (Metropohtan Poor Act, 1867 
(30 & 31 Viot 0 6), s 78), nor to a parish forming part of a union {Local 
Gotemmeni Board v South Stoneham Unton, [1909] A C 67) 

{«) Divided Parishes and Poor Law Amendment Act, 1870 (39 & 40 Vict 
e 61), a. 13 

(/) Poor Law Act, 1879 (42 dc 48 Vict c 64), s. 8 

(«) Poor Law Amendment Act, 1834 (4 & 6 WiU 4. e. 76), s 32 , and see 
Poor Law Amendment Act, 1868 (31 U 32 Vict c 122), s 4 This power 
docs not mrtend to paruhes united for the purposes of settlement oc 
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guardians being necessary (h). A separate board of guardians may 
be ordered to be elected for a single parish separated from a nmon, 
notwithstanding the provisions of any local Act(k) 

It the Local Government Board considers it expedient for 
rectifying or simplifying the areas of management, or otherwise for 
the better administration of the relief of &e poor, that any union 
sliould be dissolved, the Board may, after inquiry held in some 
one of the unions to be affected, after public notice, so that all 
persons interested may attend and be heard, issue its order for 
the dissolution of any such union, and such dissolution will have the 
same effect and be attended with the same consequences as m the 
case of a union dissolved under the provisions of the Act of 
1834 (t) 

The Local Government Board, where it appears expedient so to 
do with reference to any poor law union which is situate in more 
than one county, instead of dissolving the union, may by order 
provide that the same shall continue to be one union for the 
purposes of indoor paupeis or any of those purposes, and shall be 
divided into two or more poor law unions for the purpose of outdoor 
relief, and may by the order make such provisions as seem 
expedient for determining all other matters m lelation to which 
such union is to be one union or tuo or more unions (k) 

1166 On the dissolution or absorption of a union, school district, 
01 asylum district, the board of guardians or board of management 
ceases to exist, and its property and liabilities vest m its successois 
without any deed or order being neoessaiy (1) 

All deeds, bonds, covenants, indentures, ordeis ot justices, oi 
other matteis affecting any poor persons, apprentices, or officers 
enteied into by or made upon or in favour of any board of 
guaidians of a paiish which is added to a union will vest m 
and enuie to the benefit of or will be a charge upon the guardians 
of the union to which such parish has been added, without any 
assignment, tiansfei, or other act , and all securities, deeds, orders, 
books of account, and other documents relating thereto, must, when 
required by the said guardians, be delivered to them by the persons 
having the custody thereof , and all such deeds (othei than the 
title deeds to proper tv), bonds, indentures, orders of justices, or 
other documents and matters as aforesaid belonging to any 
dissolved distiict or union, must be preserved in such custody 


rating,(PoorLaw Aineudmcat Act, 1834(4 8c 6 Will 4, c 76) e 32) A. 
to the apportionment of property oh the separation of a parish from a 
umon, see 5 V Local Government Board, [1901] 1KB 210, C A 
(h) Poor Law Amendment Act, 1844 (7 & 8 Viot o 101), s 66 

8 ) Divided Panshes oud Poor Law Amendment Act, 1876 (39 8s 40 Vict 
D.s 11 

(5) Local Government Act, 1888 (51 8c 62 Viet o 41), s 68 As to the 
somewhat similar powers 6| county oounoila, see Local Government Act, 
1894 (66 A 67 Vict c 73), s 36 (6), and title Local, OovsimitEXT, 
Vd.XlX,pp 238, 377,378 

(() Poor Law Authorities (Transfer of Property) Act, 1904 (4 Edw 7, 
o. SO), so 1, 2 As to tnm^Sn of stock, see md 
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and be open to inspection m such manner rb the Local Govern* 
ment Board by its order fiom time to time directs (m) 

1167. Upon the dissolution of aiij^ district or union, or the addition 
of any parish in which the relief to the poor has been or ih 
administeied by a board of guardians, to a union oi to another 
parish, the real and personal ebtate vested in the nmnsgers or 
guardians of such distiict, union, or paiish respoctnoly must lie 
transferred to and lested in the pcisons who weie acting as 
managers or guardians respectively at the time of such dissolution 
or addition, to be held by them as joint tenants, accoidmg to the 
nature of such property, in trust for the paiishes compnsed in hiuli 
district or union, or for the paiish, as the case may be, until the 
same shall be sold, let, or otherwise disposed of undei lawful 
authority («) 

1168 On the dissolution of a union or an addition ihoieio, tlie exist 
mg guardians will continue in office foi the puiposo of winding up 
the affans of the union, foi a poiiod not exceeding tweho moiiths, 
unless the peiiod be spocmlly extended b^ the JiOiiil fioNornrnenL 
Board (^>), and may lotain the sei vices of the ollKors (p) Neces- 
sary adjustments of rights and liabilities may be made by the 
Local (joveiument Board (7) 


Part IV. — Workhouses. 

Sect 1 — Eniahbnhm( nt 

1169 With the consent in wilting of themajouty of thognaidians 
of any union (/), or with the consent of the ratepayeis and ownois 

(m) Dissolved Boards of Mauagcnient and liuurdiaDH Act, 1870 (JJ A# 34 
Vict c 2), s 8 

(n) Ibid , 8 12 This provision does not apply to a pi idi pro\id((l for 
by the Metropolitan Poor Amendment Act, 1869 (32 A. 3 i Vict c 63), b h, 
or by a local Act 

( 0 ) Dissolved Boards of Management and Guardians Act, 1870 (33 A 31 
Vict c 2), 88 1, 5 

(») Ibid , 8 2 For compensation to officers, sec Poor Law Aincnduiont 
Act, 1807 (30 & 31 Vict 0 106), s 20 , B v Foot Law Boa/ d (187!), L U 0 
Q B 785, B V Local Oovemment Board (1874), L K 9Q B 148, p 547, 
ante, and title Public Autiiouitiem anp Piblic Oj-hclic* 

(q) Dissolved Boards of Management and Guardians A( t, 1870 (33 A 34 
Vict 0 2), s 4, Divided PansheB and Poor Law Auiendincni Act, IHH2 
(46 & 46 Vict 0 68), s 11 For the repayment of loans iritwle to the 
dissolved union, see Dissolved Boards of Maiiageincnt and (^uaidiaiis 
4ct, 1870 (33 & 34 Vict c 2), s 7, and as to the valuation of piopcriy, 
see tbid , e 11 For the dissolution or amalgamation of asylum distm ts 
and unions m the metropolis, see the Metropolitan Poor Amendment Act, 
1869 (32 & 33 Vict c 63), ss 1 — 9 Compensation payable to an officer )»v 
reason of the dissolution etc is ryiaid to the payins: guardians out of tju 
metropohtan common poor funa (tbtdf b 18) For the power of nio 
Local Government Board to vaiy orders of dissolution or alteration, see 
Poor Law Authorities (Transfer of Property) Act, 1904 (4 Edw 7, c 20), s 3 

(r) See Best Mary AbboU, Kensington, B v Foot Law CommmioneT$ 
(1846), 9 Q B 291 
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of property m any parilh (i), the Local GoTerament Board ma 7 (t) 
(1) order the (iroardians of any parish or anion not having a work* 
h(^8e or workhouses to build n workhouse or workhonses, and to 
purchase or hire land for the purpose of building thereon, or to pur* 
chase or hire a workhouse or workhouses, or a building or buildings 
to be used as or converted into a workhouse or workhouses , (2) order 
the guardians of any parish or union having a workhouse, or build- 
ings capable of being converted, to enlarge or alter the same, or to 
build, hire or purchase aiiditional buildings, and to purchase and hire 
land fur such purpose (a) , (8) order the guaidians to provide a work- 
house with proper drainage, sewers, ventilation, fixtures, furniture, 
surgical and medical appliances, and other conveniences {b). 
Guardians may expend not more than £500 on enlaigement, 
alteration, improvement, or equipment of the workhouse, by 
obtaining the consent of the Local Government Board, without an 
order being necessary (c) 

U70 The guardians may borrow for the above purposes (d), but 
the sum raised therefor must not exceed one-tenth of the average 
annual amount of the rates laised for the relief of the poor in the 
union or paiish for the three years ending at the Easter next pre- 
ceding the raising of such money (e) 


of the Board {Be 
El 64 , 


(«) Tho method of ascertaining consent is prescribed by the Poor Law 
Amendment Act, 1834 (4 & 6 Will 4, c 70), s 40, as amended by 
subsequent enactments As to consents in parishes under a select vestry 
or guardians appointed under a local Act, see Poor Law Amendment Act, 
1849 (12 & 13 Viot 0 103), s 18 , and as to consents to dealing with parish 
property, see Local Government Act, 1894 (66 & 67 Viot o 73), s 62 (1) 
For earlier enactments regulating the establishment of workhouses, see 
Poor Relief Act, 1601 (43 Eha c 2), s 4 , Poor Relief Act, 1(>62 (14 Car 2, 
e 12), Bs 4 — 14 (now mpealed) , Poor Relief Act, 1722 (9 Geo 1, o 7), s 4 
(now repealed). Poor Relief Act, 1819 (69 Geo 3, c 12). s 12. Poor 
Relief Act, 1831 (1 & 2 Will 4, o 42), si 
{tv The court will not intcrteie with the diioction of th 
KewpoH Unton, B v Poor Law Oommtmoners (18J7), 6 Ad 
Cantrell V IFtndsor Union (1838). 4 Bing (n C ) 348) 

(«) Poor Law Amendment Act, 1834 (4 & 6 Will 4, c 76), s 23 The 
consent of the guardians or ratepayers and owners is not roqaired to the 
enlargement or alteration of an existing workhouse {tbtd , a 25) 

(6) JM , s 23 , Poor Law Amendment Act, 1866 (29 & 30 Viot o 113), 
B 8 , Poor Law Amendment Act, 1868 (31 & 32 Vict o 122), a 8 The 
consent of the guardians or ratepayers is not required. For regulations 
as to the cleansing and repair of workhouses, see General Consolidated 
Order of the Poor Law Commissionexs, 24th July, 1847, arts 150, 161 

(c) Poor Law Amendment Act, 1866 (29 & 30 Viot c 113), s 8 With 
tho consent of tho Local Government Board, guardians may hire or t sk e 
on.toase, temporarily or for a term not exceeding five years, any land or 
bnUdings for the purpose of the relief or employment of the poor and the 
use of tho guardians or their officers (Poor Law Amendment Act. 1867 
(30 & 31 Viot 0 106), s 13) 

(d) PoorLan Amendment Act, 1834 (4 & 6 Will 4, c 76), s 23 

(») Poor Law Amendment Act, 1866 (29 & 30 Viot o 113), s 8 In 
addiuon to the borrowing authonsed by these provisions, the guardians 
of anj pansh or union aqy part of which is atnated within the Metropolitan 
Police District, or the City of London, or the aaleot veatiyof the pariah of 
Xjverpool, ipay, with the oonsent of the Looal Goveniment Board, alao 
foiee or borrow, and oharga the future poor »(ee of sneb parish or "«<««« 
wita su< h further or othef sum or sums of money as may be or may have 
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GiiftrdiEDB may alao borrow for tho pospoM of fitting and 
farnishing any workhoose under their control (/). 

2171. The Managers of the Metropohtan Asylums District nfay 
be ordered by the Local Governmeut Board to purchase, hire, 
or build, and fit up the necessary buildings, ships (g), or temporary 
erections for the reception of paupers (A), and may provide land and 
buildings required for any purpose of the Metropohtan Poor Act, 
1867 (i). 

With the consent of the Local Government Board, guardians in 
London may let the woikhouse or other premises to the Motro* 
politan Asylums Managers (/c) for the reception and treatment of 
epidemic patients (1). 

1172 If guardians in London provide a dispensary (m), they need 
not necessarily appoint a dispensary committte, unless required by 
the Local Government Board to do so (m), and that Board may also 
require them to provide at the dispensary a proper room in which 
the medical officer may see palionts, and such doctor must peisomilly, 
or by Ins authorised substitute, attend there at fixed times for that 
purpose (o) If the guaidians do not provide a dispensary when 
required by the Board to do so, they will not be entitled to receive 
from the metropolitan common poor fund any allowanco for 
medicine, or medical or surgical appliances, or the salaries of the 
medical officers (p) 

1173. CoriKirations, including ecclesiastical corporations (7) and 
persons under disability, may soil or exchange lands or bmldiiigs to 
be used for woikhouse 01 pool law purposes, and may make convey* 
ance thereof to the guardians (i ) The powers formerly vested in the 
churchwardens and overseeis with regard to the aciiuisition of 
parish, or waste, or common, or Crown land for poor law pinposos, 
are now ezeicised by the guardians, subject to the control of tboLocal 
Gnvernment Board, and are extended to woikhouse purposq/s («). 


been necessary for the purchase of any land, or Uil' lest in land, requited 
as the Bite of such workhouse, or of any additions to any such workhouse 
(Poor Law Amendment Act, 1844 (7 & 8 Vict. c 101), s 30) 

(/) Poor Law Act, 1870 (42 & 43 Viot c 64), s 11 For the gcMicioi 
borrowing powers of guardians, seep 637, oalc 

(g) Includmg ships for the training of boys for tlie « a service (Motro- 
polftan Poor Amendment Act, 1869 (3^2 & 33 Vict 0 63), s 11) 

(k) Metropolitan Poor Act. 1867 (30 A 31 Vict c 6), s 15, os extended 
by the Metropohtan Poor Act, 1871 (34 Vict c 16), s 1 

{i) 30 Bt 31 Vict 0 6 , Poor Law Act, 1897 (60 A 61 Vict c 29), s 2 

Ik) See title Metbopous, Vol XX , p 412 

(l) Public Health (London) Act, 1801 (64 A 56 Vict c 76), s 86 

(m) See title Pdbuc Health and Local Admimistratiov 

(«) Metropohtan Poor Amendment Act, 1869 (32 A 33 Vict c. 63), 
s 12 


(o) Ibid , s 13 

iv) Ibid , s 14, and see p 550, antt 

(a) Workhouse Sites Act, 1857 (20 A 21 Vict r 13) 

(?) Union and Parish Property Act, 1835 (6 A 6 Will 4, c 69), s 1 
{$) Ibid, a 4. The powm referred to were conferred by the Poor 
vulw Aot, 1819 (69 Geo 8, c 12) ; the Poor Behcf Act, 1831 (1 A 2 Will 4, 
9. 42) , an d the Crown Lands AUotments Aet, 1831 (1 A 2 AViIl 4, c 59). 
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Copyholds may be acquired and enfranchised (t). Any land, work* 
house, buildings or property may be sold, exchanged, or let by the 
guardians with the consent of the Local Government Board (a) 
Conveyances, exchanges, assignments, and transfers are made in 
such foim as the Local Government Board may order (b) Convey- 
ances to guardians of land or hereditaments for the accommodation 
of the poor do not require enrolment under the Mortmain Acts(c) 

On the acquisition of land for the site of a poor law institution, 
any tithe rentcharge thereon must be redeemed (d) 

1174 House tax is not payable in respect of a workhouse (r), but 
such a building is rateable to the poor rate ( / ) Foi the purposes 
of water supply a woikhouse is deemed to be a house occupied by 
one family, and the guardians are the owners b/), but a woikhouse 
IS not a piivate dwelling-house within the meaning of a provision 
enabling such a house to bo supplied with water at special rates (/<) 

1176 For the purposeH of relief, settlement, removal, and the 
burial of the poor, the woikhouse of any union or paiish is consuleied 
to be situate in the parish to which the poor person in question la 
01 hiiH been char^jeable (0 But for the purpose of the buiial of a 
poor porBon djing in a woikhouse, the woikhouse is consuleied to 
be Hitiiate m the paiibh in the union wheie such peison last lesided 
before removal to the woikhouse (A) 

Sbcj *2 — Mavdifcnuni oj ]l oikliotise and Control of Itunah^ 

1176 The niamigement of the workhouse and the government of 
the ofhceis, seivants, assistants, and paupers theiein are imp>sed 
upon the guardians, who must obseive and enforce such lules, 
orders, and logulatioiib as the Local (roveinment Boaid may make 


(0 Union and Parish Piopcrty Act, 1837 (7 Will 4 & 1 Vict c 60), 
68 1 — 3 

(а) 'Union and Parish Pioperty Act, 1836 (6 & 6 Will 4, o 69), s 3 , 
Parish Propeity and Paiish Debts Act, 1842 (5 & 6 \ ict c 18) , Poor Law 
Act, 1889 (52 & 53 Vict o 56), ^s 5, 8 Ihe powers of guaidians m to the 
sale, exchange, or letting of parish property are now vested in the parish 
council (Lo< al Goveinment Act, 1894 (6b iL 57 Vict c 73), s 6 (1) (d) ) 

(б) Union and Parish Propeity Act, 1837 (7 Will 4 & 1 \ict c 60), 
B 4 

(o) Poor Law Amendment Act, 1844 (7 & 8 Viot o 101), 6 73, see 
t»tle Vol IV , pp 127 it 

(d) See Tithe Act, 1878 (41 & 42 Vict c* 42), and title Ecclesiastical 
Law, Vol XI , p 750 

(e) House Tax Act, 1808 (48 Geo 3, c 65), Sched B , see titles Cjiaritie*^, 
VoL IV , pp 213,214, Inhabited Holse Dlti, Vol XVll , p 101 

(/) Se0 title Baies and Rating 

(g) Lukeard Lmon v Liskeard WatUrwarks Co (1881), 7 Q B D 605, 
tec title Water Sufplt 

ih) Bmtol Qmidians v BnMol WaUrworU Co , [1912] 1 Ch 840, 
C* A 

ft) Poor Law Amendment Act, 1844 (7 & 8 Vict c 101), s 66. 

(ft) Union Chargeabihty Act, 1866 (28 & 29 Vict c 79), 6 10. As to the 
IMBtration oi births and deaths occurring in a workhouse, see Poor Law 
Amndmeut Act, 1844 (7 A 8 Viot c 101), s 66 , Divided Pansiies and 
Foot Amendment Act, 1876 (39 & 40 Viot. o 61), s 21 , and title 
^Bllai9TKAT10N OP BirIHS, M^RAUGES, AND DEATHS 
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with respect to the relief of the poor, for the government thereoft 6eoT,i 
and the nature and amount of the relief to be given to, and the llAliaif* 
labour to be exacted from, the persona relieved, and th® ^ 

preservation therein of good order (/) Worldbome 

m 3 Odfttrot 

1177 To secure due observance of the rules, the woikhonse may of Inmates, 

at any time be visited by an inspector (m), and any justice of the «. , 
peace, and any medical man, or the o&ciating clerg) imiii of the ^ 
parish, if authorised by a waiiant of a justice, may visit a woik* 
house and examine the state and condition thereof, and of the 
inmates, and of their food, clothing and bedding, and leport the 
result to the next quarter sessions, who may order anj cause 
of complaint to be remedied (ti) A justice acting for the place in 
which the workhouse is situate (o) may at any time visit it for the 
puipose of seeing MS helher the regulations are being duly obeyed, 
and may summon an ollendei to ajipeai be foie a court of summary 
jurisdiction (p) 

1178 Guardians must appoint a visiting committee from their Vmiting 
own body, who must examine the workhouse at least once a week {<f), oommitte# 
and if a boaid of guaidianB does not appoint a visiting committee 

or if the committee neglects to visit for over three months, the 
Local Government Boaid may appoint a salaiied visitor, not being 
one of the guaidiuns, who will be paid out of the general fund of 
the union (r) 

1179 The admission of paupers into the woikbonse is in the Admimiion to 
mam regulated by order of the Local Goveinment Board (/i), but the workhoiuie 
following statuioiy requiiements may 1 h) referri'd to Any poor 

person professing to be a destitute wanderer c»i wayfarer, who 
applies for admission, may be seaichcd, and any money found upon 


(l) See Poor Law Amendmont Act, 1834 (4 & 6 Will 4, c 76), sb 15, 21, 
22, 38, 39, 42 . General Consolidated Ordei of the Poor Law ConAnjs- 
sioners, 24th July, 1847, art 152 

(m) See p 627, anU 

(«) W^orkhouses Act. 1790 (30 Gf o 3. c 49), s 1 In tlir case of the justice 
finding that a more speedy remedy is neccsHdiy in certain events, he may 
report to two other justices, who raav make on older forthwith 
• 2 ) 

to) See p 568, flnfe 

(p) Poor Law Amendment Act, 1834 (4 & 6 Will 4, c 76), s 43 Penalty, 
fine not exceeding £5 for a first offence, and not less than £5 and not 
exceeding £20 for a second offence A third offence is a misdemeanour , swi 
p 627, ante Justices may also visit other houses in which poor persons 
are lodged and maintained under contract with the guardians (Poor Rebef 
Act, 1849 (12 & 13 Vict c 13), s 8) 

{q) General Consolidated Order oP the Poor Law Commissioners, 24th 
July, 1847, arts 148, 149 

(r) bee Poor Law Board Act, 1847 (10 A II Vict c 109), a 24 
Under the Poor Relief Act. 1849 (12 & 13 Vict c 13). s 7. the Local 
Government Board may appoint an inspector, who is paid by the ^lardaans, 
m visit houses, not being workhouses, in which poor persons are lodired and 
maintained under contract with the guardians 

{#) See General Consolidated Order of the Poor Law Comrawsionex^ 
24th July, 1847, arts 42, 88—96 As to the admission under 
paupers num ottier workhouses etc , see Poor Law Amendment Act, 1846 
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him talfien and applied in aid of the common fond of the union (0« 
SpirituouB or fermented hquor must not be introduced (a)- 

1180 The classification of the inmates is also provided for by 
the order of the Local Government Board (fc), while, as regaids 
metropolitan workhouses, it is expressly provided that guardians 
may, with tlie approval of the Local Government Board, proiidein 
their woikbouse for the reception of particular classes and descrip- 
tions of poor pel sons, and receive therein, upon such terms as may 
be agreed, poor poisons of the same class or description from other 
unions and paiishes. So far as such last-mentioned poor persons 
are concerned, tlie workhouse will be deemed to he situated within 
the union or parish from which they were sent there (c) 

1181 If husband and wife are admitted to the workhouse, and 
either of them is infirm, sick, or disabled by any injury, or above 
the age of sixty years, the guardians may permit them to live 
together Eveiy such case must he reported forthwith to the Local 
Government Board (d) 

Mamed couples, both of whom are over sixty years of age, cannot 
be compelled to live sepaiaLe and apart from each other in a work- 
house (c) 

1182 The preservation of oidei, the conduct of the inmates, and 
their diet are the subjects of manj oideis of the Local Government 
Board (/ ) Coiporal punishment must not be inflicted upon adults, 
nor must they bo confined for any oflenceor misbehaviour for longer 

(12 & 13 Vict c 103), B 14, Divided Parishes and Poor Law Amendment 
Act, 1876 (,^9 40 Vict e 61), s 22 , of children under sixteen, see Poor 

Law Amendment Act, 1851 (14 & 15 S^ict c 105), s 6 , Poor Law Amend 
inent Act, 1866 (29 & 30 Vict c 113), s 16 , and os to the reception of 
strayed children or insane persons uito inetiopolitan woikhoases, see 
rieneraJ Ordei, drd December, 1841, arts 1, 2 (Maemonan and LuNhington, 
Poor Law Gineral Orders, Vol 1, p 1) As to lunatics and idiots in 
workhouses, see title Lunatics and Persons of Unsound Mind, Vol 
XIX , pp 512 et seq For the relief of casual paupers, see p 567, post 
(t) Poor Law Amendment Act, 1848 (11 & 12 Vut o 110), s 10 As to 
obtaining admission by false statement or omission to disclose the 
possession of money or property, see p 60B, 

(a) See Poor Law Amendment Act, 1834 (4 du 5 Will 4, o 76), ss 92, 
93, 94 , General Consolidated Order of the Poor Law Commissioners, 
24th July, 1847, art 146 For other prohibited articles, see ibtd ^ arts 
107, 119—121 

(&) PoorLaw Amendment Act, 1834 (4 d( 5 Will 4, c 76), a 26, General 
Oonsohdated Older of the Poor Law Commissioners, 24tb July, 1847, 
arts 98 — 101 , Workhouse Eegulation (Dietaries and Accounts) Order, 
loth ^October, 1900 (Stat R dc O Rev , Vol X , Poor, England, p 269) 
(o) Metropolitan Poor Amendment Act, 1860 (32 & 33 Vict o 63), 

I 17 t 

(d) Divided Parishes and Poor Law Amendment Act, 1870 (39 d& 40 Vict 
t 61), 8 10 

(s) Poor Law Amouduient Ait, 1847 (10 dc 11 Vict c 109), s 23 Seo 
also title Husband and Wife, VoL XVI , p 319 
(/) See General Consolidated Order of the Poor Law Gommissione 
24th July^ 1847, arts 162 — 147, General Order, 26tli January, 1893 , 
\\ oikhouse Regcdation Order, 8th March, 1894 , Workhouse B^ulation 
(Dietaries and Accounts) Order, 10th October, 1900, and oilier orders 
published in Maomorran^Md Lushington, Poor Law General Ordens 
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ihfta tveDty*{our honrst or such forthei tioie as may be noosssaty 
m order to have them brought before a justice ( 9 ). Saue persona 
must not be manacled (k), and the hair of an adult pauper should 
not be cut against his or her will (i). Clothing supplied to a pauper 
most not a stamp or mark on the outside, so as to be publicly 
visible (Ic) 

U83. In return for the relief afforded in tho woikhouse, the 
recipient may be set a prescribed task of work, but be cannot be 
detained against bis will for the peiformanceof such woikfoi Imigpr 
than four nours from the bieakfast hour in the moiuiug succooduig 
his admission (/) 

A person maintained m a workhouse who refuses to woik at any 
work, occupation, or employment suited to his or hei ago, strength, 
and capacity, or who is guilty of drunkenness or other misbehanoiit, 
may, on summaiy conviction, be impiisonod foi any jieriod nut 
exceeding twenty-one days, or, if previously convicted of a like 
offence, for not exceeding forty-two daj 8 (Mi) 

U84 In employing a pauper upon work suited to bis capacity, 
guardians aie discharging a ministeiial duly imposed upon them by 
the Poor Law Acts and legulations, and are not responsilile in 
damages fur personal injunes sustained by the pauper in the 
coarse of such work owing to the negligence of their officers or 
servants (n) 

1185 A pauper inmate, other than a casual pauper, who has 
given notice of intention to quit tho workhouse may notwith- 
standing be detained by direction of the guardians fur a period 
varying from twenty-four houis to seven days, but a direction 
requiring a lougei notice than seventy-two hours to be given must be 
entered in the minutes, and must specify the name or names of the 
paupei or paupers to whom it applies (<>) 

1186 Upon the admission of an inmato the n aster innst miiko 
due inquiry into tho religious creed of such 11 uatc, and enter 
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(g) Poor RcUof Act, 1814 (64 Geo 3, o 170), h 7 

(h) Workhouse Act, 1816 (66 Geo 3, c 129), R 2 
(f) SeeFordev Skinner (1830), 4 C &P 239 • 

(k) Poor Relief Act, 1816 (65 Geo 3,c 137), » 2 

(If Poor Law Ameadment Act, 1842 (5 A; 6 Vict c 67), » 6, and see 
the text, infrtt 

(m) Poor Rohof Act, 1815 (65 Geo 3,c 137),8 6, Poor Law Amendment 
Act, 1844 (7 A 8 Viot o 101), • 68 Wiliul disobedience to orders u not 
necessarily misbebavionr {Mile End Ouardvunt v Stmi, [1006] 2KB 
200), but on act of immorality comqptted by a pauper m a workhouse is 
cviaenoe of misbehaviour by the pauper within the meaning of the Poor 
Robef Act, 1816 (66 Geo 3,o 137), S 6 [Holland v Peacock, [1012] 1 K B 
154) 

(n) ToMtlnnd V WeH Ham Union, [1907] 1 K B 920, C following 
' mnanv Ltmendt Union OnarduineilVli), 2li R Ir 42,auA Vunhar v 
.,iee Unum Ouardmnt, [169712 I R 70, C A See also p 546, ante 

lo) Seethe Pauper Inmates Discharge and Regulation Act, 187 1 (34 A 36 
Vwjt. 0. 108), a 4,*aa amended by the Poor Law Act, 1899 (02 A 03 Vict 
c 87), a 4 As to the detention of paupers tnSering from diaease, see Poo? 
Law Ammidinmt Act, 1807 (SO A 81 Vict o 100), s 32 
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it in tbecionl legistei which he is required to keep(/») As regards 
children under twelve, the religious cioed of the lather, or, if that 
cannot be ascei tamed, of the mother, must be entered (9) The 
register is to be open to inspection (r), and an inmate must be 
permitted to lie visited by a minister of his creed (s) 

An inmate cannot be compelled to attend any religious service 
contrary to his religious principles, and a clergyman or minister of 
religion must be poiinitted, on the request of an uimate, to visit the 
workhouse for the purpose of affording religious assistance to such 
inmate, and for the purpose of instructing his child or children in 
the principles of their religion (t) 

Every inmate for whom a religious service accoidiug to his own 
creed is not provided in the woikhouse must be permitted, subject 
to roguliilions to be approved of oroideied by the Local Government 
lloiud, to attend, at such times as the Board shall allow, some place 
of worship of bis own donomination within a convenient distance 
of the workhouse, if Iheio lie such in the opinion of the Board 
But the guardians may, for abuse of such permission previously 
granted, or on some other special ground, refuse pei mission to any 
particular inmate, and must in such case cause an entry of such 
refusal and the grounds thereof to be made in their minutes (a) 

U87 It 18 an oft('nce to desert or run away fiom a w^orkhouse 
and caiiy a^^ay any clothes, linen, or other goods. Penalty, 
irnpiisoninent foi not less than seven days noi more than three 
months (6), with oi without haid labour (c) 

A person convicted of an offence committed in a workhouse while 
maintained therein, or of absconding from a workhouse and carrying 
away clothes or other property therefrom, may be committed to 
the puBoii of the county or place in winch the parish is situated to 
which such poison, at the time of the commission of the offence, was 
chargeable (d) 


(p) Poor Law Amendment Act, 1868 (31 & 32 Vict c 122), s 16, 
General Order, 26tli November, 1868 (Stat B & 0 Bev , Vol X , Poor, 
LngUiid. p 259) 

(</) Pool Law Amendment Act, 1868 (31 & 32Vict c 122), s 17 As to 
amendmciit of entries, see ibtd , s 18 Mandamus lies to compd an altera* 
tion {Bf M'Conway^ B v Belfast OuardtanSt [1908] 2 I B 343) 

(r) Poor Law Amendment Act, 1868 (31 & 32 Vict o 122), g 19 For 
the religious instruction of pauper children, see title Education, Vol 
Xn,p 89 

(g) Poor Law Amendment Act, 1868 (31 6^ 32 Vict c 122), a 20 
{i) See Poor Law Amendment Act, 1834 (4 &; 5 Will 4, o 76), 8 10, 
Poor Law Amendment Act, 1844 (7 & 8 Vict c 101), s 74, Poor Law 
Act, 1889 (52 & 53 Vict o 66), s 1 (6} For the appomtment of chaplams, 
see note (k), p 543, ante 

(a) Poor Law Amendment Act, 1866 (31 & 32 Vict o 122), s 21 
(5) PoorBehef Act, 1815 (56 Geo 3, c 137)«8 2, Poor Law Amendment 
Act, 1844 (7 A 8 Viot c 101), a 58 

(e) Poor Law Amendment Act, 1850 (13 & 14 Vict* c 101), e 8 See aJ||p, 
as to offences under the Vagrancy Acts, pp 606 ei seq , post 
(d) Poor Law Amendment Act, 1844 (7 & 8 Vict o 101), a 57 . and see 
^oor T aw Amepdment Aot^ 1848 (11 5r 12 Vict o 110), • 0. 
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Part V. — Relief of th*e Poor. 

Sect 1 —Kinds Ht U 4 *j 

1188 The duty inipoiaed upon guardians in i aspect of the 
adiniiiiBtration of relief is, pniuaiilv, to set to woik oi npjiUHiliee 
the children of parents who aie not able to keep and maintain then 
children, to set to work all such persons, mairied oi iiumiunoih 
ha\ing no means to luamtaiu them, use no oidmaiy and daily trade 
of life to get their living by ” , and to give necessary relief io the 
lame, mipoteiit, old, blind, and othei poor poisons not able to w ork (e) 
This duty is disthaiged in \aiioub wa>s relief in the woikhoiise has 
already been coiisideied (J) , the other methods, and some furtlu^r 
btatutoiy duties, aie refeiied to in the following pages 

It blioiild be premised, however, that although guaidians me 
bound to lelieve a poor jieisou in need who apjilies for luliof, tlK‘\ 
have a veiy wide disci etion as to the kind of relief thoy will affoid, 
and, if the recipient has any property, or has a relative who is in 
law obliged to maintain him oi her the cost of any relief given may 
be leiinbursed from the sale of such ])ioperty or bo leeovered fiom 
such relative (of) 

1189 As an altei native to giving relief in the workhouse or in 
othei infalitutions in which they aie entitled to afloid relut(/0, 
guaidians may, if they think lit, grant relief at then own houses (o 
persona who aie sick (e), oi incaiaible of woiK, or out of employ- 
ment, and may m othei ways assist poor peisons and thou faimlieH 
Out-ielief to able-bodied peisons or to then families, whether by 
))a}menlb in money, or iii food and clothing, oi partly in kind and 
paitly 111 money, can only bo given in accoi dance with logulations 
made bj the Local Goveiiimtnl lioaid Thc'se pi ovule, attt'r aha, 
that oiit-ielief must not take the foim of pacing lent tolher thnn 
foi tempoiaiy lodging), setting up in liade, r(o'>*»uinng pawmsl 
tools, or puichasing tools, othei than such aiiicles s aio included 
m the expression “relief in kind "'(A) 

(6) Poor Relief Ac t, 1001 (43 Lliz e 2), « 1 A« to Iho class of ikthcjus 
guaidians are entitled to if lieve, see A v MetUiyr Tydfil I man, | loooj 
I Lh 616, C A , where it was held that the giant of i< lief to ahlc^ bodied 
“ sink era “ was unlawful 

(f) bee p 559, ante 

ig) See p 670, post 

(h) For relief in such institutions, see p 564, pos/ Relief in a weak- 
house or an institution is called “institutional rcliei ” in contiadistmction 
to “out-rehef “ 

(t) See also p 630, ante, and General Consohdated Order of <he Poor 
I aw Coinnii^'Hioners, 24tb July, 1847, arts 75, 76, (»eucral Order as to 
Out door Rc'hef, 2l8t December, 1844 (biat K & O Rev , Vol X , Poor, 
Lriffland, p 184), and see note (A), tvfra) 

(/ ) Poor Law Amendment Act, 1834 (4 & 6 Will 4, c 76), « 52 For the 
(ae^s and manner m which out-rehff may be given, see the Relief Rcgula 
lou Order, 1911, which came into oiieratioii on the 1st April, 1912 I or 
ihe orders governing ont relief before that date, see the General Older as to 
Out door Relief, 21st December, 1844, General Out-door Relief hcgulation 
Order, 14th December, 1862 (Stat R & O Rev , Vol X , Poor, I ugland. 
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1190 In granting otftdoot TeUal to a member of a ftiradly 

the guardians must not take into oonBideration any eum received 
fiDin such friendly society as sick pay, except in so far as such 
sum exceeds 5s a week (1) 

1191 In gt anting outdoor relief to a person m receipt of or 
eiitiiled to receive any benefit under the National Insurance Act, 
1911 (m), a board of guardians must not take into consideration 
any such benefit, except so far as such benefits exceed Ss. a 
week(?i) 

1192 Wheie guardians prescribe, under the regulations (o), a 
task of work to be performed by any poor person to whom, or to 
whose wife, if he be liable to maintain such wife ( ;>), or child, whether 
legitimate or illei^itimate, under the age of sixteen, relief has been 
lawfully granted by such guardians out of the workhouse (g), such 
task being suited to the age, sex, strength, and capacity of such 
pel sou, and being of a nature and desciiption of which the Local 
Goveinment Board have previously approved, and such person 
refuses or wilfully neglects to perform such task, or wilfully 
destroys or damages any of the tools, materials, or other property 
boliuiging to the said guardians, he shall be deemed to be and be 
punishable as an idle and disordeily person (a) 

1193 Guardians may arrange for the lodging and maintenance 
of poor pel sons m liouses or establishments other than the 
workhouse, and may make contracts in that behalf with the piopnetors 
01 managers of such places Such arrangements, and the supervision 
and control of such places, must be in accordance with the rules 
and regulations of the Local Goveinment Boaid (b) Guardians 


p 180) , Goueral Consolidated Order of the Poor Law Commissioners, 
24t'i July, 1847, art 43 See al^^o Circulars on the Administration 
of Outdoor Relief, issued by the Local Government Board on 18th March, 
IQIO, and 29th December, 1911 As to out relief to a parent being con< 
ditioual upon his child attending Bchool, see Elementary Education Act, 
1870 (39 & 40 Viot o 79), s 40, Elementary Education Act, 1880 
(43 Ss 44 Vict 0 23), s 6 , and see title Education, Vol XII , pp 82 
seq , for the powers and duties of guardians as to giving relief m 
conrioction with the education and maintenance of cmJdron As to 
industrial and reformatory schools, see tbtd , pp 70 et seq ,83 As to the 
relief of underfed school children, see Relief (School Children) Order, 
27th April, 1905 (Stat B & 0 , 1905, p 273) “ Relief in kind ’* means 

relief ftfiorded by the grant of food, medicine, or other articles of absolute 
necessity, or by the provision of temporary lodging (Beliof Regulation 
Osiler, 1911, art i) 

(0 Out door Relief (Friendly Societies) Act, 1904(4 Edw 7, c 32), s 1 
(in) 1 & 2 Geo 5, 0 55 , see title \\ ork and Labour 

(n) National Insurance Act, 1911 (1 &; 2 Goo 5, o 55), s 109 

(o) See General Out^door Rebel Regulation Order, 14ttf December, 1852, 
arU^ 8, 7 

(p) See p 573, post, jmd title Husbanp and TVifx, VoL XVI , p 318* 
(q^) 8^ p 673, post 

{ti) Poor Law Amendment Act, 1866 (29 & 30 Viot c 113), s 15 , and 
Bee p, 607, post 

th) See Poor Relief Ai^lU 1849 (12 & 13 Viot. o 13), and the orders made 
thereunder 
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aro abo ompow^ to p^d« for the teoepfoon, mainteoimoe. rad mmn, 
ifistntenon of adult blind, or deaf and dutnb, pew persone in proper 
institutions (c), • 

1194 Instead of retaining in the workhouse children chargeable to Boirdiag eiBt. 

the union or parish^ guardians may board out such children in homes 
within or without the limits of the union or parish, by arrangement 
with boarding-out committees established for the purpose of finding 
and superintending homes for pauper children. Any such airange- 
menls, committees, and homes are subject to regulations made by 
the Local Government Board (d) 

1195. If the inhabitants of any parish or parishes within a union BmiKTauoa* 
have raised or borrowed money (f) to assist in the emigration of 
poor persons, the administration of such money is entrusted to the 
guardians (/), who, with the consent of the Local Government Board, 
may also procure or assist m procuring the emigration of any 
irremovable poor person (p) who is or may be chargeable, or of 
orphans and deserted children (k) 

1196 Guardians may bind a poor child as appi entice (i), in which AppreuUc®* 
case the indenture of appi entn eship will be executed by them A 
register must be kept by the clerk of all childien so bound The 
Local Government Board may by order prescribe the duties of the 
masteis, and the terms and conditions of the fi[)pienticeship(A') 

In appi enticing boys to the sea-fishing service, the guardians 
must conform to the requirements of Part IV of the Mercharit 
Shipping Act, 1894(a) 


(c) Poor Law Amendment Act, 1867 (30 & 31 Vict <* 100), h 21 Ab to 
bhud and deaf and dumb children, see title Educaiion, Vol XII , p 83. 

(d) See General Boarding out Order, 1911, Kelief Regulation Order, 
1911, art XIV and Circular Letter of the Local Govciiiment Board, 
dated 16th October, 1911 

(e) Under the Poor Law Amendment Act, 1834 (i K 6 Will 4, c.»70), 
ss 62, 63 , see also Public Works Loans Act, 1875 ' S A 39 Vn i c 89) , 
and, for the powers of the county council to aid eiiii, lation, title Local 
Governvlnt, Vol XIX , p 374 

(/) Poor Law Amendment Act, 1844 (7 A 8 Vict c 101), a 29 

(a) As to when persons are iiTemovable, see p 601, pof^t 

(h) See Poor Law Amendment Act, 1848 (11 A 12 Viot o 110), s 5: 
Poor Law Amendment Act, 1849 (12 A 13 Vltt c 103), ss 14, 20 , Poor 
Law Amendment Act, 1850 (13 A 14 Vict o 101). s 4 , Pour Law Amcuid* 
ment Act, 1866 (20 A 30 Vict o 1 13), « 9 , Divided PanKhes and Poor J^aw 
Amendment Act, 1876 (39 A 40 Vict o 61), s 22 , Minute of Local Govern- 
ment Board, April, 1888 

(i) As to apprentices, see also titles Iwfakth and Childkev, Vol XVII . 
pp 70 ct seq , Master and Servant, Vol XX , pp 71, 79 et 

{k) See Poor Law Amendment Act, 1844 (7 A 8 Vict c 101), s 12 , 
General Consohdated Order of the Poor Law Commissioners, 24th July, 
1847, arts 52 — 63, General Order (Apprenticeship of Pauper Children), 
16th February, 1898 (Stat B A O Rev , Vol X , Poor, England, p 23J) , 
Rebel Regulation Order, 1 91 1, art xiv Powers and duties as to apprentice- 
ship are also eontaitied in the Poor Rehef Act, 1601 (43 Elis c 2), s J , 
Patish Apprentices Acts, 1792 (32 Geo 3. o 67), 1802 (42 Geo 3, c 46), 
and 1816 (56 Geo 3, c 139) , Poor Law Amendment Act, 1834 (4 A 6 
Wm, 4. c 76). B 15, and see title Edooation. Vol XIL, p 82 

ia) 57 A 58 Vict c 60, s 393 (3) , see also ibid , ss 106. 107, and 
tHiM Mabxbb and SaavANT, Vol XX, p 80, Suipm.o and Xavioation 
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1197 In addition to tlie register of apprentices, guardians must 
keep a register showing the name, age, date of hiiing, and name, 
tra'de and address of the master or niistiess, of every young person 
under the age of sixteen who is hired or taken as a servant from the 
workhouse, and must cause such young persons and apprentices, if 
serving within live miles of the union, to be visited by the relieving 
officer or some other authorised officer at least twice in every 
year If the young person or apprentice is serving at a place 
more than five miles from the union, notice must be sent to the 
guardians of the place of service, who must then cause the 
visitation to be made {h) If it is found that the master or mistress 
IB ill-treating the apprentice or young person, the guardians may 
prosecute (r ) 

U98 If any boy not already an apja entice in the mei chant 
service who, or whose parent or parents, is or are receiving relief m 
any union or parish, is desirous of serving in the naval service of His 
Majesty, and is foiwarded for approval by competent authority for 
such service, the guaidians may enable any such boy to be so 
torwaided, and may pay out of their funds such sum, if any, as may 
bo required by the regulations of such service foi providing outfit or 
otherwise, and also such exiienses as may be necessary to be 
mem red for the conveyance of such bo\ in charge of a proper 
pel son to and from the port or place in the United Kingdom at 
winch he may be requited to attend for examination, and if accepted, 
for entiy into such service (^0 

1199 Relief given to or on account of any poor person above the 
age of twentv-one, oi to his wife, oi any part of his family under 
the age of sixteen, may, if the guardians think fit, be given by way 
of loau(<?), winch may bo recovered eithei bofoio justices oi m the 
county couit (/) But no relief by loan can be given which may 
coniVavene tlie legulations as to out-ielief (7) 

When leliof has been given by way of loan, a justice may, upon 
the applicaliori of the guaidians, lequiio the paupei and his inastoi 
to appeal bofoie him, and may older the master to pay to the 
guaidians the whole or part of the wages due or to become due to 
the pauper, m liquidation of such loan, and may enforce payment 
theioof (/() 

1200 Where a pool person who is neither settled nor resident in 


(5> Poor Law (Apprentices, etc ) Act, 1851 (14 A, 15 Vict c 11) 

(c) Offences Against the Person Ao4^, 1861 (24 A, 25 Vict c 100), s 73 , 
seep 641,a»«c, and title Crimiml Law AND Procedure, Vol IX, p 294, 
note (f) 

(d) Divided Paiishes and Poor Law Amendment Act, 1876 (39 & 40 Vict 
0 61), s 28 

(e) Poor Law Amendment Act, 1834 (4 & 5 Will 4, c 76), s. 58 

y ) Jhid ^ s 59, Poor Law Amendment Act, 1848 (11 & 12 Vict 
10 ) 8 8 

(9) Relief Fegulalioii Older, 1911, art zm , and see note {k), p 563» 
mts 

(h) Pool Law Amoudtntut Act, 1834 (4 A 5 Will 4, 0 76), s 59 
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ft pikrish, but who happous to bo thero when ftome accident oooutb to 
him or florae sudden illness overtakes him, la compelled thereby to 
apply for relief, the guardians for the parish or union must relieve 
him (j), and may be reimbursed tho cost of such relief by the 
guardians of the union containing the place to which such person 
belongs {k) 

1201 In the case of any person, being a widow, having a legi- 
timate child dependent on her for support, and no illegitimate 
child born after the commenceineut of her widowhood, and who at 
the time of her hushund s death was resident with him in boine 
place other than tho parish of'hei legal setlloinent, and not situated 
in any union in which such parish is conipiised, the guardians of 
such parish or union, if they see ht, may giant relief to such widow 
although not residing in such paiish or union But the guardians 
of any union or parish, and the overseers of any pai ish, in which 
such widow may be resident or may require relief, lemain liable to 
relieve such widow m the same manner as any other person requiiing 
relief in such union or parish (1) 

1202 A casual pauper is a destitute wayfarer or wanderer who 
applies for or receives relief A casual ward means any waid or 
wards, building or piemises, set apart or ptovided for tho reception 
and relief of destitute wayfarers and wanderers (m) 

The guardians of eveiy union must provide within the union 
such casual wards with such iiltnigs and furnitiue as tho Local 
Government Boaid considerb necessary in view of the number of 
casual paupers likely to lequire relief therein (w) 

1203 In the Metropolis, wheie no adequate accommodation evists 
otherwise, the guardians must provide such w in ds or othei places fot 
destitute waytaiers and foundlings as the Local Government Board 
diieet8(o) , such wards or places must lie open foi the admissiop of 
destitute peisons and foundlings who apply to bi' idniilted between 
6pm and Bam fiom Octobei to March inclusive, aud between 8 pm. 
and Bam from April to Septembei inclusive ( p) Any constable 
of the Metropolitan oi City of London Police may personally 


(») See Atktnt v BamoeU (1802), 2 East, 606 , Tovdimon v IJentoll 
(1826) 6 B & C 738, Gent \ TompUni (1822), 5 11 & C 746, n , Lom6 
V Bunce (1816), 4 M & S 275 

(h) PoorLaw Amendment Act, 1848(11 & 12 Vict c 110), s 2, General 
Consolidated Order of the Poor Law Commissiont rs, 24th July, 1847, 
arts 77—80, see Wycombe Union y Eton Vnwn (1867), 1 H & N 687 

(l) Poor Law Amendment Act, 1844 (7 & 8 Vict c 101), s 26 

(m) Pauper Inmates Dischaige ana Regulation Act, 1871 (34 & 36 Vict 
o 108), s 3, Relief R^ulatioii Order, 1911, art i 

(») Pauper Inmates Discharge and Regulation Act, 1871 (34 & 36 Viol 
e 108), B 9 As to the Metropolis, see alM ibH , s 10 

(o) Metropobtan Houseless Poor Act, 1864 (27 dt 28 Viet c 116). s 6 
Wards so provided must be inspected by the Local Government Board , 
see Metropolitan Houseless Poor Act, 1866 (28 & 29 Vict o 34), s 2, 
which Act extended and made perpetual the Metropobtan Houseless Poor 
AoL 1864 (27 & 28 Viot c 116) 

(p) Metropolitan Houseless Poor Act, 1866 (28 & 29 Viet o 34), a 5 
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bisct 1 conduct any destitute* wayfarer, wanderer, or foundling, or otitier 
Kinds of destitute person, not having committed or being ohargw with an 
Belief, offence, to any such ward or place of reception, and every such way- 
farer, wanderer, or foundling must, if there be room, be temporarily 
relieved therein (5) 

The whole area of the Metropolis has been formed into one 
district for the relief of the casual poor, and the Managers of the 
Metropolitan Asylum District (») have been constituted the managers 
of such district, and the casual wards in the Metropolis are now 
under their contiol (s) 

AdmiMmon 1204 l^jvery casual pauper must be admitted, dieted, and set to 
pauilera^^'*^' wolk and discharged in the prescribed manner (a) 

A casual pauper is nob entitled to discharge himself from a 
casual Wrird before 9 o’clock in the morning of the second day 
following his admission, noi before he has performed the prescribed 
task , if he has been admitted more than once in the month into 
any casual ward of the same union (6) he may not discharge him- 
self before the fouith day, and may be removed to the workhouse 
of the union (c) and be required to remain there for the remainder 
of his pet lod of detention Sunday is not to be included m computing 
the detention days (d) 

Adontion of 1206 Wliere a child is maintained («) by guardians and (1) has 
ohiklien desoited bj its patent, or (2) the guardians aieof opinion that 

by leason of mental deficiency, or of vicious habits or mode of life, 
a paicnt of the child is unfit to have contiol of it, or (8) a parent 
is unable to perform his oi her parental duties by reason of being 
under sentence of penal servitude or of being detained under the 


(</) Metropolitan Ilousoless Poor Act, 1866 (28 & 29 Viot o 34), s 4 
Tlt« expenses so incurred by guardians are a charge on the metropolitan 
common poor fund (Metropolitan Poor Act, 1867 (30 & 31 Yict o 6), 
8 69) , sec p 660, ante 

(r) See p 662, ante, and title Metropolis, Vol XX , p 411 
(ff) Metropolitan Poor Act, 1867 (30 & 31 Vict o 6), a 6 , Pauper 
Inmates Discharge and Regulation Act, 1871 (34 & 36 Vict o 108), s 10 , 
Metropolitan Casual Paupers Order, 1911 
(a) Pauper Inmates Discharge and Regulation Act, 1871 (34 6c 35 
Vict c 108), B 6 See General Order, ISth December, 1882 (Stat R & 0 
Rev , Vol X , Poor, England, p 19J) , General Older (Metropolis), 3rd 
Novembei, 1887 (Maomorran and Lushington, Poor Law General Orders, 
Vol II , p 687) As to the punishment of absconding paupers etc , see 
pp 607, 610, poet 

{b) In the Metropolis every casual ward is deemed to be a casual ward of 
the &amo union for this purpose (Casijial Poor Act, 1882 (46 6c 46 Viot o 36), 
s 4) 

(r) In the Metropolis the removal may be to any workhouse or asylum 
provided under the Metropohtan Poor Act, 1867 (30 6c 31 Viot o 6), for 
the reception and setting to work of the casual poor, to which the oaaual 
poor of the umon can be sent (Casual Poor Act, 1882 (45 6c 46 Viot e 36), 
a. 4) 

(d) Casual Poor Act, 1382 (45 6c 46 Viot o. 30), s. 4, Thk provision is 
not affected by the Poor Law Amendment Act, 1848 (66c6 Viet e, 67), 6. 6 
M For the tneaning of ** maint^ned,” see Poor Law Act, 1889 (63 6c 53 
Vwt c ^6), s 1 (3) ’ 
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Inebnates Act, 1898 ( / ), or (4) a parent hm been sentenced to i 

imprisonment in respect of an offence against any of his or her 
children, or (6) is permanently bedridden or disabled, and is the 
inmate of a workhonse and consents, or ^6) both the parents, or in the ““ 
case of an illegitimate child the mother, aie or is dead, the guardians 
may at any time resolve that, until the child reaches the age of 
eighteen years, all the rights and poneis of such parent, or if both 
parents are dead, of the parents, shall vest in the guaidians, where* 
upon those rights and powers will so vest, and will continue so 
vested whether the child does or does not continue to be maintained 
by the guardians. Such a resolution may be rescinded if the 
guardians think that to do so will be for the beneiit of the child, or 
the guardians may permit the child to bo, either peiinanontly or 
temporarily, under the control of the parent, oi of any other relative, 
or of any friend, or of any society or institution for the care of 
children A resolution may also be determined or varied by a 
court of summary jaiisdiction(^). The passing of the reHolutioii 
does not relieve any person from any linhiiity to contribute to the 
maintenance of the child, but the fact of such contribution being 
made does not lessen the powers and lights conferied on the 
guardians (k) 

Anyone who assists and induces a child so placed under the con- 
trol of the guardians to escape therefrom is liable on summary con- 
viction to a fine not exceeding ^20 (t) 

1206 If a child maintained by guardians (A) is with then consent Vmiiaiinn of 
adopted by any person, the guaidians must, dmmg thioo years 

from the dale of such adoption, causo the child to be visited at " ' 
least twice a year by some competent person, and may dining 
such period revoke their consent to the adoption, whereupon the 
child must be forthwith relumed to the guaidians by tiie poison 
having the custody thereof (/) 

1207 If it appears that a person about to be released from uriiofto 
prison, or from an industrial or leformalory n >')ol, or Iiom an nicnxcd 
inebriate refonnatoiy, will on bis lelease requiie iiuiiiediato poor 

law relief by reason of inlirmity of mind or bodj, lie may ho 
removed on release, on an order ma<le in the presciitied method, to 
the woikhouse of the poor law union consisting of oi comprising 
the parish lu which he is settled, or if tliat cannot lio ascei lamed, 
or he has no place of settlement or residence in England or 


(/) 61 & 62 Vust c 60 , see title Intoxicating Luioohs, Vol XVIII , 

p 168 

(<y) Poor Law Act, 1899 (62 & 63 Vipt o 37), 8 1 The w>ctKm doM not 
affect the removabUity (see p 690, pott) of a pauper child ( Wantage Unwn 
V Bnstol Vnton, [1907] 1 K. B 68) , „ , 

(A) Poor Law Aot, 1889 (62 & 63 Viot c 66), b 1 (6) , and see Uackney 
Unton v Totnb$, Tonbt v flarlwey tTaiwi (1909), 73 J P 271 Ihepaswug 
of a resolution does not affect the religious instruction of the clulu , aw 
Poor Law Aot, 1889 (62 & 63 Viet o 56), ibid , s 1 (6), and title 


Educatiom, Vol XII , p 89. 

W Poor Law Act, 1899 (62 & 63 Vict c 37), s 2 

(jb) See note (c), p 608, nnie 

<l) Poor Law Aot. 1899 (62 & 63 Viet c 37), s 3 
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sbct 1 Wales, to the workhouse of the union in which he resided when 
Kinds of the offence for which he was detained was allei:;ed to have been 
Belief. committed, or, if that cannot be ascertained, to that of the union 
111 which the offence was alleged to have been committed, or if the 
offence was committed out of the United Kingdom, to that of the 
union in which the court of summaiy jurisdiction by which he ■was 
convicted or committed foi trial, or ordered to be detained, eat 
The operation of such an older may be suspended if the person is 
too ill to be lemoved to the workhouse named, in which case he 
will on release be conveyed to the workhouse of the union in which 
the prison is situate, and the expenses of his maintenance there 
will be repaid by tlic guardians of the poor law union named in the 
order 

Such an oidei will not pi event the guaidians subsequently 
obtaining u removal order to the place of actual settlement (m) 


Guardians 
may take 
properly of 
pauper 


Dost rl ion 


Si!« t 2 — Itraneni of tht Cost oj Relief 

1208 Expenses incuiied m the maintenance of a paiipei consti- 
tute a debt due from the pauper to the guaidians who have relieved 
hiin{M) Where lelief has been given to oi on account of any 
peison who is in possession of oi owns any money or valuable 
sGcuiity foi money (u), the guaidians may take and appiopiiate so 
much of such money oi thopiodiice of biieh security, oi recovei 
the bauie as a debt befoio any local couit, as will reunburbe them the 
amount expended in such relief during the peiiod of twelie months 
prioi to buch taking, appiopriation, or proceeding, and, in the eyeiit 
of the death of a pauper possessing money or proper tj, the 
guaidians may reimburse themselves the expenses of huiial, as well 
as of maintenance during tho preceding twelve months (p) 

1209 . bolo a peison runs away leaving a wife, or child, oi children 
chajgoable, Uio guaidians may apply to two justices for a v^aiiant 
or Older to take and seize so much of the goods and chattels, and 


(m) Released Persons (Poor Law Relief) Act, 1007 (7 Edw 7, c 14) 

(n) litTkenhead Lnion Oufiidians v BrooLes 95 L T 359, Be 

]\ athon^ Stmnjoid Umon v Baitlett, [1899] 1 (/li 72 

(o) A judgment for damagi‘s for personal iniunes is “ a valuable secunty 
foi money ” ()!>»( Hum Gnurdnins v Ovens (18"/ 2), L R 8 Kxch 37) 

ip) Poor Law Auicndinent Act, 1849 (12 & 13 Viet c 103), s 16 Bunal 
expenses aie reco\ erablo as relief (ibid , s 17) , $ 16 does not cut down 

the common law right ot guardians to recover six years’ maintenance (Be 
Clahbon (un Jnfunf), 11904] 2 ('h 465, see also irandsworih Umon v 
TFoi-flmif/lon, 1 1906] 1 K B 420) Guardians may, as creditors, obtain 
admlmstratiou of the estate of a pauper v\ho died chargeable (CUtatwr v 
M*Kenni%\ Wxt of Am (186 >) 35 L J (p A, M ) 91 , />i the Goode oj 
(187 1)* 25 L T 574, and see WindeattY «S7im Zand (1871), 23 
L T 877), and may, in addition to the twelve mouths’ maintenance, 
prove against tho estate of a pauper for five years* maintenance, but as 
ordinaiy, not preferential, creditors (Lambeth Guardians v Bradshaw '* h 
yeni of Kin (188()), 57 "L T 86, Laver v Botham Bonn, [1895] 1 

Q B 59) As to the basis of calculation of the cost of maintenance, 
see Ishnifton Guaidians y Btggenden (\i}09), 101 L T 677 As to the 
recovery by guardians of unpaid wages due to a pauper, see title 
FACTofeiis AND Shops, Vok^lV , p 517 
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receive so much of the annual rents and i>rofit« of the lands and 
tenements, of the runaway as such justices older oi duett for or 
towards the discharge of the oi place where such viife, oliild 

or children are left in respect of the expenses inclined for their 
bringing up and support On such an order being conhrmed at the 
next quarter sessions, that court may authorise the guaidians to 
sell or otherwise dispose of such goods and chatteLs, oi so much 
of them as the court thinks ht, and to receive the rents and profits. 
The guardians must account to quarter sessioiib foi auj money so 
received (q) 

1210 The liability to maintain imposed by law (i) is enforced by 
means of maintenance oideis made by justices m pettv sessions 
having jurisdiction in the union or paiish to which the imr pei son 
in respect of whom the question aiiaes is chargeable Such oidois 
may be obtained by the guaidians of such union or parish (s), and 
money due thereunder is recoverable before a court of sumunuy 
jurisdiction as a civil debt, and not as a pciialtj (r) An older of 
justices for the payment of the money so duo cannot be enforced 
by impiisonment in default of distress, unless it he proved that the 
pel son in default has since the date of the order to pay the arrears 
had the means to pay the sum in respect of which ho has made 
default (ii) There is no ajipeal to quaiter Bessionsfa) 

An order must follow the woids of the stalnto (/>), and must show 
that the person on whom it is made is of suilicient ability to make 
the lequiied payment (0 The payment ordoied must be a fixed 
weekly sum so long as the poor person remains unable to work^ oi 
until further order (d) 


(q) Poor Relief (Deserted Wives and Cliildmi) Act, 1718 (5 Ooo 1, c 8), 
SB I, 2 As to the foim of the orders, see t^iuhle v Diaron (1805) 0 Last, 
163 


(r) See p 673, post 

(fi) Poor Law Amendment Act, 1848 (IJ & 12 Vief 110), s 8, Jliinlod 
Panshes and Poor Law Amendment Act, 1870 (30 A » \ ict c 61 ), « 25 
[t) Jsee Poor Law Amendment Act, 1868 (31 As 32 m t c 122), s )6 , 
Summary Jurisdiction Act, 1879 (42 & 43 Vicl c 49), ss 6, 35 , Summary 
lunsdiction Act, 1848 (11 12 Vict c 43). s 18, and. for the law .is to 

the recovery of civil debts, see title MAOiSTitAii Vol XIX, p 609 
Bankruptcy does not protect against the cqnsequcncA) of disobedience 
(Bancroft \ Mitchell (mil L K 2Q B 649) 
tnl Ee (Jamble, [1899] 1 Q B 305, and see title MAGiSTiurfcS. Vol 
XIX , pp 004, 009 

(a) B y London Justices i Ex parts Orccnwieh Zloiout flOOO] 1 (} B ^38^ 

(b) It 16 not Bufficient to eay that th« poreon h “ poor ” or “ dcHtiinto ” 
(St Andrew's UfidergJujft (IfihabiUiiiU)'V X>e Creto (1701), 1 lid Rayin 609, 
R T Gfulley (1716), Foley, Poor Ljws, 47 , B v //itton (1718), Caa S«tt 
86, B V Pennoy«r(1726), 1 Bott’s Poor Laws by Const, 6th «d , 43*1 f5th 
ed , 360] It has been eaid that the order moBt also stale that the ptiaon 
18 actually chargeable to the union or paruh , see B v Tnpjung (1718), 1 
Bott’s Poor Ljhs by Const, 6th ed , 430 [61 h ed , 366] 

(o) B V llaUfax(nU), Gas Sett 33 B v Ditnn (1714), 10 Mod Rep 
221 It 18 for the justMiCS to decide whether the defendant is of 
“ Buffioient ability ” to relieve and maintain . see Vouhon v Datuhon 


(1906), 96 L T 20 „ ^ r , > r- 

(d) Be MorUn (1844), 6 Q B 691 , B v QnUsy, supra , Tsnlrtnx iaes 

(1706), 2 Salk 634 
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1^11- A soldier of regular forces (e) is as liable to oonirilmfo 
to the maintenance of bis wife and of bis children, legitimate and 
ill^itimate, as is any other man, bat each liability cannot be 
enforced in the ordinary way, nor can he be directly panished for the 
offence of deserting his wife and family, or any member thereof, or 
of leaving her or them chargeable If an order is made agamst a 
soldier, or against a man who sabseqaently becomes a soldier, m 
lospect of maintenance or relief, a copy of the order mast be sent 
to a Secretary of State, and, in such a case, or if a Secretary of 
State IS satisfied that a soldier has deserted or left in destitate 
circumstances, without reasonable cause, his wife or any of his 
legitimate children under fourteen years of age, the Secretary of 
State must order a portion, not exceeding 6</ , of the daily pay 
of a non-commisBioned officer who is not below the rank of sergeant, 
and not exceeding 8d of the daily pay of any other soldier, 
to be deducted from such dailr pay, and applied, first, in the liquida- 
tion of the sum adjudged to be paid, and then towaids the main- 
tenance of such wife or children, in such manner as the Secretary 
of State thinks fit(/') 

1212 If during the absence of a seaman on a voyage, his wife 
or any of his children oi step-childien become chargeable, the 
amount expended on their maiutenance during such absence may be 
recoveied from the shipowner out of the man’s wages, up to a 
prescrilied proportion of such wages (^). 

1213 If a pauper is entitled to any annuity or periodical payment, 
the trustee or other peison bound to make payment theieof may 
pay, and may be compelled to pay, thereout to the guardians the 
cost of relief, piovided that the guardians or the relieving officer 
have declared such relief to be given on loan (h) Expenses 
incuiied in the relief of a pauper or pauper lunatic who is a 
member of a friendly society may in certain cases be paid out of 
any, money payable by the society (t), but not if the pauper oi 
pauper lunatic has a wife or other relative dependent upon him (A.). 


(e) As to the meaning of tins expression, see Army Act (44 & 45 
Viot 0 58), 8 190 See also title Koi \L Forces 

(f) Army Act (44 & 46 Vict o 68), s 146, as amended by the Army 
(Annual) Act, 1883 (46 A 47 Vict o 6), s 7, and the Army (Annual) Aot, 
1801 (64 Si 66 Viet c 6), s 7 For the service of process on a soldier, see 
Army Act (44 Si 46 Vict o 68), s 146 (3) As to deductions from pay, 
see also tbid , s 138 , and, geneiaUy, see title Rotsl Foitcxs 

(g) See Merchant Shipping Aot, 1894 (67 & 68 Vict o 60), s. 182 As to 
the rebel of destitute lascars, see tbtd , s 183 , and, generally, see tide 
Sanrpmo and Navioatioh As to the right of guardians to receive pay- 
ment of army or naval pensions due to persons chargeable or liable to 
maintain chargeable persons, see Pensions Aot, 1839 (2 & 3 Viet o 61). 

(h) The guardians must account to the annuitant for any surplus (Smith 
▼. Islmgton Ouardum* (1902), 66 J P 664, a county court case) As to 
rebel on loan, see p 566, ante 

(t) Divided Parishes and Poor Law Amendment Act, 1876 (39 & 40 Viot 
e 61), s 23. The section does not apply if there is a dispute as to the 
pauper's tide (R v Rwkatdsim, [1894] 2 Q. B 323) 

(A) See Poor Law Amendment Aot, 1879 (42 & 43 Viot e 12), s 1, and 
tftls FiaxMia.T Societies, VoL XV , p. 149, for the eases in which pay- 
ments may be made to guardians A trade union is not a bensAt or 



Paet V, — Belief of the Poob 


1214# If a bastard child for ^hose main^nano^ an order has basil ** 
made by jasticea on the application of the mother becomes charge* BfiOSfV& of 
able, the payments thereumler may be made to a lelieviug officer tbeChSilof^ 
or otiier officer of the parish or union, and may be recovered by BoBst 

Sect 8 — Liability to Mamiatn. under •flail** 

tion omorB. 

1215. The Statute of Elizabeth, nvhich originated oui ejetem of Penwii* 
poor relief, piovides that the fathor and grandfather, and the mother 
and grandmother, and the childien, of everj poor, old, blind, lame, 
and impotent person, or othei poor person not able to woik, being 
of sufQcient ability, must, at their own charges, relieie and mamliun 
every such poor peiBon(»0. The liability imposed by the statiiLota) 
only extends to blood relations (o), and only to the relations par- 
ticularly enumeiattid(p), illegitimate childien are not vithin its 
operation (q) 

1216 A man who mairies a woman who already has cluldron, 
whetber legitiinnle or ille^ntjrnate, is linblo to maintain them ns and father* 
pait of Ins laiiiily, until they attain the age of sixtoon oi tlio mother 
dies(/) Relief given to or on account of a wife, or of childien 


friendly society {Wtnder v Ktnqsion upon Hull Corporation for tht Poor 
(Goiti torf* and (Sardians) (1888), 20 Q B D 412) , and il has boon hold 
by a London police magistrate that a trade union cannot be oompfdlod to 
pay to the guaidiaris the weekly sums which m the ordinary oouho would 
have been paid to a lueniber if he had not become chargeable , see /s( 
Mary, Islington, Quatdiana v Amalgamated Society of Engineers (1002), 00 
J V 665 

(Z) Bastardy Laws Amendment Act, 1872 (35 & 36 Vict e 65), ft 7 An 
order under the section may be made although the mother is living and not 
incapacitated (Jones V Merthyr Tgdfil Union OuarditniH 105 L T 

203) As to the right of the guaidians to take prof^ecdings against the 
putative father of a bastard child, see Bastardy Laws Amendnunt Act, 
1873 (36 A J7 Vict c 9), Divided Parishes and Poor Law Anundinent 
Act, 1876(39&40 Vict c 61), s 24, Plymouth Qunul unis y Oihbs, 

IK B 177 , and title Bast^rdi, Vol II , pp 411 ' sey 

(m) Poor Kehef Act, 1601 (43 Lhz o 2), s 6 Tb s liability can only 
be enfoiC/od by means of the maintenance orders hereinbefore mentioned 
(see p 571, ante) A relative liable to maintain cannot bo ooinjKdJed to 
take the poor person into his house and maintain him there {R v Jones 
(1710), Foley, Poor Laws, 41) 

(n) Poor Kehef Act, 1601 (43 Eliz c 2) 

(o) See jS V Munden (1719), 1 Stra 190 (man not liable for the main- 
tenance of his mother in law) ; JB v JJempson (1733), 2 Stra 955 (son's 


(p) B V Smith (1826), 2 C & P 449, JB v Comuh (1831), 2 B A Ad. 
498 (man not liable to maintain brother) , Maundv JtffMon (1874), L n 
9 Q B 254 (grandchild not liable to mam tarn grandfathei) A named 
relation is liable, even though the poor person has a neaier relation 
able to support him (JB v Joyce (1707), 16 Vin Abr 423 , JB v Cornish, 
supra)f ana even though the guardians have obtained contributions towards 
the mamtenanee from another source , see Cole v Brown, f 1907] 2 K B 301 
Children are liable to support their mother, even though she has mamed 
^Arrowsmith v IHiJcenson (1887), 20 Q B D 252), or baa committed 
Malted (Be Oonsiable (1886), 31 Sol Jo /laaev 

(o) B V Beve (1631), 2 Bulat 344, Westmmeter Oit^y Oenard (10J2), 
2Biilst 346, and see title Bastaedt, Vol II , pp 438 e« erg 
(t) poor Law Amendment Act, 1834 (4 5 Will 4, o 76), s 67 



574 


Poor Law 


hrcr 3 

Liability to 
Maintain. 


WivcB ami 
motheri 


Meaning of 
“ Belilment ” 


under the age of sixtem, not being blind oi deaf and dumb, is con- 
sidered ab given to the husband of such wife, or to the father of 
such childien, as the case may be («) 

When a rnariied woman leqnires lelief without her husband, an 
Older may be made by justices upon the husband to make payments 
towards the coat of the relief of the wife (f) 

If the husband of a woman is beyond the seas (^), or m the 
custody of the law, or in confinement in a licensed house or 
asjlum as a lunatic or idiot, any relief given to such woman, or to 
her child or childien, must be given to her m the same manner 
and subject to the same conditions as if she was a widow (b) 

1217 It the hubband of a married woman having separate property 
becomes chargeable, a maintenance order may be made and 
enfoicod againbt her in respect of such separate propeity(t). 

A inainod woman having separate propeity is subject to the 
same liability as a Janr sole for the maintenance of her paient 
01 parents (d), and to the same liability as her husband for the 
maintenance of her childien and grandchildren (e) 

llelief given to or on account of any child or children, under the 
age of sixteen, of any widow, is considered to be given to such 
widow (J ) 


Part VI. — Settlement. 

Seci 1 — /w Genoal 

1218 By ‘‘ settlement ” is meant the light of a person to have, 
when occasion aiises, the benefit of the pool laws in a paiticulai 
palish or place ( 7 ) The right may be acquued by the act of the 

(h) 1*001 L«iw Ainoinlment Act, 1834 (4 5 Will 4, c 76), s 66 As 

to r,<'fiJbiiig 01 neglecting to maintam, see p 607, yost For the liability 
ot parents to maintain then childien, see title 1m ants and Children, 
Vol XVII , p 114 

(t) Poor Law Ainendmont Act, 1868 ( U & 32 Vict c 122), s 33 For 
the liability of husband and wiic to maintain each othei, see title Husband 
AND Wii'E, \ ol XVI , pp 316 et seq As to the enforcement of such orders, 
see the Summary Juiisdiction Acts, and title Magistrates, Vol XIX , 
p b04 As to the liability of a putative father, see title Bastardy, 
\"ol II , pp 440 ei seq As to maintenance m an asylum, see title 
Lunatics and Pirsons of Unsound Mind, Vol XIX , p 491 As to 
running away and deserting a family, see p 610, post 

(a) The pio\iBion us to a woman whose husband is beyond the seas 
applies also to a married woman living separate fiom her husband (Divided 
Parishes and Poor Law Amendment Act, 1876(39 & 40 Vict c 61), s 18) 

(6f Poor Law Amendment Act, 1844 (7 & 8 Vict c 101), s 25 

(c) Married Women’s Property Act, 1882 (46 &; 40 Vict c 76), s 20 , 
Pool Law Amendment Act, 1868 (31 & 32 Vict 0 122), s 33 

(d) Mamed Women s Property Act, 1908 (8 Edw 7, c 27), s 1 In 
consequence of this provision, Ponlypool Union v Buck, [1906] 2KB 896, 
18 not now good law 

(t) Maimed Women’s Piyoperty Act, 1882 (45 & 46 Vict c 76), s 21 

(f) Poor Law Amendment Act, 1834 (4 & 6 WiU 4 , 0 76). s 66, and see 

8 601, post For the liability of a woman for the maintenance of her 
legitimate child, see title Bastardy, Vol II , p 440 
(g) The law of poor law iSttlement and of removal (see p 690, poH) was 



Pabt VI — Settli:mbnt* 


m 


perBon, or may devolve upon him without Boy volition on his part. ftwr i 
Once obtained) a settlement can only be lost by tbe person In OwiifaL 
acquiring a settlement in some other parish oi place, * K 
man cannot have two settlements at the same point of 
time, but his right to a settleuient may be fluctuating, and if he 
has, for example) the means of piibsing one night in one jiansh and 
another night in some other paiihh, then of the two Ins place of 
settlement will 1)6 the place where he happened to sleep the inght 
before the happening of the event tiiat led to the making of the 
order of removal (/i). 


an ine\ it able consequcDce of the adoption of the principle of pai uchial uhcf 
(&CO p 623, ante) ’\Vhen each parish was made dofuutely responsibio lor the 
rehef of the poor, and chai^^ed with the cost of setting the poor to work, the 
parish was directly conceincd in the question of who were, and who were 
not, the poor whom it was to maintain or sot to work, and to facilitate tho 
answenug of this question recourse was had to tho old feudal idea whereby 
the labourer was deemed to be pai t of the soil he w as born to cultivate lly 
analogy, the applicant for rebel was deemed only entitled to receive it fiom 
the parish in which he was legally settled, and if from motives of humanity 
a stranger was reheved m some otlier parish, it was only temporary, and 
immediate steps could be taken to send him back to tho place whence ho 
originally came, and, for a lurtlier safc^uaid even against any prospec tivo 
chaige to a pansh, the parish autlioiilies were ernpoweied to remove any 
newcomer to the paiish where ho properly belonged, unless he gave sulU- 
cient secuiity for liokling harmless the paiish of his subseipieiit choice 
Upon these tundamcntal ideas there gradually grtvv up the complicated 
and costly system of settlement and removal, winch, though considerably 
modified by comparatively recent euadineuts, still lemains a constant 
source of confusion and litigation Ihe present law of settlement and 
removal originated with tho Poor Relief Act, 1002 (14 Car 2, c 12) 
(for eaiher statutes, which are now repealed, on the subject, see 
stats (1388) 12 Rio 2, c 7 , (1495) 11 Hen 7, o 2 , (1603) 19 lion 
7, c 12 , and (1603) 1 Jac 1, o 7), which, after reciting that by reason 
of some defects in the law poor people were not lostrained fioni 
going from one paiish to another, ana therefore do endeavour iojiOltUi 
themselves in those paiishes where there is the stock, the luigest 
commons or wastes to build cottages, and the in^ woods for them 
to burn and destroy, and wdicn they have consumed it then to another 
pansh, and at last become rogues and vagabonds, to the gieat discourage- 
ment of parishes to provide stocks whcie it is liable to ho devoured by 
stiangers, pioceuled to enact that it should be lawful, u])oji lom- 
plaint made by the chunhwardens or overscf*r« of the poor of any parish, 
to any justice of peace, within forty days after any sucli person or persons 
coming so to settle as aforesaid in any tenement under the yearly value of 
£10, for any two justices of the peace, whereof one to be of tho (iuorum of 
the division where any person or persons that are likely to bi chargi able to 
the pansh ^llay come to inhabit, by their warrant to remove and convey 
such person or persons to such pansh where he or they were last legally 
settled, either as a native, householder, sojourntT, apinentice, or servant, 
for the space of forty days at the feast, unless he or they giv^e sufficient 
secunty for the discharge of the said pansh, to be allowed by the said 
justices With the alterations effected by sucC/Ceding enactments, whicli 
are dealt with in the following pages, this piovision remains the essential 
basis of the law now to be considered 

(^) E V Knaresborough (Inhabitants) (1861), 16 Q B. 446, per Lord 
Campbell, CJ. at p 448, and see Great Yarmouth v 

Bethnal Green Gmrdtane (1907). 97 L T 440 , v Koru^ood (1861), 
L B 2 Q B 457 , B V R'lngwood (Inhahtianis) (1813)) 1 M A S 381 , and 
E y 8t ifai-y, LomLflh (iu/mtttonli; (1799)) S Term Rep 240, p 686, post 
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1210. Settlements are& either ongulal or derivative. An original 
settlement niay be obtained by Wrth (t), by residence (A), by appren- 
tieeehip(/), by estate (m), by paying rent for premises (»), or by 
paying rates (o) 

1220 A settlement cannot be derived from another person, 
except by a wife from her husband, by a legitimate child under 
the age of sixteen from its father or widowed mother, and by an 
illegitimate child from its mother (p) Settlements obtained 
thiough thf^se means aie called derivative settlements 


(%) See p 677, post 

(k) See p 679, post 

(l) See p 681, post 

(m) See p 682, post 

(n) See p 584, post 

(o) See p 686, post 

(p) Divided Panshcs and Poor Law Amendment Act, 1876 (39 & 
40 vict c 61), s 36, which provides that ** No peison shall be deemed 
to have deriv^ a settlement from any other person, whether bv parent- 
age, estate, or otherwise, except in the case o! a wife from her husband, 
and in the case of a child under the age of sixteen, which child shall 
take the settlement of its father or of its widowed mother, as the case 
may bo, up to that age, and shall retain the settlement so taken until 
it shall acquire another An illegitimate child shall retain the settle- 
ment of its mother until such chila acquires another settlement If any 
child in this section mentioned shall not have acquired a settlement for 
itsdf, or being a female shall not have denved a settlement from her 
husband, and it cannot be shown what settlement such child or female 
denved from the paieiit without inquiring into the derivative settlement of 
such parent, such ohild or female shall be deemed to be settled m the 
parish in which ho or she was bom The construction of this section has 
been the subject of many and conflicting decisions, but m 1889 the House 
of Lords considered the whole subject in three cases which were heard 
together, namely, IteiqaU Union Guardians v Croydon Union Guardians, 
Utghworth and Smndon Union Guardians v Westbury on-Sevein Union 
Guardians^ Medway Union Guardians y Bedminster Union Guardians 
(1889), 14 App Cas 465, the decisions in which remain the controlhng 
authoi ity on the interpretation of the (Section It was laid down, per Lord 
Watson, at p 484, that the effect of the section is (1) to reserve to 
mained women, whether during marriage or in viduity, the same right to 
their husband’s settlement whurn they had under the law oxistiojg when the 
Act was passed (see p 587, post) , (2) to fix absolutely the age of sixteen as 
the penod of emancipation, in all questions regarding the settlement of 
legitimate children, as had already been done in the case of illegitimates 
(see p 688, post) , (3) to give to Dastards the privilege enjoyed by lawful 
children of retaining their parentage settlement after emancipation until 
the acquisition of a new settlement (see p 688, post) , (4) in all cases where 
the parents* settlement was itself denvative, to throw children of eitW 
class Bp «oon as they attain the age of sixteen upon their own birth settle^ 
ment until they acquire another (see^p 677, post) , (6) subject to thOae 
provisions and limitations, to reserve to children the same rights in relation 
to parentage settlements which they possessed under the then existing 
U^w (see p 588, post) , and (0) to abolish all other kinds and forms oi 
"^envative settlement As to the retrospective operation of the seotiou, see 
^ laih UnioH Gwtrdians y Berwiok-on-Tweed Union Guardutne, fl892J 1 
Q. B 731, Weslhury-on Sfififtmy Barrow-tn-Pwmess (1878), 3 £x D 88, 
Tenierden Union Guardians y 8t Mary, Ishngion, Ouardiane (1878), 38 
hi T 485 , the Divided Panshes and Poor Law Amendment Act, 1878 

<Sr 40Vioi e 61), 8 38, and SnaMon Parish Guardians v. 
l7vitOfi Guardians, [1891] 2 X56, C A. 



pAai VI.— Sbttlbmbkt. 

1321. Guardians may agree i#writmg under their bands, sabj«^ «aiwvi. 
to the oonsent of the Xiocal Govei nment £oard, that for the purposes fit ttSHiltiiite 
of settlement all the parishes in a union shall be considered as one 
parish. When perfected, such an agreement is irrevocable, and the lamtoat. 
settlement of a poor person in an> one of the iiaiishes of the union 
IS deemed to be a settlement in the union (g) 

1322 An addition to a parish does not affect settlements already Alt«i»tion ot 
gained therein (0 1 and if after a settlement has been gained in a i»n»h 
[lansh, the paiish is divided into two or moie paiishes, so that 
each becomes a separate parish, the settlement gained in the old 
])arisli 18 not destroyed, but remains in the place where it was 
uiiginally gained (x) 

Where the alteration has been made pursuant to an order of the 
county council, confirmed by the Local Goiernment Board, which 
contains clauses pui porting to deal with settlements in the old 
parish, an objection to then legality eaniiot he eiitei tamed in 
pioCaedings commenced later than six months aftoi the confiimaliou 
of the Older (0 

1223 Faoi> junpei lunatic wlio ib cliaigoable to a union ifl, Pauppr 
while he resides in an institution for lunalics, deemed foi the 'unutics. 
pill poses of liifl f-ottlement to be resident in the union to which he 

IS chaigcable (a) 

Skct 2 — Settlement hf Bvth 

1224 Evety EngliHli-bom person has a sotlleinunt, and that DurAtion 

'settlement is the place of birth, hut this hiith settle- 

inont lasts only while the puison is not shown to have a<*(|uned 
some other Betilerneni {h) The moment li is shown that either 
the fathei or tlie mothei has gained a hetUement in England, Uie 



(g) Poor Law Aiiieiidiiunt \< t, lh'54 (I aV a WiU 4, ( 7(b» ** » as^to 

the loimaliticM coniiri toil with biuli au aguM niciit, ere 

(?) IVent JI am rnion V London ( ffuuf 1 / ("ounrit, I IVOi i \ C 40 
(«) li fbt 7Liiw T/non \ EdinmiUtn I nwn, 1100B| A 1, o\riruhnK 
Jt V Tipton {Infwbiianit^) (I8i2), 3 Q 11 2ir>, and J>otkuiq Ihiwn v 
St Snnout's I /lion, I IS^S] I Q H 591, (' A As to the < ilcu t of the divieum 
and aitoration of paiiHlieij ujion srttioniontH, mo also Vnwn 

ffuarduins \ litrviiiiQhfitn I nton Guoidumfi (1880* J 771 • Colne 
t ntoih V St Mary, Ishnqton, Gmrdwne (1900), 09 L f (0 » ) 400, 
/Voeftm Union v Lnusham hmon (1904), 91 L T 498 For divinioii 
and alteration of panehes, see 653, onie, and title Locai t«o\>RNMFNT, 

(f)"See Middlesex Juf>iices, hx jtmU T1 aUall Vnwn, [1907] 2KB 

^^^la)^Lunacj Act, 1890 (53 & 54 Viot c 6), s 280 (2) As to tiie Mdtle 
mont of a pauper lunatic, see title Lunaiics and Pkksons oi LnHouMi 
Mind, Vol XIX. p 495 

(5) Although it IS usual to call the settlement by birth the pnmd facte 
ftettlement, it is as a matter of fact the weakest of all settlements (see It v 
JrakeieW (InhabitanUf) (1804), 5 East, 335, per Lb Blanc, J , at p 338). 
ind it is only when all other attempts to find a settlement for the pauper 
liave failed that tlie birth scuttle inent can be rcwirtcd to Proof, however, 
of a birth setthiiK nt i« sufficunt to throw on the other side the burden 
of establishing a later flettWmerit, cither by paicnlage cir in hmio** other 
w ay (Symons, Parish S» ttWnients, Sol ed , p 106) 

W t. — .YTTr J ^ 
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settlement; of the child* is, as the may be, that of the father or 
toother (r) But if the parents have no settlement, or if their piece 
of settlement cannot be ascertained, then the child’s birth settle- 
ment prevails, and continues unlil it obtains another settlement in 
some other manner {d). 


1225 If a child under the ago of hixtoon has not acquiied a 
settlement for itself, or, being a female, has not derned a settle- 
ment from her husband (e), and it cannot be shown ^\hat settlement 
such child or female derived fiom the paient without inquiring into 
the derivative seitloment of suf h parent ( Oj s^ich child oi female 
IS deemed to be settled in the paiish in which ho oi she ^\as 
born (7) 

1226 Theie aie coitain exceptions to the geneial lule as to the 
place of birth being the place of settlement A child bom in a 
workhouse is, so fai as settlement is concerned, deemed to be hoin 
in the distiict, paiish, township, 01 hamlet, by which the mqitiier 
was sent to, and on account of winch the motboi was leceived and 
maintained in, such house (h), and piactically the name rule applies 


(r) Soc p 588, post 

id) Spthilfields (Inhahtunh) \ Si Anchews, Holbo)n {Inhnhitanh) 
(1700) Fortes Pep 307 , Cuppleqate \ St (1710), 2 Bott's Poor 

Imvvfl bv Const, 51 h ed , p 13, L* \ Ilcftiou Koms (Inhabitants) (1790), 
0 Term Kep 653, J\* v St Nicholas, LneesUr (Inhabitants) (1824), 
2 H & F 880 , B V St Mmy, Lfiiecsfer {Inhabitant) (1835), 3 Ad & El 
644, K V Pifston (InhnhHnnts) (1840), 12 Ad & El 822, 11 v Walfoul 
(Inhabitants) (1846), 9 Q B 626, K v All Saints, Deihy (Inhabitant) 
(1849), 14 Q B 207 , if v liteicchnich (Inhahibints) (1862), 3 B & S 107 
(c) See p 587, post 

if) As to ihe extent to winch a deii\ alive settlement may be inquired 
into, SCO Woodstoch Vnion\ St Fanuas (1878), 4 Q B D 1 

(q) Divided Paiishes and Poor Law Aiueiidraent Act, 1876 (39 & 40 
Viet 0 61), s 35 See if v liridqnoiih Guardians (1883), 11 Q B D 
314, C A , Reigate Union Guardians v Cioydon ( t ion Guardians, 
Highworth and Swindon Union Guardians v Wostbury on Severn Union 
Guardians, Mtdway Lnion Guardians \ BedminsUr Union Guardians 
(1889). 14 App Caa 465, pn Lord \\ aisox. at p 484 The section acts 
retrospectively (]] estbuiy -on -Severn v Barrow tn-Furness (1878), 3 
Ex I) 88, but compaie Tenfenicn Union Guardians y St Mary /Islington, 
Guardians (1878), 38 L T 486, and sec other eases cited in note (p), 
p 576, ante) As the provision of the Divided Parishes and Poor Law 
Amendment Act, 1876 (39 & 40 Viet c 61), s 36, by w Inch an illegitimate 
child retains the settlement of its mother until it ucqiiiies another settle 
ment (st'e note (p), p 576, anU) does not apply to an illi gitiinate child 
who had attained the age of sixteen lx fore the passing of that Act, tie) 
preyMiusly existing law applies and sin li a « Inld is thrown hack upon 
ita bhth settlement llie hiithpime of an illegitiiiiate iluld horn hefon 
14th August, 1814, the date of the passing of the Poor Law Amendment 
Aet, 1834 (4 A. 5 Will 4, i 76), was its place of settlement, for ibid , s 71 
did not alTeit i pievumsly at qnii'ed settlement, and as an lilegitimatt 
child Was nid/nn? fin us, it had no father's or mother’s seti]ementt<i take, and 
WAS perloree dnven to its biith settlement, until it acquired auother in its 
own right or by tnainag^ 

ih) Poor Keliet Aet 1^14 (54 Geo 3, e 170), s 3 The workhouse of 
a uiii »n is deemed to be in the parish to which each poor pei'son therein 
relieved 1 $ or has been chargeable (Poor Law Aujendmeut Act, 1844 (7 & 8 
ViCt c 101), 8 66) See fr ^68, a sir 
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in tb« case of a child born iii 
where the mother ib a patient (t) 

A child 1(0111 m a pribon in whuh the mother is a prisoner, or iti 
a lying-in hospital or coi titled hospital, does not theiehv acHpnre a 
settlement in the place whore the piison or hospital is hitnuted {k). 

A bastard Iwin in a Ij’ing in hospital dot's md mspiiro a soitloiiient 
in the place where the hospital is situate, but follows thoinothoi’s 
settlement, and gams a sottlement in the piuish whoie the mother 
was last legally settled (/), hut if the inothei's settlement cannot he 
ascertained the cluld’s settlement will ho go\ernod hy the place of 
biith (m) 

Where, by the fraud 'or eollnsum of a parish ollicoi, a woman la 
wiongly removed oi sent into a parish, whcie she is deltveied ot an 
illegitimate child, sndi child does not gam a setlli'inont m the place 
of birth («) 

Sf< ’I 8 — S( till till lit III/ stilt III I' 


m 

SetUeiilll 

byiiittk 


1927 Wheieanvpeisori ((>)ba8ieHi(l(Ml for tin* toiiu of tlin‘e}CiU8 Ktufamice for 
in any parish, in maniiHi and aiuh‘i siu h fiicmnsLuioes in eaidi ^***‘‘® 
of such Af*ais as would in accordance with the Hoveial fltatutcH in 
that beliall lender hmi iueni()vahle(y)), ho is doeuiud to he nettled 
therein until he acquiien a settlement in some other paush (f/) 


1228 The teiin of lObidence niubt have been completeil sniccj Nuturoof 
15(h August, 187h(Oifni the btalute ciealing a bottloment of thiH 
iiatuie lb not letiospcclive (^), and the ie«idence must he in the Hame 
parish, and not ineielv lu difleidit parishes in (la* same union {t) 


(i) Pool Law Ameiulimiit Act, ]StO (12 H \ i< t v 10, H). s 4 But 
N(e 7? \ HurnH I mon (huDdiann (IHSS), 58 L T ^47, uliab, while 
apparently opposed to the Rtatf nicut in tin text. Hems not to liiive ruUly 
ihalt with tlie fiiicstiou as to the coiiRtiintni hjithid-^we 

(k) Pour Kelu f Act, 1814 (riH.iMi he 170) h 2 

(l) Lying in Ho'^pitals Act, J77J (H (»to h i 82) h "I’he expex)#e» 
(»f lemovnl of niothei or cliild to the place of the inotlM i ! isl Hcttleineut, 
hnng within tweiilj miles ot tin hoRjnlal, an pivahle |»v a* h place {ihtd , 

H (>) 

(m) Ibid 9 , J)ivKled I’anslns and Poor Law Aiinndrnenl \(l, 1870 
(J9&40 Vict t 01), ft 155 

(n) K \ MniUmey {Inhabii'fnbi) llf<32), 4 B A Ad 211, and compare 
R V Astley (1785), 4 Doug (k n ) 389 

(o) A debited wife IB a ‘pcrsoir* within the im uimir of the Jlivnled 
Paushes and Poor Law Ainendiur nt Act, 1K70{ 19 Ai 40 Vic t c 01 h h 34, 
iini can acquire a settlenicnt of her own by the joint operation of that 
-Kitioii and the Poor Keinoval Act, 1861 (24 & 25 Vnl c >5), k 3, nee 
lieikntil Qreen Ounrdtaiift v Faddtngion Gnardmnn^ [1912J 2 K B 345^ 
and coseB cited ibxd 

(p) For the eflwentialB to the statiiB qf iiTemovabilily, w*e p 591, pewf 
(ff) Divided Panahe^ and Poor Law Anieiulinent Act, 1870 (39 Ac 40 

\ict c 01), « 34 An order of n?moval in iippect of a Bettlement 
accmired under this 8e< tiou ciannc»t bo made upon the uncorroborat^'d 
^^xidenoe of the person to be removed (thid ) 

(r) The date of the passing of the Divided ParwhcB and Poor Law 
Amendment Act. 1876 (39 Ac 40 Vict c Oi) „ „ r 

{$) E. V Ivswtrh Vnum (1877), 2 Q B D 209 , 7? v BrampUm I 

(18781 3 Q B D 479,J? V Abergmmny V nion (IBHO), 6 Q B D 31 , 

^und»lat^ Ouardtan$ V Hunger {Clerk of the 2'ear^) (IHSl), S Q h 1) 99 

(<) Flomesgate Guardmng V West Uam (Juardt€tHg{lBSl),Qii B D 676 j 
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The lesidence must have fur a contmuous and! <!ombleta 
penod ot three years, without any sucli interruption or brew as 
^ironld, under the law relating to iiieiuov ability, prevent tlie person 
atUining that status (a) Thus, poor law relief duimg the period (k), 
01 iihsenee on military .service(f will prevent the acquisition of the 
bottlement (d) The leHidence miibt he actual leHuleiice , loiistiuctiie 
residence, as by having a wife and clnldieii living in the place, is 
not BuflScient (<’) A mere status of in emo\ ability does not of itself 
confer a settlement (/) Detention or confineinent as a prisoner on 
any cinl process or for contempt of couit does not amount to 
rosidence in the place of detention so as to confer a settlement 
there (c/) 

Residence while undei sixteen jears of age may be sulhcieut (h), 
or may he added to residence o\ei sixteen to make up the teim of 
three yeais (i), if such residence has been nndei such circumstances 
as would Bufhee to constitute a status of irremox ability (A). 

1229 A peison does not gum a settlement by reason of an\ 
residence in any house oi other dwelling-place provided foi the 
residence of siuli peison by a charitable institution, while he h 
suppoited and niain tamed at the expense of the institution as an 
object o£ Hueli charity (/) 

Sunthrhuid Giutrdutvfi v Smtsijr ((Hnl of tin* Putu) (1881)» 8 t) IJ I) 99, 
but Bte IJnstoi Poor Iniotporttiion \ Button Kegts Tniew (1891), CC J I* 
311 

(fi) ^00 p 591, post 

(^») Soo I)oi<h(hUr Union Ouardiun^ y Wit/mouth Union Quardtan^ 
(1885), 16 Q B D 31 , St Olaie's Union v Canierbuttj Union, [1897] 
1 il B 682 (' A (ahAeiii as a ]»atient iii n hospit il) 

(<) 31uidsionc V nion V X(watk I (1905), 09 J P 413 
(d) As to the effect of ]»< nodical short absences, see Gicut Yinmouih 
GiiurdiunM V Bethnal Given Giundiuns (1007), 07 L T 440, whoio a railwav 
^yard travelling botvvien Lendou and Y ii mouth, nho slept some xiigbts 
in liondou and some nights m Yaimouth, was held to be settled in 
Yariiioulii , and see Mmuhist* r Otusivis \ Oimslitk Guaidiuns 
16 Q B 1) 723 Lung abseme is, ot luinsi, a hu ik (Tutius Linton \ 
Caidtff I mon (1886) 51 J P JdJ) 

(<•) W (St Ham I mon \ UaidiiJ I nion, [1805] 1 Q B 766, and see 
Maidstone Jinum ^ ^twa)k I mon, snpta 
if) Poor Kunoval Act, 1846 (9 A 10 A ict o 60), s 5, and see p 591, 
post 

(y) Poor Relief A<t, 1814 (64 Geo 3, c 170), 8 4 
(h) olstanton and Burslem Lnion v ^lOTih^nch Union (1882), 46 L T 
528 , »nd see p 581,jf>o«f 

(0 Beigate Union Gnardians V. Croydofi Union Gnardians, ntghwotH^ 
anij S^^oihilon Umon Gnutdians ^ W * sthim/ on Severn U num Gn/irditni , 
Medutmf Onion Gnarduins v liedminster Union Guardians (1889), 14 App 
Pas 465 • 

(k\ West Ham Union Guaidtans v St Matthew, Bethnal Qreen [Church 
leamimA), [1894] A C 230 

(1) Poor Relief Act, 1814 (54 Geo 3, c 170), s 6 In Fulham Guordioro 
T Thanet Otuirdmns (1881), 7 Q B I) 539, C A , Bjeibtt, L J , at p. 641 
expressed an opinion that tins section had been impbeilly repeal^ bv 
the l>i\ided Panshes ifcnd Pooi Law Amendment Act, 1876 (39 A 40 
^ ict c 6Ik B 34 (see p 570» ante), but it would seem that residevee 
a eharltablo institution does not of itself confer a settlement bat thst 
under the Divided Pansbui and Poor Law Amendment Act, 1876 (39 ^ 
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1230^ The age of the persoaie immaterml A legitimal^ child ieot. 8 
under sixteen years of age can acquire a settleinont by leudence 
with itb deserted mother in a paudi horn altioli such mother is 
inemovahle (m) An il]egitiiiuite child undei sixtouii can acquire ®w4dww. 
such a settlement, eithoi by roMdciico with its nmthci or by 
residence elsewheio than with the mother (,«) A paupoi mav i 

acquiie such a settlement (p) ' MiUAUk«ut hy 

Seot 4 — Settl( mt nt A jrptenttcvship 

1331 A peibOii who IS bound approutice (tj) by any duly slanipod tto»ia«no« 

deed, writing, . . - - 

a place in pu 
sucli place (h) 

in an\ one >oar (<), nor in tlie place where the place of service la, 
nor wheie the master lebides, but it must be residence in the 
character of an appieutue, and in some way l)o in fuitheranco of 
the object of the appienticesbip (</) 

Residence by indulgence, oi ineiely for lecieation, and having no 
connection with the sei\ice, will not sulhto to confei a settli ment (< ) 


40 Vict 0 61) B 34 a new head of Bettleineni was created, and that it iB 
the irremovability and not the icBidencc that Buth in\% HtttUnuent 
(m) Kingston upon Hull IncorpoitiUon for the Poor v Hnthneif I tuon, 
(lUllJ 1 k B 748, (’ A , alHrmed (1UI2). 28 T L 11 418, H U 
(w) U cht Ham tnion v Uolheaih I nton, A (’ 4&0 , Fulham 

runsh y Woolwuh I nnwi, | ll)07J A C 
(e) it \ Lieds I mow (1870), 4 Q B I) 323 Jlnantrte Umonv JtoHtfofd 
?7nfow (1*)11). 81 L J (K u)251, boo also .Saf/onf (Vi/wnham* V MamlmUr 
(1882), 10 Q 11 1) 172, lietgap Vnian Gnarduimy Croydon 
Union GuanhanSf Highwotth and Swindon Vmon Gnmdians \ Wcstbuiy 
on Severn Lnion Guardians^ Medway iiinon Gnaidians v BedmxnsU^r I nton 
Guardians (1889), 14 App Cas 46^, Holbom Guaulums v <'h*iUey 
Guaidians (1885), 15 Q 13 1) 76 C A , and «ee p 588, post 

(p) Wolsiantonand JUirsUm Lmon v yoithwuh I mew (1882), 40 L T 
528 

(q) An arlulcd ilcrk lo a sohutor uny acqnm a m ttN nunt b\ apj^eri- 
ticedhip (St Fawias v < lapham (1860), 2 11 A, II 74 2) 

(a) fc>ee Woodhloek linion\ Shtpvion on SUtur (<iuon (1892), 67 J P 167 

(b) Poor Rehef Att, 1691 (3Will & Mar c 11 ),k 7, ApprintieeH (SctlU 
meut) Act, 1757 (31 Gto 2, c 11), fl I Resnlein o undir apprentueship m 
an extra parochnil ploAO do<58 not confer a wdtb inent {( leflenwell {Inhabit 
tints) y Bridewell (1700), 1 Ld Rayni 649) Tim [oiin of Hcttleiuent cannot 
bo acquired m respect ot apprenticeship to a tuinpiko ktepei or collector 
(Turnpike Roads Act, 1822 (3 CfCo 4, c 126), s 51), or in respe^jt of 
uppi^nt^ceship to the sea service, or to a sea tisherman (Poor Law Amend 
nient Act, 1834 (4 A 6 Will 4, c 76), s 67) A parish apprentice eaiinot 
pain a settlement by virtue of his appreiitueship unless the diie<*iious of 
the Parish Apprentices Act, 1816 (56 Oeo 3, c 139), have been complied 
with , see title Master and Servant, Vol XX , p 80, note (w) 

( 0 ) R V Aldstone (Inkahtants) (1833), 2 B A Ad 207 
\d) See, as to the nature of the residence under the apprenticeship, St 
Brtde's Pansh v St Saviour's Parish (1706), 2 Salk 633 , Jt v Barmby 
ui-ihe-MaTsh(lnhabiianls) (1806), 7 East, 381 , i? v Barnsley (InhabilanU) 
(1813), 1 M & S, 877 , B v Barlesion (Inhabitants) (1822), 6 B A Aid 
780; S.y lAnlUfihorne (InJuilntants) (1622), 2 B A Ad 413, B v Banbury 
(Inhabitants) (1832), 3 B A Ad. 700 , B v EUwudc (InhahUanln) (1801), 3 
E A E 437 

(s) B V ItkesUm (1825), 4 B AC 64 , B.r Barton-uvon IrrnU (Inhabi- 
tants) (1863), 3 B A S 604 But where a lusster sent a sick apprenties 


01 contract (ti), ami who has lesuted foi forlj days in 
isuance of his appienticeship, gains a settlement in 
The resulonce need not be foi consecutiv e days, nor «iup. 
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The resideme r^quir^d menns sleeping in the place ( atnl the 
settlement will altach in the place in which the apprentice last slept, 
i( there h.is heen a result nee of foity days in the whole in that 
parish ((/) 

1232 The a(t|iiisition of a soUloiiirnt h\ imdoncG under a 
conliact of appicnticeship is not alfected by the transfer of the 
SCI VICO from one niastor to anotlici, piovided that it is with the 
express eonsont (h) of tho master with whom the contiact was made, 
and that tlic seivico is in the same capacity .ind under the original 
contract (t) 

1233 Tliolo itiuht be «ni aetiuil JippitTitieeship, not iiioioly a 
contract of hiririf^ oi hcivjoe, ilie to^t being whethei llie object of 
tho mastei ^vas to toacb ami of the appientice to loiiin Ins tKule(/»-) 
A contract ineioly on the pait of the nifisiei to teach, without an\ 
lecipiocal ongageirjcnt on the pait ot tho benant to work, will nol 
confoi a Hettlenient, even though llioie has hofii an actual seivJCflt(/j 

Ski 5 S*'tthmf nt }nj I slati* 

1234 Tlie ownci of an ebtate in possebsion in land (m) gains a 

to the workhouse and paid for him 1h»n\ the stay thfie was htld to ho 
jisidcnce under the apj^H ntn^i ship (A* v J^otdru*^^ (InknbtlJintH) (IHll), (j 
M A .S ,351) 

if) *S/ John huyiiyt, IhiKts \ SI Jame^t Huh ops lujifn f (112^) ^ I hlid 
H \ CiiHlUlon {! nhofntunts) {I'Jdh) 2 Bolt b J\>oi L tWH by Coubl 
Tifh ed , 31)0 A* \ St lUte^ b on the IJ til Chester {InhtthUintft) (1741), 2 
13ott s Pofir L iws by ('oast, Mil <d t38b , K \ Somerbtf (JnhnbiianU) 
(3 8.38), 0 Ad tSu hi 310, A* v Jiuuflnn {Iiihobitttht*^) (1830), 11 Ad &, tl 
52 Ji V Stmtford upon [ton (/it/fti5f/ //fM ( ISOO) 11 1 a^'t, 17b 
(if) A* V lirifjhihihmion (Inhihitfints) (170 3), 5 Oerm Kep 18K 
(/t) \ pernuieisioii, or the ihsihnigc of the appitntue, iB not 

aiillunnt (A* > t uditon {Inhohitautb) I Viut, , It v W htichurth 

{ I nhiihdanttt) (\^2\)^ 1 13 AO 574, It \ Si MutUn t ater {InhobiUinU) 
(18*35) 4 Nev \ M (k b) 388), but the lon^iiit may be gi\ c u verbally 
{St iieotqe, lliinoter Squtne \ StJamt^, \] (dvi nut n {11 24}," 2 Sira 1001) 
(i) S*i Jt \ Whitehtnih {IvhtihtUmtb), eupni It > ilaidatoneilnhahi- 
A/rilff) ( 1837), 5 Ad A. LI 32b, It v Sandhuid {InkidnlaitlH) {IS21) 6 Ad 6i 
II 130, Jt V JUntbtny {Jnhohi*fitiiM) (18 33) 6 13 A Ad 176, Jt v Ht 
Cuihbett, WellH {JnknhtUtnU) (1834), 6 B A Ad 039. 2? v Gwtnear 
ilnhitbtbnds) {\S2i)t 1 Ad All 152 Jt v S pj ey ton {JnhabiUtnU) {lh32), 

3 13 A Ad 818, It v Shehbear (InhnbdauU) (1800), 1 Last, 73 

(k) Jt V Lmndon {]nh(dutnHis}{\lW) 8 Term Kep 379, Jt v Jtainhim 
(inloibitonis) (1801), I hast 531 , Jt \ Great Wmhford {I uhahttantn) {lH*d5), 

4 Ad A LI 21b Jt V Jhlltnghay {JnhalnUifits) {lb26), 5 Ad A K1 676, 
and we, gcm rally, aa (o appioiitimhip, title MasIpk am> Skrvatst^ 
\oL XX , pp 71. 70, 103 

(/) Jt^ ^ JtifhorotHjh {InhtbtUtniff) (1817), 1 B A Aid 116 
(m) It \ JttmjHtead iJn}m!ntatiiti)\'iS2^J),^)B AC 218 A mere right to 
a rentoharge, or to an anniuty charged on land, does not support a settle 
imnit by estate (if v Pomwy ilnhabttunU) (1774), Burr S C 

762; if V Mflbotne {Jnh(thttanU)(ll^5),BnTT S C 244) , nor doee 6D}oy- 
menth^ virtue of an office or employment connected with the estate (see 
if V. ^ntlwoith iftihahitanib) (1813), 1 M A S 473 , If v. Bdford (In- 
kaMomAr) (1829), I0l3 A C 34, if v South Newton^ WtUe (InnaMatUi) 
(1830), JO ^ A 0 838) It IS essential that there be a present nght of 
pemsessioa (JR v hfitmgton (Inhabitants) (1791), 4 Term Rep J77, Jt. v 
WiUaufkhlt-V^M^S/bolhby {I nhi§i4tanis) {1829), 10 B A C\ 62) 
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settlement by residing lor forty davs (n) in the parish in whi^h 
such land is sitaate It is the lesidence, not the oisnersliip, that 
makes the settlement (o\ but the losidenre need not Ixi on the 
particular land, nor on suocessue da^s (/>) The esUde nmy lie 
legal or equitable (r/), the tonuie may be fieohold, t‘op>hold, or 
leasehold , it iiia\ be acquire<l b\ ad\eiso possosbion ( > ), but not by 
fraud (s), and it is not eieu nocessan that the person should have 
a beneficial inteiest (/). The \alu6 is immatenab save in tlio case 
of an estate acquired by pin chase \a) foi a money considoiation, 
for it 18 proMded that a peison cannot ha\e a seltlment in a 
parish oi place bi vntue of a purchase of anv estate oi inteiest 
m such paiish or place for a less considi ration than tiK), />oad 
tide paid (//), for longei than he inhabits suth esUte oi witlnn 


(n) E \ WeH Sheffoid ST 107 'Dieloilv 

dsys’ roHidcnre is ne(o»s,jiy to sal isf\ tho Tooi JOliof Att. IOf{Jn4 < ar 2 
C 12). 8 1 

(o) Elfhhp Vn)nh \ Itauoxi Einuh (H) 07 ), J IJI 

(p) E \ S/ \yott H (luhabittniih) {M \U) Huii S r J , A* v hnmrft 

borovgh {JnlviinVtniM) lei Q H Aih 

( 7 ) E \ 0[ftht()(h{Inh(ihiUiiti^){\’iH*)\, I hnu 10 p 111 

(r) E \ irv^V {luhiibil^mh) (1721). 2 N (\\s (k i\ ) 121, ft \ Ihihm 
iJvhdbitanh) {llhii), Bun C e;n . E v datmiy {Inhftbdan1*^) (170H), 
lliur S (’ 012 E V (fnhohitdvh) (i\ '[< vm Hop 5M , E 

V Cnlow (IxihiibiUi}iih) (1814), S M ^ 22, E v iinhitnt ihihuhituHh) 

(1820), 10 B \ ( 810, E \ i'htn Mmpin {J nh* hiffint**) (1820), |o H 

0 747 

(^) E V St Afich(uVK, Vfifh (/;i//</^n/rT/i^A) (1781 ), 2 Doujtj (K n ) OlO , 

and see E v Oiremby le Mocn { I hkdhitfntiK\ (1812), 15 f ant, 3o0 , ft v 

Gifot (ilettn {IvhitbxUinU) (\>^\\) 5H iw \<l IHH 

(0 E ^ Ardlngh (18 17), 7 \<1 1 I 70 // v horniom 

(InhahUnnls) (1801), 1 FjMt, 20(i 'lluiiMnn'^t of louiHe, bo anoslati, 
either legal or equilable, i»sljn li is lei ogniHt d in I nv Sfi E \ St Manf 
iUisdegaU^ (thnuliunidcmij <tr ) (18 52), 21 L 1 (m « ) loH , E \ i')€(pna 
{] nhfwtbtHih) {inyi), 2 A\\ \ 11 >50 E \ I ht usi^rohh J ithnbitavi'^) 

1 Ad A. hi 120, E \ JjlaniiUo (t jiuy {f nhafntuni *1820), 5 It At 

461 E V c^hcnington if iihuhtfdulH) (\H)2) 1 H JL Ad 7M E \ \orih 

weald BanaeU (JuhnlntnnU) (1824) 2 11 \ ^ 724 E \ Slondott {li^holn- 
hints) (1814) 2 M a. Is 461 , E \ H Uby {liihnhitanl^) (I8l4), 2 M A? S 
604, E V Off^/ct/ (/w/ni/>dfinfs) (lS<e»), lo LinI, Pil , E \ i iitlimniiton 
{InhabiiaiiU) 1 leirn 10 p 771 , E \ St Muhtulh, ftoih {tnhnhx- 

end»)(l781) 2 Ibuig (K n)6h*, E \ EiUnsh uk {! dkiiUititnt>*) {IffA), 
Burr H (’ 782, foi <\/Mnpl(H of \>h.it in(«nsi hn Im mi In Id (siitU<jMjt or 
msu(!i< i^iit to Kuppoit the wllb in»nt 

(а) Theii^onl pun h oho '* in not us< d m itsKtint h g i1 ^i^nduation. but 

uA meaning an ai tual i ash li iiih.u non (// v Mamond if HlwbtbuitH) (176b), 
Burr 8 t' *18b) A 4Min\t\aiu« in eoimnit lalioti id ii'ilnr,d h»V(^ and 
ilYtction irt jjol “a pirn liaMi ’ {I* \ I ngtiUm H tihohiinnh) Unrt 

s (’ 660 E V f fton iJnhnhiUniis) T*riu 10 p 251, 4ornjMHo 

IL V r%ddUhinton Hvhttlnhinth) (18i2),^l B A \ti 460) » nor irt ti tainily 
irrangeuient {E \ f.ydlmfh {Inhidnlants) A B A Ad 160), noi a 

devise {A* \ Mivehnqlmm ilnlaiManU) (I7HI), i Ihnig (k h ) 767), nor 
aeojiKiaiHe for a mixed ruuaid« ration >\hfi<Mif the nioiu\ patt did not 
aiiioiiiil to % Charlton {fithabUintU) 0784), 2 Bolt h Pool hf 

6tli ed , b J2 (6th ed , 480) ) 

(б) Thm d<H n not mean that eaah mint a< ItJallv pass , a piior debt or work 

done on the land ot not less \alue than i 40 will surtu e to prevent ibe eteep- 
tioa aimJyiug (t ol/eifjfh E(nuh ^ HtoikLmd Varx-U (1742), 2 aa 1162, 
IFmdrofi Oinrswe ▼ (heneer^ (1864), At Af B 14/, Y, 


m 

aMsvvft. 

byBitatli 
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Poo» Law. 


6act 5 

Settlement 
by Estate 


Tnter-reUtlon 
of these 
sottlcmexits. 


hrillomcnt 
by renting 


ten miles thereof (c) * on ceasing to mhabit and beeoming di«rgn> 
able, the owner of such property is liable to be removed to the 
parish or place where he was last legally settled before the 
purchase and inhabitancy, or, in case he has,' subsequently to such 
inhabitancy, gained a legal settlement in some other parish, then 
to such otbei parnh (t/>. ^ 

By mhabitanc^ or residence “within ton miles’* means within 
ten miles, as the crow dies, from the house in which the person 
actually resides to the boundary of the paiish in winch the estate 
IB situate (/■) 

8k 1 0 — Siitliinnit hy Rentinri and Rating. 

1235 Though those foi ms of settlement are distinct, they are 
BO intor-related that they may be treated together If a renting 
Hottieraent has been gamed, the conditions fulfilled will also have 
conferred a lating scUlement, and where a jioison has a settlement 
by estate it will often be found that he has aleo acquired a 
rating seltlomeut in lespect of the same propeity(^) 

1236 A jicrson may acquiie a settlement by renting property 
in a parish, if the following essentials aie present —(1) The 
tenement imist coiisist of a sepaiate and distinct dwelling-house 
and building, oi of land, or of both {y), (2) it must be bon<t 
Jidc lented by such ix'ii-on, at and foi the sum of AIIO a year 


Iklfotd Otcisfcrx {\SU‘)) 3B A. G()2). but niotiev subseiiucnlly spent on 
tho hind t iniiot bo t ikon into «ioioiiut {/i^ v Ditwkioth (h^hubitnnU) 
(17Cfl), l^uir b r ood) 'rhe toiiriidoralion inontioiiod in tho deed w not 
ooruduHivo if in t«<t £10 oi inoio was |uul as puroliiisc money {8(o ]{ v 
Stammomien {J nhitlutanih) (17S1)) 3 loirii Kop 474, li v Coitingham 
{ItthahifanUt) (1SL>7), 7 J? \ bOd) Flu inoniv i^ill bo deomed to bo 
bond fide [>*ud though i poftion borrowed on mortgairo of tho premisea 
(/i* V Tedforti (1735), Biiir <’ 57, ii v Cluitley {Inhabit 

Uintif) (170(i), 0 IViiu Kop 755) 

(t) In order to sustain tlio eM'ttIrniout, tho resideuee must ooniinuo up 
to the dale of tho adjudication order 

(d) Toor Relief Act, 17-2 (Ulh'o l,c 7), s 5 , Poor Law Amendment Ai t 
1834 (4 aVm 5 Will 4, c 75) s 08 Soo v ISf (hle^ tn the Ftdds (/»- 
ludutiinU) (1842), 2 Q B 446, Ji v Salford (InhabiUxnU) (1764), Burr 
S r 516 As to removal, see p 590, post Though tho effect of the 
Poor Law Amendment Act, 1834 (4 5 Will 4, o 76), a 68, is to d^JStroy 

tho settloinont of the pmehaser, it would eecm that such dciatruetion 
docs not affect the alrt^ady acqmictl dorivatne settlement of his ematici 
pated childion (see K \ Hendon {1 nhabttnnt>*) (1842), 2 Q B 455), though 
It wiU prevent a wile or an uneiuaiicipalod child aoqmiuig a denvaUvo 
setUomont afi(>r the piinhnser's settlcmoiii has been lost {JR v Lion 
Gian Oanway {InhabitxnU) (1853) 2 P & B 863) 

(f)^ V Saffion Wtthlen {JnhuhLanU) (\H4Q), 9 Q B 77 If the owner 
goes to reside bo>ond tlic ton miles limit, and so loses ins seillement by 
estate, be mav still ntain a setrlenn rit hy rating, see note (/), tw/m. 

(ft Seep 582, for seitlemeui by estate A pf^rson who ceases to 
imde witiun tim mihvi nf the parish loses his settlement by estate 
tiKmm (Poor Law vVmendmrnt Aof, 1834 (4 Or 5 ^Vill 4, o 76), a 68, 
and »«6 the lc\t, Awnm) hut Will still retain any renting or rating settle- 
ment (JB< t Keyushnn Vtn&n (1885), 49 •? JP 308), and see p 586, 
post 

ig) Poor Belief (l^cttlemeiit) Act. 1826(6 Oeo 4,c 57), s 2 U he words 
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ftt tlM l«a8t, and for the term of one whole year at the lealt (i); 

(8) the person himiielf must have actually occupied under such 

yearly hiruig for a voar at least, ami ‘must have paid rent hrfiSfflif 

to the amount of i:lO for at least a whole yeai (>1, (i) he MMl Ratiig, 

must have been aRsessed to the pnor luto, and have paid Iho 

same, m resjxHjt of buch lenemout, foi at least a yc.ir ^h) , and 

(6) he must jiersonaUy have lesidod lu the pailbh foi foity 

days (/) 

1287 The rentim; need not necessarily bo undot one agreement Mature o( 
or from the same landloid (m), bo lung as there is an cxelubive ti^naacr 
tenancy for a whole year of a dibtinct bolding (w) The lacupa- 
tion must 1)6 uninteri upted and of the actual teueniont, not 
merely of a part Where the tenant has let olT pait of the 
premises but occupies the lemaiiidor, lie dues not gain a settle- 
ment (o) 

1238 If a man is the tenant of iiremises of sutfioient value Doubte 
in each of t^o or inoie puiishes, and in roKpett of each has teuandei, 
fulfilled the necessary condilionSr he will be deoined to bo 
settled in the parish in which he last b]>ent the night (ji) 


‘‘separate and distinct do not appl> to land (U v St Latntmf^ Apphby 
{InhabiinnU) (1845), 8 Q B 842 , and see noU s (w), {it), tnfra 

(h) Poor Kcliof ()SetlIenien() Act, 1825(8 Ocm» 4, c 57), s 2, and see 
Poor lltnio\a) Act, 1785 (55 tJeo 5, c 101), « 4 'I'Jjo lont may he paid 
w eekly, monthly , qiiaiteily oi yearly, so long as t here w a lel( mg lor a year ; 
see £ V Her»imoneeaux (Inhtibitauh) (1828), 7 B & 0 551, 2*ad(Uttqt4m 
{OhurokwiiKkiiH) y ]\ illesden ((’^lOf/twarcim^) (180*1), 7 L T 784, £ v 
Si Giles Without^ Cnpplegate (Inhttbttiinls) (18G4), 4 B H 5()Vi , liattiuiqn 
Vmon Oiuirdtans v St James, Clerhenwell, Gmiduins (1805), 0 B 
014 , Ji V ^oncich Ineorftoraiion Gmirdmns (1874), *18 J P 877 

(*) Poor Kebef (Settlement) Act, 1831 (1 Will 4, c 18), » 1 Iftheyoarly 
rent exceeds £10, payment up to £1U is suiflcient (ibtd , h 2) And if the 
total rent is m respect of laud in moio than one {>ansh, it mil he eriou^ if 
on appoitionnieut there is ilO a jear paid for what jk in (he paiish eon 
cerned (A* v Pvekenfig {fnhabttanis) 2 B 4t. 'Vd 287) The rent 

must be paid by the hirer, not by a thud peisou (- e iC y I^aUfifld 
{Inhabitants) (1836), 4 Ad ^ K1 812), and nut aft<L luH death (U v 
Carshalton (JnhabUmts) (1828), 8 B AC 03) 

(A;) Poor Law Amendment Act, 1834 (4 A 5 
R V Husthwmte (In)MbiUmU) (1852), 18 t; 

Westminster (InhabiUmU) (1880), 2 £ A L 485 

(l) Poor Kehef Act, 1662 (14 C'ar 2, c 12) 

(m) Ji V Maeclesluld {Inhabitants) (1831), 

Tadaaster {InhabttanU) 4 B A Ad 

saocesaive agreements is not su6icient (if v 
1 Ad A El 136) ^ , 

(a) As to what amounts to a distinct dwellmg house or bmlding, see 
eases cited in note (jf), p 584, ante , •£ t Great and jAttle Usworth and 
Rtnih Biddtek (Inhabitants) (1836), 5 Ad A LI 261 , R v EtswicK (Inhabi- 
tants) (1860), 24 J P 787, as to land, see note (</), p 684, ante 

NUkoUu, Rochester {inhabiUtnts) (I A Ad 210, R 
r 8t RieholaSf CeiehssUr (Inhabitants) (IBib), 2 Ad A £1 500, R v 
Sofhew^ (InhaManis) (IBBl), 6 Ad. ht £1 282, £ v Pak^fiM (Inkah* 
temte) (1886), 4 Ad A £1 612 Bui merely letting out beds for tlie niaht 
decs not nrevent the tenant being in oeoupatton {£« v 8i OtUs m-the- 
Pidds ilnhahiants) (1836), 4 Ad A £1 495) 

(p) £ T Ifary, Lambeth (InhahiianU) (ilWt), 8 Term K«p 240, £, 


Will 4,0 76), H 80, SCO 
B 447 , £ 1 St Anne, 


2 B A Ad 870, £ v 
703 But occupation under 
hanbuiif (Inhabitants) (1834), 



686 


Poor Law. 


ft 1299 'Ihf ruitinji^or ptijmeiit of latcfc^ as the eae^ tnay be, 

Settlement iwust he liy the jierfeon himfeelf iVifeons occupying rent free^by 
by Renting r1f»ftBor) of then finplojineiit or ofhce, r , inilway bervants ^ho 
and Bati ng lesule m housf^s ])rovide(l by the com puny, liobpilal doctors living 
servict in the hospital, \ioikhmibf' masters and matrons, inmibterB living 
occuinerH iTi hous# s hii(*d l)> the ofliccisof the cliurch, servautb living in 
lodges 01 Obtatc cottages, and the like, do not obtain beltlemeiits 
in respect of leniing oj rating {q) 


'JoU-kctpr PH 1240 No gatf'kc‘eper nr toll ke(‘per of any tinnpiko road or 
navigation, or pdson leiiiing the tolN and lesuling m any toll- 
house of any tuinpike road oi nivigation, and no apprentice or 
seivuntof any such collector or pu«on, tlieiehy gams any settle- 
rnent in any (hsliict, paiish, townslnp, or hamlet (O 

PariKh laiitls 1241 A fiottlciiicnt caniiot be g.uin^d 1)\ luring, occup\ing, or 
(’rowu laiui-- pajing latc H iTi 1C sped of land let out foi the employment of the 
poor (s) 01 of CiosMi land (t) 


Settlement by 1242 A settlement ina> he accjuiicd hj a prison paying tlu3 
jkOnij ‘'public tavcjs 01 h‘vi(‘s’*(f/) in le-^pcHt of piopcity of the yeaih 

\alue ot at least I'lO, of ^^huh he is the ownet (b)^ or in 
leMfKjct of pioperty lenUd by liim uncloi the conditions stated 
llbo^o as legaids settlement l;v lenling (f ; In c ifcher case he must 
have u)sid(‘(l foi foity dajs in tlm parish in winch the jiroperty 
situated, aftei liaving paid bucIi lates (d) 

If the jieison paving the latts is the ownei of the piopoily, it is 
not iioceasary that he shoiild nctnallv occiipv Dio propel ty (#), but 
if bens not the ownei he must have occupied the tenement or a 
pai t of it foi a whole ycji (/ ) 

Tbc' evptcssion " publii. taxes or levies ’ is genoiallj rcgaicled as 
oniVicM”'""' synoiivmoiis vmDi the teim “paiochial rateB ”(<;), but the 

Hcjtticuienc iimv U> ac qiiiied by the pivrnent of otlier charges than 


V lUnqwood (Juhnhtinnt**) (iHl'i), 1 M s and cnnipaic cases cited 

X) 075, not*' (h), ttiiie 

((/)bti'Jk' \ Tmiic^n Oftntin (lnoi), 3 E At lOO , and note (4). 

P '•‘12, JM/it '' 

( 1 ) Pool Kell ef Act 1814 (O-K.co 3 c ITO), » { Turnpike Roada A< t. 
1822(3<Jeo 4, < 120), e 51 
{») Poor Iteliel Alt, 18)1 (1 \ 2 Will 4, <• 42) n 5 
(0 t'lOMii I.und>i AllotnicuH \i t, jSJl (1 A. 2 Will 4, i 59), s 2 

(a) vS*« the 1i xt. tn/m 

(b) Poor Relief Ail, 1091 (J Will A Miir * !!),« 5, Poor Relief (.Settle 
metil) Alt, i«25 (0 (.eo 4,*. 57), « 2 

(0) See p 5H4, nnU 

^8«2(14(’ar 2,0 12). ^ v Iitfu,»tead (Inhabitant ) 

If J5 eSC L Jlh 

^ ' W <'ri.gop rnum Ouardtatu (1873), 

w7 «r 1 SMa 


(Jf) H X WiHtbHryan Trym (JnhnbitAinls!) (1857), 7 E & B 444 Hi 
teiliuiti who iH actually rated md pays the rate, bos underlet a part la 
mm that be ib not precludc^d from oequinna 
V S^tola Dataarel (InAabifanls) (1837), 6 Ad aTeL 308 

^ IQ B 674; X V filt Qtki fa 

tbe FiM$ ilnhiihUnnU) (1857), 7 E A. B 20 > 

ig) Seb JRa V. Etwit 7ct^mioptA {InkabtlanU) (1830), 1 p. A Kd 2l4, 
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the poor rate ih),eg., of land tax(a. property tax (I), church iRte(i), 
an improvement rate (m), or of a borough watch rate (n) A aettle- 
ment cannot be acqaiied by payment onlj^ of a rate asseesed for the bfSwfiSJf 
scavenging or repairs of the highway (o). and BattHf* 

Sfccr 7 — S^tth^mnit htf Mumofic 

1243 Upon marriage a woman takes her husband's settloment, w»fc»R ^ 
and continues to take any new selllement with him until he dies (p) Hottiomoiit, 
After his death she letaius his last settlement {q) until sheacquiieH 
a new one, either in her own right oi by remari lage (i ) If the 
husband has no hetllement of his own, or his settlement cannot bo 
ascertained, the wife retains the settlement, whether onginal oi 
deuvative, she had befoie maruage(«) A wife, unless deserted 
h} Iiei husliand, cannot iicquiio a settlement in hei own light (/), 


(h) E Y Ma)if KaUemlir {Inliiibititnfh) *) \d \ K1 026 

(i) E V ftiainUy (InhalHlanf^) (1730), liuii Ta , E \ Etini Ttif/nmoitih 
(InhnbianU) (1830), 1 B Ad 244 

(A) St George, Hanover Squ V Cnmhjtdqe Vuton (1N67), L K 3Q B I 
(/) E V He*fi {InlKtbitanU) (ISOS), !1 1 aAl, 203 
(m) E \ St 7 (1870), L ii oil I* *71 

(w) Lveiion v South SUnuham (1800), 2 L B 771 But nut a wanl 
watch 1 at 0 (i? v ( hnU t huub I on don (I nhtibiianifi) (IS2S),8B \ OOO) 
(o) Poor Relief A<t, 1772 10 (»<<) 1, c 7), h 0 

ip) St Eeadinq \ f rnKlet/ HtafKuatrr (1724), 1 Stia 580, E v, 

Jlin vcotih {InhiibiUinU) (177H) < .ihl M ig (^a« 42 'lliis dciivativo 
fetUlonieni wan pn^sMvtd l)> the Dnided PansluM and Pcuu l^aw Amend- 
inent Ac(, 1870 ( 0) A 40 \ ict ( 61) w iri , Me p 570, ante 

{q) Eftqate Vnion UumdtanH \ i'ioqdon I mon (tuiuduins, Jlujhworth 
and Stcnnlon I inon (tuaidhiinh \ \] tethuiq on •Sfi>/ni 1 iium (^ualdtnn^>, 

Medway bnion Ouatdianft \ lledminsttr !>uu)ti OuaidtatiK li App 

A’aa 465 uveiiuhii^ Vanbtont I nwti Oaatdionv \ Holhotn Vnion 
Guardiane 17 Q B 1) Hll, and Ktnqttbndffe I nwn (Juardinnf v 

East Stonclwnhe Inwn Ouaidtans (1887) 18 Q B H *>28 

(r) \ i^idow (aiinot coiupiete the uualiilt atioii foi a hcltleuiciii aJi^dv 
comiuoDced by her lumbind, eq, wheu aBiiiiitclu^ !•< fuie ai*quinu/yc a 
Bettlemciit bj" icMidfiice, hia ^^lduw < aiinot luiftit ‘Se Hcttlement l>v 
coutinuing to iCHide iheie But rIu can Li\e in the teiu iiu nt heiHplf, and 
60 begin to acquire a right in her own bthalf, tctj It v Viay^otd 
(Inhabitants) (1820), 0 i)ow A R> (K ii ) 80 

(«) A woman s setticnient ih not dcstioycd by inaiiiuge, but only by tbo 
fact of her acquiring a new settlernr nt unde r her Ijunlmnd It she docft not 
do thiH her inaiden Mttleiric iit still Himivcs, and rflu may l>e remo\ed tbera 
if OQcaBion ariftOB (i^ee Donhesier Inton ihiaulians v J*o}dar fJnwn 
Guardirns (1888) 21 Q B ]) 88 V A Vhmauih I mon v A/nnnster 
I nian, (1898J A V 58b E \ St Hokdph h W ithoni, Hxstiopsqato (1755), 
Butt C 307, Ii v W oodsfotd (/rf/fflb/bfw^) (1783), 2 Bott^Pcmi laiwn 
by (’oust, 51li ed 80, E \ Ei/ton {inhabitanlH) (1778), (’aid Mag (an 
39) A« to when removal may be ojdcred, and Un mccHsitv for the 
hiit^band’e const nt, p 504, nod * 

(() E \ Aqthorn Eooiitng {hi habitant h) (I77>6) Bnir S* (' 412,BerA- 
hampHttad v Si Mary, ^orihthurch (1735), 2 Botf m Poor J^awa by ( onal 
5 th ed * 25, cit*Hl in 1 Nolan, Poor Law«, 4th ed , 29J, par l>ord 
Hardwickf, (' J , E V Ertnaion (1827), 7 B A (J, 646, Emgate I nims 
Guardians r Craydon Vmem OwinltanM llighworth and Swindmi Vnion 
Guardtans x M esibuiy on Setern Vnion Oumduins, Uedfcay I nam Goar- 
dforK V Bedmtnstei union Guairdiam, uupra, wr Lord IfaiitHt ar, L ( , al 
p 479, and per Lord at p 482, Euih^yten Partsh rownod v 

Gtasgou? Parish Council, (19ti2j A I 360 Aa to the right of a deeerted 
Wife to acquire aecttlomcnt sec note (o), p 679, anUf, • 
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Scot 7. 
Settlem«at 
by 

MaiTiage. 


ObiMren 
Qodcr fiizlecn 


though under certain Circumstances she may acquire a status of 
irremovability, ^hich for some purposes amounts to practically the 
sifme thing (a ) 

A inariiage must be a valid one in order to confer a settle* 
meut (b), but if it be valid, it matters not how it was procured (c). 

Sect 8 . — Settlemnit Inj Parentage 

1244 Every legiUmato child up to the age of sixteen lakes the 
settlement of its father, but if the father dies while the child is 
under sixteen, and the mother, being a widow, acquires a settle- 
ment in her own light (</) before the child attams that age, or if 
the deceased father had no Hetllement, the child takes the settlement 
of its widowed mother up to the age of sixtoen (c) In either case, 
whether it takes the settlement of the father or of the mother, it 
letains the settlemout so taken until it acqmies anothei {J) 

When, however, aftei the death of the father, the widow does not 
ac(|uu6 a settlement, a child under sixteen will take the fathei's 
settlement, and not the mothei’s maiden settlement (7), unless the 
fathei's settlement cannot be asceitainod, when it may take the 
motlun’s settlement (//) 

A deiivative Bettlement can only be acquned by a child while 
undei sixteen, and is not affected bv any settlement acquired by 
the paient aftei the child has attamed sixteen Whatever settle- 
ment the child has on the day before it attains sixteen it retains 
until it acquires anothei in its own right (1) 

A bastard child has and follows the settlement of the mother (^) 
until it attains the age of sixteen 01 acquit es a settlement in its 

(а) See p ^91, post 

(б) K V Jinghion (InhabiUinU) {IHQl), 1 B & S 447 

(c) K \ li imitngham (Inh(dnUints) B B &C 29 

(d) A lomtimate child under sixtcon will not take a BCttlcniciit derived 
by iu8 inotlier by vutuo of a second niairiuge {Keyn»ham Union v Bed^ 
minster Union (1H7S), 3 Q B D 344 , iXanelly Union Guardians v 
^eatk Union Guardians fl893] 2 Q B 38) 

(f) A child under Rixtetn takes its widowed mother's settlement m 
prolerenoe to its birth settlement (UolUngbourn Guaidians v Jfest Earn 
Guardians (1881), 0 Q B J) 680) 

(/) Divided Panalu^ and Poor Law Amendment Act, 1876 (39 & 40 Vict 
e 61), B 35 The fact that a child hus a dciivative settlement under this 
seotion does not prevent it acquiring a settlement by lesidenoe under ibid 
B 34 (see p 579, ants Jfolstanion and BurhUm Union v Koiihwtoh 
Union (1882), 46 L T 628) 

{q) Eeigate Union Guardians y Croydon Unton Guardians, Highworth and 
Swindon Union Guarduins v Wsstbury -on- Severn U nurn Guatdians, Jlledway 
Union Guardians v BedminsUr Umon Gmidians (1889), 14 App Cas 465 

{h) Ifw* Derby Union Guardians r AtcAam Union Guardians (1889), 24 
Q B D 117, r A 

(t) Uufkworih and Swindon Union Guardians v Westbury on-Severn 
Guardians (1888), 20 Q B D 597, C A , par Lopls, L J., at p 604 
ittflilfted (1880), 14 App Oas 465, see at p 489 

Tills includes, besides any settlement acquired by the mother in h<« 
own the settlement «f any husband whom bdo may afterwards 

mairy {A, V iSt Mary, yeWingian (InhabdanU) (1843), 4 Q B 581 , 
JBstociEts 'Vf^ion Guardians v Croydon Union Guarduins, tiigkworA and 
Swindon Vnton Gurndtans r irsstbury-on-Set^sm Vmon Guard^^ns, 
"‘Medway Umm Ouaidians r Jtodmtnster Vmon Guardians, supra , JUan^y 
Unum Ouariuass v. yeatk Union Guardians, supfa)^ 
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own right (/). II any child, legitimate or illegitimate, hai not awjr.s 
fo' ‘‘wM. or l>e«»g a female haa not gained a 
BOttlement from her husband, and it cannot be ehonn whet settle- 
ment Mch child or female derived fioin the parent without mquiriha Hwitlie» > 
into the derivative settlement of such parent, the child is deemed to 
be settled in the parish of its birth (w»), 

1245 The age of sixteen is the age of emancipation , on attaming miw™* 
that age a child ceases to follow its parents' settlemeut, and l>ecome8 sixiohm 
mpable of acquiring a BeltlemenUin its own right or of taking the 
benont of a settleuient it may have acquiied liefore attaiiimg that 

age (n) Such a settlement niuv he acquired in any of the methods 
discussed in this article, but until suth acquirement the child either 
letains the paieutol settlement, if that be known and is not 
derivative oi is thiown back to its birth settlement (^). 

Sect 9 — Settlement hy KUoppel 

1246 When justices have made an ordei adjudging a peison to Settlemsnt 

_ _ „ „ — , _ _ wtoppoL 

{1) PoorLaw Amendiiiont Act, 1834 (4&6 Will 4, p 76), b 71, Divided 
Parishes and Poor Law Amendment Act, 1870 (3!) A 40 Wt c 61), » 35 , 
see TiutPiden LnwnQtMtdiam \ St Mmtf, Uluufittn Gunrdtnnh 38 

L T 4«o An illogitiinate c luld born before 1834 did not derive a »cUle- 
mont, and bo kept Ua biith Botiloment (A* v St Sttholas, Imcettler 
{Jnhdbitniiljf) (1824), 2 B & (^ 880) A child under aixicHm ib capalde 
of acquiring a Bottlemout m it» own right (PtilAam PiimA v B ocutrie^ 

Vnion^ [1007] A C 265 , M est Jlam Vnton v Uolheach bnutn, [1006] A C 
450 • £ V Elvei InhabtUiutb }‘a A. L 266, JttftgnU* UntonOunrdmns 

V Cioydon Unvtn (iwiuhttnH, Ilighwoiik and Switulmi Unwn ihiardinmt v 
Wfsthury on Severn Ihnon Guaidtrtntt^ Medway I man Guardtane T* 

Bidminhlcr Unvm (htniduiuH (1889) 14 App ('an 465 

(w) Divided PariBhes and Poor Law \memltuent Art. 1876 (30 A 4i) 

\ic*t c 61), B 35 This part of b J5 has no appluaticm to thildreii 
under Bixteen (EtiyaU^ Lnwn (Juardiana v Vroymn Unwn (huirdwn$f 
IJfghworth and Swindon hnion Guardians v Wisibunf on Si tern Unwn 
Guardians, Medway UnwnOuatdians \ Hcdminsift ffntmi Guardians^svpra, 
per Lord Watson, at p 484), and dcMH not prolnbit inquiry into the Jen- 
vativc Bcttlement of <ht parent when the eliild ib under HixtcH«n at thc^dato 
of the inquiry {Webi Derby Unwn Guardians v Atcha>h Union Guardume 
(1889). 24 Q B D 117. T A ) 

(n) Retyaie Unwn Guaidtans v Cioydon Union (Du rdiane^ Highworih 
ana Swtr^n Union (luardtans v Westbuiy-on Sevetn Union Guardians, 

Medway I nwn Guardians v Bedminsier Union Guardians, supra, per hoxA 
Watson, at p 484 Ab to the power of an uneniancipated child to acquire 
a settlement. Bee note (1), supra, 

,(e) See West Ham Union v ffoJheaeh f7num, [1905] A C 450 Under 
the dcM^iBJon m Beigaie Union Guardtam v Croydon Unwn Guardians, 

HighworQi and Swindon Lnxon Guardians v Westhury on^Sevem Unwn 
Guardians, Medway Union Guardians v Bedminster Unwn Guardians, 
supra, an illegitimate child docs not Deceaeanly revert to ita birth aettle- 
ment , it may retam the mother's settlement until it acquires a new 
settiement Bodenham Overseers v 8t Andrews, WoreesUr, Overseers 
(1853), 1 £ Ac B 465, must be regarded as not now law m so far as it 
decided to the contrary in aooor&nce with the then existing law In 
Meiaaie Union Guardians v Croydon Union Guardians, Highworth and 
Swmdon Unwn Guardians r Westbun on-Serern Unwn Guardians, Medway 
Unwn Guardians v Bedminster Unwn Guardians, supra. Lord Mac- 
NfAGBVftN, in the course of fais Jadgnient, said tjiat the object of the 
Divided PariAhes and Poor Law Atnendnient Act, 1876 (39 A 40 Viet 
o 61), s. 35, was to get nd of the decnsioii in Bodenham Oierseers v 8L 
Andrews, Worcester. Overseers, supra 

(p) Plymouth Union v Vnwn, [1898] A C 586, U, L 
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be seitled in a certain [{aJieh, and that order is not appealed trotii 
within the presciibed time, or is confiimed on appeal, the order is 
final and conclusiv e as against the world as to the place of settlement, 
and tbe peison rtuiaiuH settled in such place until he acquires a 
new settlement (7) It matters not that the order can be shown to 
have been made in error, so long as it was competent for the justices 
to make it (7 ) Siu h a settlement is called a settlement by estoppel 
An abandoned oidei (a),hoMe\ei, does not give rise to settlement 
by estoppel, wliLtlif i the abandonnieut was made without an appeal 
being entered, or on the appeal coming on for hearing (b) 

1247 A settlfnient is not necessaiily acquired by the pauper 
being relieved in a jiartifulai parish or union, but the fact of siuh 
relief having liecn given may be eiidoncc that the paupei is settled 
in such jiansh or union, or may even amount to an admission by 
the guardians of such settlenieMt (f ) 


Part VII. — Removal. 

Shci 1 — Jii (11 HI ml 

1248 If a pool p( ison becomes actiuillj chargeable to a particular 
palish (</) 01 place in which he is not legally settled, tlie poor law 
authority of that paii^-li or place mav apply to the justices for an 
oidei for the lenioval of such pool poison to the place of his 01 her 
last legal settlement ), but sm b an oidei cannot be made if the pooi 
pei-»ou has no place of settleinent, c 7 , a foieignei just aiiived m 
this countiy ( t ), 01 is exempt l^y statute from lemoval, and has so 
acquiied a status of n removability (7) 

1249 A pel son actuallv in leceipt of relief, if not obtained 01 
given fiauduJeutlv 01 by mistake, is actually elmigeable to the 
paiish pioviding the lolief, even though he has suflicient propeitv 


( 7 ) Seo I Jtb)niqe fmon \ ]] incheuter Vmon (1904), 91 L T 533 , B v 
(JiitteTO.ll {Towu^kip) (1817), 6 M &. S 83 As to the acquireiiiont of 
a new settlement deteating a settlement by estopjiel, see JRothfot'd 
OmniianH v C keUea Gumdians (1911), 75 3 P"( Tournal) 521 
(r) /i* V l^hdvnscaton (Inhabitants) (1799), 8 Term Rep 178 
(n) See p 598, post 

(b) J? V Diddlebiiry {Inhabitants) (1810), 12 Fast, 359, F v LandJ^eu 

llnhahitanis){\Ul),^ Q B 905 ^ 

(c) Seei? V Coleojio7i {inhabitants} {}S30)t I B cV Ad 25, 7? v Otles- 
intke-Futds (Inhnhitanh) (1814), 13 L J (M c ) 89 , F y IjiUeshall 

(1845), 7 Q H 16 H , R V Biadtoid (InhabiianU) % 

Q B 47 Ut 4 U V lAttlr Mafhn ( inbalr/unts } {IS47), 10 Q B 223 
id) Fol the pmpoHo of removal th# e^^pression parish includes mcor- 
poratod iiamhes (F v fonitett ;St Jiaty {J nfiahitanU) (1849), 12 Q B 
^1?^^ I (1889), L K 4 Q B 592 Bni>tol InooiyoratwH 

(t^/Mwfwrtv) V BmitonFegis Union Guaidianh (1891), 66 L T 
lilvh ^d a union (7^ v Bolton It Sands {Inhabitants) {lS6b)A2lj T 623 ) 
p4Hir Rebel Vtt, ib«2 (14 Tar 2 c 12), s 1, as altered by the Poor 
Removid Act, 179,, (^5 t lul;, » 1 , and see F v, -ImyitAiW 

(2aAa54ti4-H1824). 2 B &C 847, per Bailkt J , at p 853. ^ 

cxpultfum ut uuduiuabie ahk-us, see tuk Aite',- V d 1 » 
323 

'W '^0 f 51»f, 
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tor hiA ixiauiteoance ) For the purpose^ of cltaigeabiUty, reliif 
given to or on account of a wife, or to or on account of any child or 
children under the age of biiteen yeaib, not being blind or deaf and 
dumb, 18 deemed lobe gi\ou to the busband or tbo father, a« thei^e 
may be(i) Rcdief given to an illegitimate child under the age of 
sixteen years ih deemed to be given to tho moibei Uehef 
given to a child over bixloen years of age, whether legitimate or 
illegitimate, and even though living with the parent, 13 not relief to 
the parent {I) 

1250 A person convicted of felony, or who m deleriinncd hy 
justices to bo a jieison of e\il lanio or a lepnted tlncf, and is not 
able to give a satibfactoi}" account of hinibclf, oi of his way of living, 
IS considered to bo actually chargoablo to tho lainsh in which lie 
lebides, though not ui fact in receipt of relief, and may ho lemoved 
U) the paiibh of his last legal setticnient (m), and tho same applies 
to a person convicted undci tlio \agiancv Act, 1824 [n\ as an 
idle and disoidoilv poison (o) ot as a logiio and vagabond ( jj) 

1251 Boards of guardians may consent, under their common 
seal, to leceive a paupei without an oidei of lomoval, and in sudi 
ease the gnaidians seeking to remove the paupei may do so without 
an 01 del (7) 

Sr Cl 2 — InimoiaJnliiii 

1252 A man cannot he lemoved from a [larish in which he has 
an ostate(i), 1101 can his wife(H) \iHitom, iiisnals, and way- 
faioib to who hecoiuo chargiable cannot he remo\e(l, unless it ne 
shown tliat they came to the paiisli with an intention of residing 
theie(a) Tenipoiary HicknesM, even in the ease of a resident, is not 

{It) li V Ampihill {hihiihxtants) 2 \\ UV 847 » H \ 

{InhabUautu) (1844), 5 Q B 05 J 

(i) Poor Law Anif ndnient Act, 1834 (4 & 5 ^Vlll 4, c 70), 8 50 , and kca, 
further, p 574, ante 

(k) Jbid,» 71 , 

(/) E V ^7 Martf, JhUngion (1862), 3 B ZL 8 46 

(w) Poor Kcnioval A<t, 1795 (J6 1, c 101), h ^ 

(n) 5 Geo 4, c 83 

(o) See p 007, poni 

(p) VagruiK y Acl, 1824 (5 (veo 4, c 83), fl 20, p 610, poH Auto 
the ohargeability of roleaHod prisoners under the Released Persoim (Poor 
Law Relief) Act, 1907 (7 Kdw 7, c 14), see p JSm, ante Ah to a ocrtificate 
of chargeabiiity, and its admiHsion in evidence, nee Poor Law Amendment 
Act, 1844 (7 & 8 Via c 101), s 69 , Poor Law Ainondment Aft, 1848 
(ii dz; 12 Vict c 1 10), R 11 Ah to th<5 cliargeability of paiii^r lunatics, 
see title Lonatics asi> Pilrrovh or UnRoono Mini>, Vol XiX , pp 489 
tt neq 

(a) Union Ohargeability Act, 1865 (28 & 29 Vic t c 79), h 6 

(r) R V MaOotk (InhtbUanU) (1834), 1 Ad Ik El 124 , and see p 582, 

_ 

(«) E V Aythrap Eoofhng {Inhabitanie) (1756), Burr S C 412, B v. 
Leeds {InhtbibmU} (1764), Burr S 0 624 

(() See p 667. anU 

(a) See Poor Relief Act, 1662(14 Car 2, c 12), si, B v St James, 
Bung St Edmunds (Inhabitants) (1808), 10 East, 25 , R v St Lawrenee, 
Lumou) (Inhabttanis) (1821), 4 B 45 Aid 660 , Tamhnson v BentaU (1826), 
6 B 45 C 738 , B v Botherham (InheAitants) ( 1842h 3 Q B 770. An 
intent»>ii to reside temporanly is safficient to found a removal order (|t« 
V. Waolpti (fnhabtianU) (1835L 4 Ad 65 El 205) 
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S«oT 2 a gtOiitid of iemoval(?i)- But if a visitor remains chargeable alt^ 
Irte ha le 00 restoied us to be able to leave the paiish if he wished, he 
movablUty. beoomes removable (c) Exemption from liability to be removed 
does not confer any settlement (d) 

Residenee fop 1253. No jierbon can l>e remo\ed, nor can a arrant l>e granted for 
oat yew removal of a [lorson, from any parish oi from anj part of a union (<?), 
in which such peison has resided for one year next before the 
application for the >> arrant (y) For poor law purposes *'ieasded'’ 
means slept in the place, or having a sleeping place therein as an 
inhabitant {(j), and not as meie visitoi (h) The one year's residence 
must becoutmuoub, if there is a bieak of residence the irremovability 
ceases, and the pei lod of lesidence must start afresh (i) A temporary 
absence, with an intention to leturn, will not necessaiily break the 
residence, but leaving for an mdennito time will goiieially constitute a 
break (A), though not if caused by the fniiicl or im propel action of the 


(h) Poor Kcmoval Ai t, 1846 (9 & 10 Vict c 66), b 4, which provules that 
a wariant cannot be granted for the leinoval of a person who has become 
chargeable in rcBpect of lehef made necessary by sickness oi accident, 
unless the justices granting the wan ant state therein that they arc satisded 
that the sickness oi accidiut will produce peimanenl disability (see 2i v 
rnor'sUardwirk {lnhnbiUiniH){lSid),}2Q B 168, li v Halifax 
tants) (1848), 12 Q B 111) As to what is included lu the expiessions 
** sickiK^B,*' •* accident,’* and “ peimaneut disability,’* see B \ Oeo}ge, 
Muldleser {lithubitant6) 2 B AS 317, B v ]\hMe^ey ihu’ 

eiera (1863), d B A S 432 , B \ lluddenfuld {inhahitmih) (1857), 7 
E AB 794, B v Jimknell {InhabUunU) F AB 587 

(e) B V (/ti/mftieofitv) (1856), 5 i: AB 523 

(d) Poor Removal Ac 1, 1846 (9 A 10 Vict c 66), s 6 But see, as to the 
acquirement of a settlement b> residence, Divided Piinshes and Poor Law 
Amoadmeiit Act, 1876 (39 A 40 Vict c 61) s 34, and p 519, ante 

(e) The word “ paiish ** includes any parish, cit>, borough, town, town- 
ship, liberty, preciiu t, vill, village, hamlet, tithing, ihapeliy, or anj> other 
place, or division or distiitt ot a place, maiiil uuiiig its own poor, whether 
parochial oi e\tr i paiociiial , and Ihe woid “ uiuuii ” nicludes any numb< r 
of jiaushes incorporated for the lelief and uiamtenance of the poor under 
any local Act (Poor Law Amendment Act, 1834 (4 A 5 \\ ill 4, c 76), a 109) 

(/) Poor Removal Ait, 1846 (9 A 10 Vict c 66), s 1, as ulteied by the 
Poor Removal A< t, 1861 (24 A 2 > Vict c 55), s 1. and the Union Charge- 
ability Act. 1865 (28 A 29 Vict c 79), s 8 As to the appbtaUon of this 
provision to a married woman, see Tewkesbury Union v Bsrminqham 
Un%on, 11904] 2 K B 395 

ig) See Blackwell v England (1857), 8 E A B 541 , 22 v St Leonard, 
BAofedtteA (1865), L R 1 Q B 21 As to the constructive residence of a 
sailor by reason of his wife's residence, sec M eni Ham Uman v Cardtg 
Union, [1895] 1 Q B 766 , and in case of a doctor residing in an asylum, 
see 22 V iVoncood (1867). L R 2Q B 457, and seep 586, oats 
(h) ^ee U V Steyney Union Ouardums (1885), 62 L T 959 

Anne, Blackfnofe (InhabiUints) (1853), 2 E A B 441 , JR. 
V 8i JHaery An^es, Exeter (InhabiMnU) (1862), 1 B A S 890 
(1) See fi v Taeohiestone {Inhabitants) (1849), 12 Q B 157 (seeking 
wpbyment), A* \ JAanelly {Inhabitants) (1861), 17 Q B 40, JB \ 
^Miipwton {Inhabitants) (1853), 1 E A B 706 (ab^noe under contraot), 
^ /mgkthelmston {Vireitors of the Foot) (1855), 4 E. A B. 236 
eompletioii of service) , WeUtngUm Otmeeete v 
(1863), 4 B A S 100 (remote return) , if v Stmr- 
(18^), 29 J P. 502 (conditional ttkam); J2 v 
H IQ B 227 (domestic servant) ; 12 v (1870), 

K 5 Q, B* 325 (leaving mmt be volantary) ; M v St Ivee (1876^ 
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p&risli Qruthoi*ities(7) The making of a reutoval order agaioet ttie 
pauper doea not constitute a bieak of reKidence, unless he is actually 
removed under the order {m) II h person beooinoa chargeable* in 
any parish compiised in a union, not lieing the parish of his 
settlemeut, the period of residence in tbo settlement pansh, if in the 
same union, must not be excluded iii computing the time of lesideuce 
required to render him exempt from ieuio\al(ii) 

1254 In computing the peiiod of one year there luuht be excluded 
the time during which the |)erhon haa lieen in prison (< 0 , or servmg 
M a soldier, marine or sailor (;>), or residing as an iii-^nHiouet in 
Greenwich or Chelsea Hospitals ; or confined in a lunatic asylum or 
house duly licensed or hospital registered for the reception of 
lunatics {q) , or residing (r) as a patient in a hospital (*) ; or duimg 
which sucli peraon has leceived lelief fiom an^y pansh^f^or has been 

L It 7 Q B 467 (pauper leaving union). Knare»ho)ough Un%on v PateJfv 
BndM Unton (1871), 25 L T 590 (light to return), Qmldford Unwn v 
Bt OloM*, Unton (1872), 25 L T 803 (pauper), B v IForcMter Union 
(1874), L K 9 Q B 340 (pauper obtaining work), Newark Union v 
Olanford Bngq (1876), 2 Q B D 622 (unintentional renu>\al), Jl/nn- 
ohegier OvetherrH v OnnsktrL Overheern (1886). 16 Q B 1) 723, Totne$ 
Union V Cardiff Unwn (1880), 61 J P 133, Hendon Union v IlampeUad 
CP uardmnA (1893), 62 L J (M c) 170 (child reino\ing with paioiit) . 
Cambridge I nion V Edmonton U nion, [1900] 2 Q B 111, Tendnng Union 
V Ipewteh Union (Um), HI J P 301, PUj mouth Incorporation v Poplar 
Cufudinne (1908), 72 J P 72 

(1) 11 V St MaryUbone (luhdlntnnU) 16 Q B 299 We»t Ham 

Union Cuardianev Poplar Union Omidiann {1902), J V 604 

(t») Sec It V Hendon (Inhabttant^) (1863), 8 L T 276, and coiupare 
E V Halt/aj- (InhabUanU) (I8i8), 12 Q B 111, v Seend (Inhabitante) 
(1848), 12 Q B 133 

(«) Poor Uemoval Act, 1864 (27 & 28 Viet c 106), s 1. The effect 
of this section, combined with the Poor Kemoval Act, 1861 (24 Si 25 Viot 
c 55), s 1, iH that a pauper cannot bo removed from Lih pan h of residence 
(o his pansh of settlonieiifc, if both are within the same union, So long as 
he resided for a sutheunt time in the union, though m different panshes 
(E V Bolton Ir Sundft {InhahitanU) (1866), 13 L T 62 >, 

(o) Or detained m or absent under licence from a Stale inebriate n foi 
matory or a certilied iDcbnuto refoimatorv (inebnatos Act, 1898 (61 A 62 
Vict 0 60), 8 22) As to pmoners, see Ji v PoU ShngUy (InhahtUtnle) 
(1848), 12 Q B 143. E v Holbe^k ODCMcsrif (1861), 16 Q B 4^>4 , 
HarifiM v Eotherfield (1852), 17 Q B 746, E v, PoUoihanworth {Inhahi 
tants) (1858), I E A: E 262 

(pH See Easton Ooerecerti y 8t Maiy, Marlborough, OverHcere (1861), h tt 
2 Q. B 128 , Horton Overseern v Leeds Overseers (1855), 5 E A B 596 
(militiaman) 

(q) See generally title Lunatics and Prusovs of Unsound Mind, 
Vol XIX , pp 474 et sea 

(r) See 8t Olaw^s Union v Canterbury Union, [1897] 1 Q B 682, C A ; 
Doreheeter Union Guardians v W^mouth Unwn Guardians (1886), 10 
Q B D 3L 

(a) A home far ^ileptics has been held to be a hospital (Omskirh 
Union ▼ OhorUon Unions ^903] 2KB 498, C A ) , uso, quarter 
eemoiiB, a seaside borne (ChnsMurch Union Guardians v Si Mary^ 
Islington, Guardians (1906), 70 J P 247) 

(0 As rebel to wife or to children under sixteen is relief to the husband 
Dr parent (see pp 674, 590, 591* unU), the penod donna wbicl^ such 
relief has becu given must be exciudi^ in calculating uio penod of 
mfdenoe (Ipswudi Union Guardians v West Ham Unwn Guardnins (t887)i| 
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wholly or in pa it maint/uned by any rate or Bubsciiption raiaod in ft 
I>arifth 111 which feuch person does not reside, not lieing a bma fide 
charitable , the time during which a child is detained in a 

cei tilled aful the time during which a person is detained 

111 a rcticat under the Hahitiial Druiikai<lh Art, 

1255 The leniov.il of a Inrutic pauper to an anjlum, licensed 
hoUHO, or registt i(‘d laispital, or of a pauper, otherwise than under a 
lemoval orcler, fioin Ins place of aliode to the woikliouse of the 
union, 18 iK»t an inteiriiption of his residi'iice, hut the time siient in 
the asylum, licrrihed house, hospital, oi woikliouse, and the time 
during which the ja rson is relievi d at the charge of the common fund 
of the iiiuoii, must be wholly excluded from the computation of the 
time of lesideiico which will exempt a pool iieison fiom being 
removed (c), 

1256 When a person has a wih‘ oi ehildien(d) who have no 
other settlement tlian Ins or hei own, siudi wife and ehildien aie 
removable when he or she is lemovable, and are m>t lemovable w'heu 
he or she is not removable (e), either by leason of having acquired 
a settleineixk.01 a status of inemovability ( 0 As a geneial rule, 
a lemoval order cannot opeiate to pait husband and wife who aie 
living togothei, unless lK)th consentt^^ 

1257 A widow cannot bo removed from the parish in which she 
resided with hei husband (/i) at tlu' time of Ins death, for twelve 

20 Q B D 407) But lelief to a parent on account of a child may also be 
coriBulered as relief to the child (H v Shaungioji cum Oroftey Ounia^ 
(1851), 16 J V 490) 

(a) Poor Removal Act, 1846 (9 & 10 \ itt c ()6),8 1 The effect of the 
piu\ isioii 18 that the spec ified pcriodB arc to he excluded both m computing 
whether the person has lesided for one year altogether in the paiish, and 
also whether ho has u sided there for one >ear beiore the application for the 
removal order [Uarifield v Rolherfield (1852), 17 Q B 746, R y St 
And ew, Ilolhom (1852), 17 (j B 746, 753 , and see Wettt Bam Union v 
Poyiar Union (1906), 70 J P 255) As to maintenance by rate or subsenp 
tiun, see Fulham (Juaidium v Thanet Quaidiunii (1881), 7 Q B D 539, 
C A 

(a) Ohildicu 4(t, 1908 (8 Ldw 7, c 67), 8 89 bee title Education, 
Vnl All , pp 71 et 

(h) 42i;43Vict c 19,8 32 titles Ckiminal Law and PROCEDURE, 
Voi IX , p 417, INIOXICATINO Liquouh, Vol XVIII , pp 163,170 

(c) Poor Law Amendment Act, 1849 (12 ft. 13 \ict c 103), 8 4 , and See 
title LuNAiics AND Persons Lnsound Mind, \ol XIX , pp 495 et ^eq 

(d) ** Children” includes illegitimate children {Bramtfee Vnwn v Rock- 
ford Union cm J), 106 L T 69) 

(e) Poor Removal Act, 1848 (11 Sc 12 Vut c 111), s ] 

(/) Seo^R V St Ebht'H {InhabiUinUt) (1848). 12 Q B 137 . JB v Jff 
Sainti, Jhrhy (lnhobiUinU)(\mh B 207 , Much Boole Overeem v 
Rretion Ooete^em (1851), 17 Q B 648, R v East Slonekouse iInh«d^Uant*t) 
(1864), 3 E, B 596 

((?) SooR \ Si Mary, Beverley {lnhubmnU)[m0l IB Sc Ad 201 , R,v 
Stafeirnber ilnkab^bmU) {WS% 9 Ad & El 622 , R v Leede {Inhabitanie) 
5 Q B 916 As to the right of coneoriium, see title Husband and 
WifB, X\"l , p 318 But the oonseut of a lunatic does not appear 
to be teebasary seeR v FreeUm Ouardiane (1883), 11 Q B, D 113. 

(ft) Aetofbaidence together, see R v Eati SUmektmee (Inkabitante) (1855), 

E fti B dot I St ifarylebone {InktUntanie) (1851), 16 H 299f 
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calendar monthb next after his death, if she so lon^ eontintte * 
widow (t) 

1258 A woman d^ei ted by her husliand who, after hia desertian, 
resides for one year in such a manner as Mould, if she Mere a widow, 
render her exempt fiom reinoial, ma\ not l>e removed frtim the 
parish where she is resident, unlesahei husband returns to cohabit 
with her(j) 


iKIf* 


1259* A child under the age of sixteen yenis, whetluT legitimate children 
or illegitimate, who resides with his or her fathoi or mother, imtierHJXtpeo 
step-father or step-mother (/ ), or leputed faihei , cannot he iemo\od 
from the parish of such residence in anj case where the parent or 
other such person cannot lawfully l>e removed (/); a child, however, 

18 leraovable when its paitnt is removable (la) 


1260 If a child under the age of sixteen ^eais lesiding with its Orphani 
buiviving paient is left an orphan, and such paient has at the tune 
of death acrpuied an exLinption fiom lemoval hj leason of a con- 
tinued residence, the orphan, if not oth( rwisc n lemovahh*, is exempt 
from removal m the manner, and to the exUmt, as if it had then 


acquired for itself an exemption residence (a) 


1261 A child under the age of seven veais winch is residing with young 
its mother cannot he removed fiom her, even with the mothers UjiUinn 


consent (o) This rule ajiplies wliethei tho child is legiUnmle or 
illegitimate lUit if (ontniuance with the mother is render I'd 
impossible l)> tho lattei being sent to puson oi to aiofoimatoi> (f/), 
or will bo dangerous to tho child, as when, tho inollier beconic^g 
insane (0» ^ child under hovcu maj lemovt'd to its place of 
Hettlemeiit vMthout the mothei 


(i) Pool Peiuoval Act, 1846 (0 Aj 10 \ ut c 06) s 2 
0) Poor Uciiioval Act, 1861 (24 & 25 Vict c 55), » 3, an altered by the 
Poor Law Aiucndment Act, 1866 (29 A 30 Vict c IIJ), a 17 For wbat 
amounts to deseition, aee if v ^7 Islington (IH70), L K 5Q B 

445, B V 3/airffffonc Z’nion (1879), 5 Q B U , If ^ C ookham Idnwn 
(1882), 9 Q B D 522 . Southwarl Vvton \ ( </y of Lort hm Vnion^ 1 1906] 
2 K B 112, P A , BjiHiol Union Gnarthnnif v iWf nqUm Guardiantf 
(1006), 70 J P 447, Lostbourne Guardians v Oroydoi (Jvwn, [lOlO] 2 
K B 16 A deseited wife innv acquire h HcUlemeiit by naaou of her 
status of iiremovabiJit j {fS^thnal Oi('fn Guardians \ Paddington Guaidtans, 
[1912] 2KB 335, and see note (o), p 579. antr) 

{k) Step-children aie members of a inaiPs family, and he is bound to 
mainta in them see Poor Law Amendment Act, 1834 (4 A 5 Will 4 , c 76), 
a. 57, and p 573, ante 

{1) Poor Removal Act. 1846 (9 A 10 Vict c 66), s 3 See Kfngiion- 

nvon-Hull Incorpotaiwn for the Poor V llatknty Union, K B 748, 

( A , Fulham Pannh v Woolwich rniow, [19071 A C 255 , MatdHone 
Union V Wandsworth l^mon (1906), 70 J P 403, West Bam Unum v 
ffolbeaeh Union, [1905] A 0 450 ^ 

{m) Poor Removal Act. 1848(11 A l2Vut c 1H),« 1, Sfcp 69-#.onfe. 

(n) Poor Removal Act 1861 (24 A 25 Vict < 57), s 2 For exemption 
by residence, see p 592, aiiio 

(o) B V Birmingham ihthahilanU) (1843), 6 Q B 210 

(p) Cnppl^fde V- St Saviour $ {1110)^ 2 Bolt's Pfwir Laws by f'onst , 

5th ed * 13 ^ 

(a) B V Si CUmeKi Danes {Inhabdantn) (1862), 3 B. A 8 143 , and Sea 

fi V Combs (Inhabitants} (1856), 5 E A B 892 • 

ir) S T ISamet Cnwa Ounrdtane (1888) 68 L 1 917. 
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1262. As a general rule, a child reaches the age of emancipation 
at auteen, and may then acqnue a etatus of irremovability, or be 
rqpioved, without reference to the status of its parent (<) 

1263. The alteration of a union by the addition or subtraction of 
a ])ansh or part of a parish does not affect the statas of irremov* 
ability acquired by any person in the added or separated parish (t). 

SbOT S —Ufiiwoal Oideta. 

Stu-btCT 1 —Thf ftriler 

1264 For tliQ pui poses of relief, settlement, and removal the 
workhouse of any union or parish is consideied as being situatG<l 
in the parish to which the poor person concerned is or has been 
(haig6able(t0» and since all lehef is now charged upon the common 
fund of the union (ft), removal orders aie obtained by the guardians 
of the union oi parish to which the pauper is chargeable, and are 
addressed tf) the guaidians of the union in which the pauper was 
last settled (< ) 

1266 A removal oidor may be made by two jubtices acting 
together (d), by a rnetiopolitaii polite niagi8tiato(0. and by a 
stipenduuy magistrate (/ ), aftei an examination of the paupoi, and 
of such othei vvitiiesbcs as ma> he necessary to prove the pauper’s 
settlement (7) If, howe\cr, a pauiiei jb by age, illness, or intirnnty, 
unable to bo brought up to petty sessions to be examined as to his 
settleinent, the oxaimnatiou may be made by a single justice, who 
may lepoit to petty Bessions. and such ropoit may be acted upon 
as if the paupoi liad appealed before two ]U8tiC(3S(ft) 


(«) See p 080, antf See, however, Mttford and Launditeh Union 
Guwrdiam v Waifland Union OuardMm (1800), 25 Q B D 164, C A , 
wlicie iHird hsiiLii, M R , at p 170, said that the object of the Poor 
Removal Art, 1848 (0 ^ 10 Vict 0 66), 8 1, was to prevent the separa 
lion of families so lon^ as the family continued to be one family hving 
together, wliothoi the oliildieu weio under or over sixteen 

(t) Poor Law Amendment Act, 1868 (31 & 32 Vict c 122), a 34, see 
p 577 ante 

(а) Poor Law Amendment Act, 1844 (7 A. 8 Viot 0 101), s 56 

(ft) See p 549, ante 

(c) See union Chargeability Act, 1865 (28 & 29 Viot 0 79), ss 1—3, 
and Poor Law Amendment Act, 1867 (30 & 31 Vict 0 106), s 24 As to 
the power of guardians of a parish to apply for a removal order with the 
consent of the Local Government Board, see Divided Parishes and Poor 
Law Amendment Act, 1876 (39 & 40 Viet c 61), s 25 In applyiu for 
removal from metiopolitan panshes, regard must he had to any private 
Act relating to the particular pansh Guardians may obtain productiOQ 
of patieh books etc for lemoval purposes, see Union Cbargeabditj Act, 
1865 (28 dc 29 Vict c 79), s 5 

(d) Poor Belief Act, 1662 (14 Cor 2, 0 12), s 1 , Poor Bemoval Act, 
1795 (35 Geo 3. e 101), s 1 

(б) Metropohtan Police Courts Act, 1830 (2 & 3 Vict c 71), 8. 14. 

Stopendiary Magistrates Act, 1858 (21 tk 22 V&ot o 73), s. 1. 

Uf) It IS usual to examme the pauper, but it is not absolutely necessary 
(B, Soer^n (Inhahttanle){JB07h 9 East, 101} As to process tor bringing 
up a bWUMt or witnessi^s for examination, see Poor Law Amendment Actl 
1 84477 Viet ^ 101), 8 70 

^ (h) Poor (Settlement and ^^oval) Act, 1809 (49 Geo 3, c, 124), a. 4. 



Part VII — Rbmovai. 

tm If a prisoner, or a person in custody under a uranrant of *W<, 8 
oomniitment, bas a wife or child, a justice ma? famine such prisoner tuflllyil 
or person upon oath touching the place of his or her last legal settle. ^ , 

ment The examination must be taken down in writing, and be ffTm iiitni t liiB 
signed by the justice, and is then receivable ui evidence as to such ot ttrhnaaia, ' 
settlement before any justices, for the purpose of any order of 
lemoval, but for so long only as the jierson so examined continues 
a priBonet (<) 

1267 If a pel son is nppiehendod under cuciimstances that denote itiqua j in 
a derangement of mind and a purpose of committing some indictahle 
crime, he may be oideied bv justices to l>e conveyed to the county 
lunatic asylum, or to some hospital or place for the rocejitiou of 
insane j^eisons, and buch justices may inijime into the place of the 
last legal settlement of such poison, and make an ordei 14)011 the 
union of settlement to jiay foi his maintenance in the as} him or 
other place (A) 

1266 The examination must sliou that the paujioi is then resub wimt miMt 
ing in the applicants’ union and is actually chargeahlo theieto (/), 
and that lie is settled in a paiish in the union to Avhicli ho is to bo 
removed (m) 

1269 The depositions on which an older for removal is made DcedBiDon^ 
must be retained by the clerk to the justices, who must fuinisb a 

copy to the guaidians of the parish to which removal is 01 derod, on 
application and payment of the presciiM fee of %l a folio (u) 

1270 If satisfied of the tiuth 0! the upphcanis’ statements, tho jpmovoJ 
justices or magistiate may make an order for tho removal of the ’ 
pauper (0) The order must show that tho jusUces or magistrate 

had juiisdtctiou(;i), and must be under the hand and seal of the 
boveial justices 01 the magistrate making it(f) 

(t) Poor Relief Act, 1819 (59 Geo 3, o 12), e 28 

(A,) CrLmmalLunatios Act, 1838(1 2 Vict c 14), « 2 For the removal 

of pauper lunatics m general, see title Lunatics anu Persons or Unsound 
Mind, Vol XIX , pp 495 et 9 $q 

(l) R y 8i Paul, Caveni Garden {InhahUanU) (1847), 7 Q B 533, 

R V Black OaUerton {InhabtimU) {IS39), 10 A^ & hi 579 

(m) The settlemeut must be fully proved ,tmR\ Went Riding of Torfr- 
ehnfe Jushees (1842), 2 Q B 505 For form of examination, see Arohbold, 

Poor Law, 15th ed , p 656 

(n) Poor Law Procedure Act, 1848 (ll & 12 Vict c 31), • ^ 

( 0 ) Mandamus does not he to compel justices to make an order (R Vt 
Boyars (1843), 12 L J (M c) 5m 

ip) See R V Chilverecoton {inhabilanU) (1799), 8 Term Rep 178, R 
y Oaeterian (InhaMante) (1844), 6 v} B 507 , R v 8t Otlee %n (he FteUle 
(Inhabitante) (1846), 7 Q B 529, R v Stockton (InhabilanU) (1845), 7 
Q B 520, B V HammeremUh (InhahdanU) (1848), 11 Q B 301, B 
y EakfM (InhobUonU) (1S48), 12 Q B 111 Where a union extends 
into several dietinet jurii^etionfl, every matter, act, charge, or complaint 
by which the guardians thereof ore auected, or in which they have any 
interest, is deemed, for the purpose of jnnsdictioo, to arise or »*xiMt equally 
throughout the union (Poor Law Amendment Act, 1867 (30 A, Si Vict, 
e 106), s 27) 

An impressed seal etc is snfllcieDt (J? v St Paul CovetU Oardm ; 
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1271 OimrdianH whe have obtained an order for removal may 
abandon it, a bother an appeal is pending or not, by notice in 
writing to the guardians of tJie paiish to nhicfa removal is ordered. 
On abandonment the order becomes entirel}’ null and void, and the 
guardmnh obtaining it must pay to the other side anj costs properly 
incuired hy the hitter hy reason of the order, such costs to lie taxed, 
out of court if nocessiiiy, by the othcei of the couit before whom an 
appeal might hate been biought(») 

1272 Jubiices may suspend the execution of a remo\al order in 
the case of a sick or intirm person until satisfied that it can bo 
executed safely , but the continuance m the place of such person 
owniR to the pnbpMi'iion will not count towards the acquirement of 
a bettleniont th(iein. and the (harges incurred dining the period 
of subpension will be payable by the uinon to which lenioval is 
ordered (jf) The justice oi jubtices who Hubsequeiitly diiect the 
entoicement of a suspended removal older need not be the 
suspending justice oi justices (0 

Where the execution of a removal order is suspended duiing the 
dangeious illness or other infirmity of a peison diiected to be 
removed, it is also suspended foi the same period with lespect to 
everv other peison named theicni who was actual l\ of the house- 
liold or family of huch sick or inlnm peison at the tune of the 
making of Ihe onler of removal [n) 

The oidei for suspension inuMt bo indorsed on the Older for 
removal, ami a cojiv of the indr»ised oid^r, together witli a notice 
of clungenhilitv and a btateinent of the gioumlb of lemoval, must 


{JnhohifnntH) (ISI'J), 7 Q H 2 J2) For forms of order of removal see Poor 
Komoval Art. 184> (8 U Vu t c 117), ^rhed Poor Kcmo\al Act, 1883 
(26 iV 27 ^J4t ( 89), '<ehcdH , AiUibold, Poor 1-aw, 15th ed , j> 669, 

l*oor 'seltlcmciit ami Ueinf»val. p 176 

(r), Poor Law Pioudiiro Ac I, 1848 (11 A 12 Vat c 31), s 8 3 lie <oHts 

m ly be i ixo<l out of j^^ssiona (li \ U estmoielnml Justaeg (1843), 12 L J 
(Vf ( ) III) As to a|»p( ds, see p (»02 peW Poi loim oi notice of 
abandoumeut, sie Arilibold Poor Law, 15th od , p 072 l)a\t y. Poor Law 
feetllement aud Uemo\al, p 17S 

l<f) Poor KeitMual Ai f 1795 ( 17 Geo 3 e lul), s 2, Poor Law Ainend- 
nieut \ct, 1867 (d<) A 11 Vut r 1U6), s 26 seo p 599, As to interim 
pav merits, see Pool l^aw Amendment Act, JS61 (14 L 15 Vret e 105), 
s 8 The guardians in whose favour a susi>ended order has been made may 
send a quarterly acrount to the giiaidians of the union upon which it was 
made ol the costs lueuiied m the maintenance of the pauper and lu» 
fainilv, and in detaiilt of pavinent tnu\ reeovet the amount in the county 
coin t (Poor Law Arnomlmeni Act, 1807 (dO A. U \ ict t 106). « 26) An 
order for costs of muiutt nance under a '5ns|>iMuled order cannot bo made 
rx pnHt iJi V W lUin^oa, |I8911 I O It 732) As to aequiiing status of 
uremovatohtv during «nsiHmsrou, m'o /; v A/ /olmV, Wrod m v 
t'nthi) ( iNdo) 2 Vd iX 1 1 ,718, Ii \ ( haqjord {J nkahtiHttU) (1821), 4 
B ^ Md 235 

(f) Poor (Setlleimnt and Keiumil) Act 1809 (49 Geo 3, c 124), 2 1 
For tom of i>eriuission to remote, see Archbold, Poor Law, 15th ed„ 
|> 677 

(o) l*im tSettlement aiid'ltennrval) Vf t. iHm (4ft 3, c 124), s 3 
3'he lattr as to sending and servn»e of copies o! reinuvaJ order# (see p 
fost) appli64 to saa|»Mided orders (Poor Law Pn>t^edure Ai t, 1848 (HA 12 

Vm 0 SI), t loh 
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be sent to the gtiardisna of the other amon, «s ui or<i»)Ary efteM, 
vrithiu ten daye(&>. 

The tnuo for appealing against a ol1^pcafl«d order ih computed 
from the sei\n<*p of the oulet, and m*t fnnn the tinio of niakiitg the 
iemo\al under the older (( ) 

1273 A pdor persem Ciiiinol Ih» tenuovod luulfT a roiiioviO oidtir 
until twimty-ono (U>s afU‘r w notiio ni wilting nf \m < 
accompanu*(l liy a copy cvf tlit» nnlt^r n! lemoval, aud by a 

in wntin^if, siffiieil by thux^ guanImnH.of tbo giound'. of loinovab Iuih 
been eent by poet or otheiwi^e by the lemovmK innon to the union 
to which icinoval is diU‘cto«l The guaidiiiUM of the latter union 
luaj, however, aRioo to roci'ivo the pauper nmler the order before 
the expiiation of the twenty-one daya If within tlie tw^ontj-oiie 
(lavs notice of appeal against the leinoval oidei isgnen, theiemov^al 
cannot he made until afbei the time for piostnuting the appeal has 
evpiit^l, 01 nnlil after the final deteniiinalioii of such app(‘al((/) Jf 
depohiiions ha\o htu n ippli<‘d foi, thepooi person cannot he lemoved 
under the oidei until tlie expiration ot tlie iuither imuuhI of foui teen 
(lavs allowed foi notice of appeal (<> 

1274 Th(* union to which a poor person whose* settbanoat was in 
qii tion admitted oi liiully ad]udg(‘il to be long is c luugoable with 
and lial)le to pay the cost and expense of tlio itched and main- 
tniarice of such pool jaison but no lelief given undei a feuspended 
order { f) is re cove rable unlosh notice of that oide^r luis Ikk m given 
Within ten diys ot the making theieof to the union to which it IB 
di lotted (if) 

1275 Xolites and other dotumeuls reepiiud to k* given by 

guauliaiis in conru'ctioii willi kmiiovuI orde'rs will Ixi suthciently 
autlu-nluated if signed bv them cleik in theur name, and will be duly 
b( ived if handed to iho cleok of the other union, oi left at hiH oHmy 
01 s( lit b> Jiost to him mL liis oHite (h \ • 

(h) Sc c Poor Law Am< ueliiie at Ae i 1H‘U (4 Ac 5 n 4, c 76), H» 76, 84 , 
Poor Law Proe.eelun Art, 1848 (I I & 12 Vie t e* 31), 10, wje the te^xt, 

%nfro For foiiii of eeuspciisiozi onler, sec \irhh<il(i, Pool Law, 16th (mI , 
p 074 

(c) Pe 3 or (Settlement and llimoval) \(f. 1800 (49 Tifo 3, r 124), « 2, 
Bee /2 V Ched^ratTt ilnhabamti) (1870). 12 4^ P 206 J{ v Alnwu^L 
(1821), 6 H &Ald 184, A B to ap perils genu ally, «ee^ p 602, 

pfwr Law Act. 18J4 (4 A, •> Will 4, c 7fl). B 7«. aJ» 

Biueuded bylOior Law PreMuliirc Ad, 1848 (11 A- 12 Vict c 11), »s L 2, 
and see i6ia , b 9 ^ . 

(f) Poor Law Protsodure Act, 1848 (1 1 & 12 Vict e 11). n ft For form 
of notice of chargeabihty and grouiflla of renioval, arc Arrhhold, Poeir IaBW, 
16th €>d , p 687 

(fi See p 598, ante 

ig) Poor Law Amendment Art, 1834 (4 Ac 5 Will 4, c 76), s 84 1‘or 
the recovery of exjM5n«» in the oaae of a pB*uper lunatic, nee (itoj 
Lunatics axp Per^^ovs of Unbound Mind. Ved. XIX, pp * 

and JS V Uuiherian (LardU Ex parU Ormtk^L Unum, ll9i2J 1 » 61». 

0 A 0 

Ik) UMon Chariwahilitv Aet. 1865 (28 U 22 V»et c 78), , 4 , and Pool 
Law Anii«‘ndriwnl Kvt, 1871 (14(2 1.7 Vict e M 10. 
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St^-SEcx %-^The RtmovaU 
(i) In England 

12^76. A pauper \\h() ba« been ordered to be removed mAy be 
delivered to the iiiabtei or to any oflicer of the worlihouBe of the 
union or parihli in which liiH settlement has been adjudicated (i). 
IViHoiifl may be employed to coiuluct the pauper to his destina* 
tion(/i), and the Local (joveninient Board may by order prescribe 
the extent to which guardians may pay the exjienseB of removing 
paupers from one place to anothei in Knglaud and charge the 
expenses to the comiium fund of the union, or other like fund under 
their control (/) 

1277 A pel sou employed to oiecuto a lemoval \ianant \iho 
wilfully deaeits any peraoii themii mentioned, before he or she has 
lieen conveyed to the place of dobtiimtion, is guilty of a misde- 
uieaiioui and punishable with a hue not exceeding JL‘10, and 
in default of payment iiupriboninent for not excetding thioe 
months (m) 

1278 A Moilvhouse niabter who refuses to roceiv'e the person 
named in a warrant of removal is 8uhj(,Lt to a penally of A'lO 
for each case of refusal In England, the ponaltv may lie recoveied 
by the pel son aiipljing for the wairiuit, by action in any countv 
couit 01 othei coint of eompeleiit jurisdiction in the place nhcio thu 
iniisU't iH losidont at the time thi> action is brought (a) A man- 
damus does not lie to cumpol gnaulians or oiheers to receive a 
removed paupei (o) 

1279 An oflicpi of a paiibh or uniou (p) ^^ho unlawfully lemoves 
a pool pel son, oi piocuros it to be done, or impiopeily induces a 
poor peiBOii to depait fiom the paubh, in consequonce whereof such 
poor pel son heeomes chaigeublc to some othei parish, may, on 
summary com ictioii be lined anj sum not less than 40« and not 
exceeding Ao (/j 


(i) Pool Rerao^ul Alt, 1846 (6 Ja 10 Viol t, 06), 8 7 , Union CLargeability 
Act, i860 (28 A; 29 ^ ict c 79), 8 2 As to demand for costs of maintenance, 
ECM* Poor Law Amendment Act, 1861 (14 A 15 Vict c 105), s 13 
{k) See Poor Relief Act, 1814 (54 Geo 3, c 170), s 10, 

(/) Paupers Conveyance (Expenses) Act, 1870 (33 A 34 Vict o 48), s 1 • 
see Paupers' Conveyance (Expenses) Order, 7th February, 1898 (Stat 
KAO Rev , Vol X , Pool, England, p 231), which is expre^y preserved 
by the Relief Regulation Order, 1911 
(m) Poor Removal Act, 1863 (26 A 27 Vict, o 80), s 4 
(ft) Poor Removal Act, 1862 (25 A 26 ^ lct e 113), 8 5. See also 
Poor Rebel Act, 1691 (3 WdL A Mar c. 11), s 9, which imposed a penalty 
of i5 u|km churchwardens or oversbers lousing to receive a removed 
jMiuiier 

(o) Fx wifie l)ottni<m Ottirgeert (1858), 8 E A B 856 

(p) inolttding an overset^r (Poor Law AmendmeiH Act, 1851 (14 A 15 
Vint. 0- 105), 8 11) 

tf) fW venue, see i5ui 

b Removal Aot,*^1846 (9 A 10 Vict c 66), s. 6. The penalty 

k apppU in Aid of the poor rate of the parish to whieh the imr pman 
^beowe cliaiyeable in consequence of the improper action of the officer 
(Poor Law Amendment Act, 1851 (14 A 15 Vict c 105), a. II). 
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1280. A removed i»«per who retams beeomea char^eeUe to flow. » 
the aQK>Q from which, he was removed within the period of tw^im 2fl||iMl 
months from such removal, without the consent of tiie guardians flMpT 
who procmred hie removal, may be dealt with as an idle and die- - - .. , 

orderly person («). : 

(n ) Out 0 / England. 

12& If any person born in Scotland or Ii eland, or in the Isle 
of Man, Scilly Isles, Jersey, or Guernsey (<). who has not acquired a rtm^ m»y 
settlement lu England, becomes chargeable in England, by reason bsortlwwl, 
of relief given to himself or herstdf, or to his wife, oi to any legiti- 
mate or bastaid child, such person, his wife, and any child so 
chargeable, may be removed to the country or island of birth by an 
ordei of justices (w) The removal will be at the exjMjnse of” the 
union or parish obtaining the order (a), though in oeitain cases 
recoupment may be had from the county rate oi iKuoiigh fund (h) 

A person who has lesided contumouhly for live years in England 
cannot he removed to Ireland (c>,and no person can he held to have 
acquired a settlement in any parish in Scotland hy residence tboiein 
for less than throe yeais (d). 

1282 A guardian, relieving officer, or oveiseoi may take and Howoninr 
convey before a court of petty sessions, without sumuious oi warrant, obtiUnrU 
any poor peison who has become chargeable, and who he has tcason 

to behove is liable to he removed fiom England, and the court may 
proceed to deteirnine the mattoi (c) 

1283 A warranlfoi icmoval from England toll eland or Scotland luniovniio 
can only lie giaiited by a court of jietty sosMoiih, stipendiuiy oi irri-iMior 
metiojiolitau ixiluc magistrate sitting in coiiit( /), and tlio justices 

or magistiate must he satistied Ity personal inspection or inquiry 
that eveiy peison w ho is jiroixised t > ho lenioved by the wairunt is in 
such a btato of health as not to ho hahle to suflor bodily oi iiumtal 
injury by the removal Appluution for the wanaiit must be made 
by the relieving ofheor oi other officer of tlu' guardians of the 
union 01 iiarish wbiTc the jxjison has become (' argeable, and tbo 
wariant must contain the name and reputed ago of every person to 

{$) Union Chargeabiliiy Act, 1865 (28 A 20 Vut c 70), a 7 , and wo 
p 607, post • 

It) Ab to the dependency of the Bmaller ( hannci iHiands upon Jersey or 
Guemoey. too title Depemumhs am» totojnit, \ol X.p 576 
(w) Poor fiemoval Ait, 1845 (8 A 0 Vict c 1 17), « 2 At to the right of 
an Iruh board of guaidiant to object to a removal order, too Poor Eemoval 
Act, 1863 (26 A 27 Vict c 89), t 7 As <o the removal to England of 
Engliah.bom persont Itocounng chargeable in Scotland, too Poor Law (Scot- 
land) Act, 1845 (8 A 0 A'^ict c 8Jt, and I'oor Law (Scollnnd) Act, 1898 
(61 A 62 Vict c 21) 

(a) Poor Removal Act, 1845 (8 A 0 Vn t c 117), a. 2 
ib) See ibtd , a. 6 

(o) Poor Removal Act, 1900 (63 A 64 \ict o 23), a 1. 
tin See Poor Law (.Scotland) Act, 1898 (61 A 62 Vict c 21). t I 
<«) Poor Removal A«t, 1847 (10 A II Vwt e 33), a 1. The guardian 
ote ao haa all the powort of a coustablo (ibid , s 3) , * 

If) Poo* Removal Act, 1862 (25 A 26 Vict c 113), a 1 . I'oor Honioval 
(No 2) Aot, 1861 (24 A 25 Vwt c 76), I 1 
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be removed thereunder, name of the place in Scotland or Ireland 
where the court finds such person to have been born or to have last 
resvdad for the space of five years in the case of removal to Scot- 
land or for three years m the case of removal to Ireland, and 
a statement as to the examination as to the state of health The 
warrant must he .iddresstKl to the party applying? for it, and to tho 
parochial board, or poor inspector, oi the guardians, as the case 
may he, of the union or parish to which leraoval is directed, and a 
copy of the warrant must bo given, by and at the cost of the person 
applying for it, to tho peison oi the head of the family about to he 
removed thereundei (j) A copy must be sent by post by the 
guardians obtaining tho warrant to the poor inspector, or tho 
(leik of the guardians of the union to which removal is ordered, 
as tho ease may 1)0, and also a copy of the depositions, if applied 
for within three months from the date of the wanant (h) 

1284 In the case of a native of Ii eland who has been ah'>ent 
from that couritiy for less than a jear, he ina\ consent and may 
then he leinoved to some place othei Uian that as above d(<scjibed , 
and in any laso whore tho place of liiith oi continued rcsidenco 
cannot be ascertained, lemoval may be oidered to the most con- 
venient poit in Iieland or poit or parish m Scotland (i) 

1285 A woman or a child undei fourteen must not be lemoved 
as a dock passengei from England to Scotland oi li eland between 
1 st October and tll^t Match (A) 


W ho mi7 
appeal 


Si H Ski I \p)taih 
(i ) To Qiiai frr S( •< wo/t 

1286 A poison 01 pei'»ons uggneied by tlic making of a remo\al 
oidei 01 oidet of settlement may appeal to the next piactuable 
goneial quarter sessions for tho county, inling, division, citv, or 
town from which the peisoii was lemoved oi in which he is 
adjudged to ho settled (/) poison aggiievod is meant cither the 

(q) Poor Removal (No 2) \et. 1801 (2t& 2‘i \ht r 7b) ss 1, 2 , Poor 
Removal \(1, 1802 (2*7 \ 2b \ k 1 c J 1 5), h*< 1, 2 
(A) Poor Removal (No 2) Atl, I8bl (24 \ 2o\ict c 70), 8 3, Poor 
Kemovni Ait 1802 (27 2b Vut i 113), s { 

(i) Poor Removal (No 2) \< t, 1801 (24 iV 27 Viel o 70), ft 2, Poor 
Removal Act, lSb2 (27 aV 20 Vut t IH), s 2 
(A) Poor Remov li (No 2) \ct, J801 (2t ^ 2> V"i< 1 e 70), p 0, Poor 
Removal A< t, 1802 (25 ^ 20 Vu t < 1 11) s 7 It tuihv not enc ceding £5 
on Hummarv c'onvu Lion The offeiuo I't deemt tl to have hetm coi)jiiiitt 4 Hl 
the port of landing (Poor Ueuiov al Aet, ISO \ (2b 27 \ m f < 80), « 6) 

(/) Poor Relief \i 1, 1002 (14 iar 2 t 12) 2 Poor Relief Aet, 

10111 (3 Uill a\ Mar e 111, h 8 stal (10%) 8 a\ U Will ^ e 30), r 0, 
INtor IW Piooedure Ait 1818 (II WV 12 \ ii 1 e 31), « 1) Appnls 
Ironi ordeis ot rtunoval iin not goveimd by the pi dure laid dovra 
hy the summarj Jurisdnlum Ails (»'^ununarv Juiisdictum Act, 184H 
(II A 12 Vict c 41), 8 .35, see title M \<asiu vi f s, Vol \1\ , p Oil , 
and iHvC A* v SomneUkinf JunUtett 22 B I> 025) 111 a nlai*o 

not quarter nesHums, hut only general sisaioiis, the appeal Iie« In 

the geuem lesions (A* v ( .niaaifAtn (182I). 4 B & Aid 2I»J), 

and w^am Iweira are both quaitar and general eeasiona, as m Loudon and 
Middleset, appe^ is to the quarter sesaions {E v MtddleBixr 
(lSj*8), 4 Q B 8 n 7 ) In quarter sesftions boiongbs the recorder bai 



Part VII — RuMovAt. 

pauper (w) or the guardiaoe of the uniqn or pariah to Sacr s 

removal has been ordered t») An individual pariahiouer or rato‘> BmmA 
pa^ei cannot apiieal (<•) QfdMVt 

1287 Where tt iiijion extonda uito Koxeral dialmct juundictions^ rnWu in 
the apjieal is governed hy the juiibthtlioa of the lustices \Uio mjuio 
tlu order (p) 


1288 The appeal must ho to the nevt practieahlo t|iiarlor or imicfor 
peueial sessions aftoi service of the oidor for leinoval, which metuiH 

the next Bossionh the date of whiih allows foi due ohhui vanoc of 
the requiieuients as to notice of ujipeal laid down hv statule or 
liV the practice of the paiticulai seshions to which the appeal is to 
l>c taken (<;) 

1289 Notue of appeal must be given within Iw'cntv-ono days tif 
aflei service of the notice of cliaigeahilit\ and of the slateinent of 

the giounds of removal (; ), unless within such |>(>nod of twenty-one 
days a copy of the depositions has heen applied for» when a finthei 
p< nod of fourteen da 3 "s after the sending of the copy is allowed (#»)• 

The length of the notice of a])])t‘al \aiies fiom bi\ to twenty -eight 
days accoiding to llie practice of the sessions to whuh the iip{>ea) 

IS taken (0 liut objection on the giouiid of a shoit notice may bo 
waived (a) 

1290 If noti(‘e of appeal is gi\en, the guardians of the appellant 
union, then solicitoi, and autliouHed agents, must be given free 
iiiccss, at piop(*i tunes, to tlie pool peihon conccined, foi the pur- 
po'.e of examining hnn as to Ins seltlement, and rnav he ponnittod 
to lemove him, at then expense foi the purpose of examination 
and for such Lime as imi}' lie m*ceshaiv {h) 

1291 The Rjijadlants must, ciihei vMfh the nofice of appeal, or ‘'onuuiait uf 
fouiteen davs at least bofoio tlic Inst da\ of the sesMons at which 

exclusive jurisdioliou to he ir app4*ah from icmoval uulen* made ify tho 
borouffli iiiHlKN s (Municipal ConJ<^ratioui» A< I, 1H82 1 1 aV 40 ViU i ftO), 

K l(i5. ii V JSuffolk (1841), 2 Q li 85, h v Nt KdmuwVi, 

tSaltt^bury {JnhahiLiutti) (1841), 2 <4 

(wi) V ilartfuld {JnluihUmth) ( Mih 222 

(a) Union ( ’hargeability Act, 1805 (28 &. 20 Vut c 70), r «1 , HiMdcd 
Panflhes and Poor Law Aincndirnnt Act, 1876 (39 40 Vict c 61), r 25 

( 0 ) Jl V ('olbecL (1840), 12 Ad & LI 101 

in} See Poor Law Aiiiondiri< nt Act, 1867 (30 & II \Kt < 106), m 27 , 

R V ^Uafforduhire Juatu-vs {1^12), R 7 Q R 288 

(«) For cases as to what constitutes tb» next practuubk seHsions, m*A\ 

J{ V Surrey JiMtteen ilHlVf I M 479. li v Surrey JumU^h 

3 Dow & L 343 , Ji v Fetrrborough Juettue (1857), 7 L At H 643 , JK v 
West Btdtng of Ymkshire Jusltces (1858), R B & L 713 , /i v Sktrcoai 
{Inhabitants) (1869), 2 £ & 186, tl? v Stmejr Junltun (1H65),4B & S 

966, Ex Oh , E v Derbyshire Justices (1871), 36 J P 663 
(r) See p 599, ante 

(t) Poor Law Procodinre Act, 1848 (11 & 12 Wt c 31), a 9 , ioe also 
Poor Rehef Act, 1722 (9 Geo 1, c 7), a 8 

(t) See jR V Sussex Justices, supra, E v Derby (Eerorder) (1850), 20 

Wtckmby {Inhabitants) [1652). iC 3 T m, R y Htrtfori. 
shirs Juitiess (1833), 4 B A Ad 661 

(t) Poor Law Amendment Act, 1834 (4 A 5 Will 4 , e 76), e 80. 



BfOt 

Bemoval 

Oiders. 


Obji^etloiui* 


Abandon* 
iniiit of 
Mpfiud 


PoOE LiW 

the ftppeal is intended to be tried, send or deliver to the reepondenil 
a written btatement of the gtouuds of the appeal. Ttue le a 0on< 
dition precedent to tho heanug of the api>eal. At the Learuig 
neltbei party can go into or give evident e of any other grounds of 
leraovul or of .ipptul than such as are set foith in the aforesaid 
order or siuttiinont (<) The stateiuont may lie sent by po8t(tf>. 
It may object tliat the jiroceduie piestiiliud has not been followed, 
that the ordei of leinoval ui notice of chuigeuhility is bad, specif) > 
mg the defect 0 ), and it should traverse any btatement in the 
ground of removal that is not admitted ( / ), and set up any matters 
on which the iippellants intend to lely (j/) 

A statement of fiivolous or vexatious giounds of removal or 
of appeal umy caut>e the offending paity to be mulcted in 
costs (/l) 

1292 Objections of defect m form of the statement of grounds of 
removal oi of apiieal must not be allowed unles-j the court is of opinion 
that the alleged ground is so iu)])erfect}\ or incoiioctly set forth as 
to he insufiicieiit to enable the paity receiving the same to inquiio 
into the subject of such statement, and to picpaie foi tiial, and even 
when the couit coiibulers that an objection ought to prevail it may 
amend tho defect, upon such teiins as to costs and posti>onement 
of tiial as appOitiH jiibt and icuhoimblo lO Hiuli amendment may 
evleiid to the addition of an ontiu'h new groniid of ajipeal, and the 
dodsion of tlie eomt thoieon is final (/<) 

1293 An appeal mav be abandoned m ilio sumo \\a^ as a renio\al 
01 del (/) On abandonment the lospondonlb may appl} to somsioii'i 
ioi tbeir costs (m) 


(e) Poor ban Ainciidmrnt Act, 18'J4 (4 \ 5 Will 4 c 70), 8 81 , Poor 
Lih Pioocduro Ait, 1848 (11 A. 12 Vict ( *11), hh 1, 2 

(</) Poor Law Auiomlmont Act, 1851 (14 & 15 \ict c 105), s 10 
(c)i 7^ V St yinne, Wettfvnnsfer (Inhabitiihlii) (IfiHi), 7 it B 241 
(/) Ji V Uoikworihy (ItthabUavif*) (1857), 7 \d iV FI 492, If v St 
John, Margate (Inhobiiants) (1841), 1 Q P 252, E v Dcdinghum 
0 Q B 053 K v lAitchford {InkobiUuth) (1844). 0 
Q B 507, E V Elleen^re {InhttbiUinU) (1849), 12 Q B 19 If a 
riiuoval Older is made on the ground that tho poor person was born in the 
parish to which lemoval is sought, the onus of pio\itig that another 
settlement had been acqiured is upon the objecting parish {Headtnaion 
Vnton Qaardtans v Ipfiwwh Union Quardianh (18^0), 25 Q B D 143, 
A ) If the adjudicated settlement is not denied in the statement of 
grounds of appeal, the respoDdciits need not prove it {E v lloekworlhy 
{Inhalntainte)^ eupra) 

(i;) generally, as to grounds of appeal Archbold, Poor Law, 15ih ed , 
pp 704 — 710 For form of notice and grounds of appeal, see i5td , p 717. 
(k) j^r Law Procedure Act, 1848 (11 A 12 Vict c 31). s 6 
(0 lh%d , 8 4 8ee also, as to aineudment. Quarter Sessions Appeal 
iiet, 1731 (5 Geo 2, c 19) 

(i) fi. V. oj the Eieten Toume (?nhabitant$) (1861), 1 B Ac S 

534 { £ V Llangemy {InhabiUtnUs) (1863), 4 B A S 311; CheUenham 
UlmttmGmrdtane y Guomtuns (1874), 30 L T 702 

(t) See p. 598, ante 

(m) (1696) 8 Ak 9 yiUl 3, c 30. 8 3 ; £ t. Mon^omerfehiTe 

JueiUifie 33 J P 0 , £ t Leede {Retindet) (1861), 3 E. A; £« 

501 . S V Over {InhibitanU} (1849), 14 Q B 425 
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ld94. tbe {>roc6ediDgs ftt the hearing clothe api)4t{ ate teguhitMl t 

by the practice of the particular sessions, and hy the ground^or the 
apiieal. The respondents have the i ight to Iwgiii, unless the aljole <Wwlt 
of the respondents’ case is adraitUHl, oi deeinod lo U admitted, by 
the gioundb of appeal, tu ahich case the appellants l»egin(«). ‘ 

The respondents ina\ call othei witnesses than those examined 
before the justices, and are not obliged to call those who were so 
examined (o). 

1395 The decision of tiie court upon the heai ing of an appeal Juiittmont. ' 
against an older of removul, whether iijion the suiliciency and 
effect of the statement of thu giuuuds of leinoval and of appeal, 
and of the notice of chaigeibility, ami of tlie copy oi counterpart 
of the oidei of lenioval sent to tlie apjiellantH oi upon any ijueHtiou 
of aniendmont, is hnal, and cannot 1)0 nn lowed hy rntuimn, 
mandamus oi otherwise ( p) In lespeet of oilier inatlers, judgment 
limy lie gi\en subject to a case stated for the cunsideiation of the 
High Court upon a point of law (*]) 

1296 If on apjieal quaiter sessions dolermines in fa\oiir of the Rcivarmriit of 
npjiellant tliat the removal was not jiistilicd, they may order the i»»inu.>n*u« 
appellant to be lepaid such a sum as has Itecii leasoiiiihly paid hy 

the parish or place on whoso behalf the appeal was made in respect 
of the lehof of the poor person in (jnestion, Imlwecn the tiino of the 
leiiiuval and the diaenninalioti of the appeal, and such sum will he 
recoveiahle in the same win ns cosU arc lecovoialdef/ ), 

1297 The com t inayoidei the losers to j>a\ to tlio oihei side r<gttiior 
sucli costs and thill ges ns the i. oil! t del ins just and IeahOllul»lo(^^, 'W-nl 
and ceitifv the amount theieof, which on default may lie levied In 
distiess and salefO Hv consent the costs mav ho tivvod out of 
sessions (a) 

(ii ) !h/ 5^wffa/ CuBf 

1296 The jiarties to an ajipeal agunst a leinoval older hav'o S|,ih,1bIpm* 
the same povvei of agieeiiig that, b\ oider of a judgo of tho*lligli 
Court, the facts should he staled in the foim >f a siiecial case for 

(a) See It v Cuinauon Juntnes (18J0), 4 B iV 4I(J Sfl, 7? v llotk- 
vxnlhy (lnkiibil<int») 1 18*17), 7 \<l St Cl 402 

(o)SeeK v yeUvr/o/t (Z«Jia6ilrt/if») (1811), fl Q H 801, Jf v iber 
gtwmnv Unum (1880), 6 Q H D 31 , and, ,ib to pnnediire and evideino 

f euerally, title Maoistratbs, Vol XtX , pp 040, 0»7, and Arcbbold, 

’eor Law, I5th ed , pp 710 — 762 

(p) Poor Law Procedure Ael, 1848 (11 k 12 \ict c 31), s 7 llicre 
cannot be a ease stated on any of th<* niattem im hided thtd (JB v JiuyUm 
o/<fc« Eleven Twne [InhubiliintK) (1861), 1 11 St S 534) 

(q) For the procedure etc ae to stating a cow , aec title Maoistbate^* 

Vol XIX, pp mieitfq • 

(r) Poor Relief Act, 1722 (9 freo 1, o 7), s 9 

(«) The court roust uae their diacretion in each case and consider the quw 
tion in relation to the particular ca«e (fi v (JllamPTgm»hir$Juitteet (leffO), 

4NewSeM Caa 110, S v M€7%oneih$htTeJustif«${lBii)f^Q B 
it) Stat (1696) 6 6t 9 Wdl 3, c 30, a 3 . Poor Law Aroendrornt Act, 

1334 (4 6t 5 Will 4, e 76), a 82 Sea thtd aa to the teeovery of comU ac> 

Freman v Bead{lM0 ), » C B (jr 9 ) 301 , MMtnd RaM On r. 

Edmonton Unton^ 1895) A C 480. 
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the opinion of fi'ie Tlig^ Court, as they have lu reepeet of other 
deciaione of |>etty cteseione (h). 

• (ill ) Arhttrntum 

1299 The p<ii tieri to an appeal may agree that the inattei in 
(liiTereiKc shall he referred to aibitration, and to that end may 
apply to a judgi of the High Couit or to quarter sessions for an 
ordei of refoieiK* (<) 

1300 The Ruanlianft of any two unions oi panslu^s, or the 
gimrthanK of u union and UieguaidianM of a paiish, oi the guardians 
of aiinion oi painh and theoveihoeis of any paiish,or the overseeis 
of any two paiishes, between whom any question affecting the 
settlement, rimoval, oi chargcahihty of anv jiooi person shall arise, 
may, if they think lit so to do, hy agieement in writing executed in 
respoefc of any gnanlians hy sealing with tin ii common seal, and in 
respect of ovoiseeis l>y the signaliues of a majoutv of them, submit 
such question to the Local (lovernmenl Loaid foi its decision, and 
the Loaicl may, if it sees ht, enteitain such qiu’stion, and by 
an order undoi its seal deteuiune the s.imc^ E\ei\ such order is, 
in all (.0111 ts and foi all purposes as to the question therein 
deteiminod (d), linal and conclusive between the paities sub- 
mitting BUth que»tion 


Part VIII.- -Vagrancy. 

Sill 1 — hi (}> III ml 

1301 The term “\agiant’* is an elastic’ one, and, as oidinaiily 
used, , no i»rec*ise meaning can he attached to it, though it nuy be 
legal ded lor most pui poses as being synonymous with vugahorid or 
loilerei (0 So fai as pool law purposes are primarily concerned, 
the cleflignation “ \aguint is chsidaced bv the (*\piesfaion “casual 
01 “casual paupei,” .nid elalioiate provi'^ion is made foi the lelief 
and incidental coutiol of destitute wayfarers (/) These latter, 
however, foim but a small portion of the offenders aimed at by 
what are known as the \agiaucy Laws, wfiicli are now based upon 

(b) hiHj Quarter Sessions Act, 1849 (12 Ai, 13 \iet c 45), s 11, title 
M AOisTliArK^, Vol XIX , p 663 

(c) Quarter Sessions Act, 1849 (12 A 13 \ict c 45), ss 13, 14, and 
see title ^AGiSTKATi.a, Vol XIX , p ^9 

(d) Poor Law Ameudniont Act, 1851 (14 A 16 Vict c 105), s 12 The 
LoW (VoTernment Board will only decide questions of law, not oi fact, on 
aueh % submisaion 

ft) lUaivkAtotie, wntmg of vagrants (4 B1 Com 1 70), calls them idle persona 
and l^slMmds, and says that ancient statutes described them as being 
“ soiofi aimaks on the night mid sleep on the day, and haunt customable 
taverns Md idehousea, and routs about , and no man wot from whence 
they ceilie« He whither they go *’ 

(/) See |iw 567, citle 
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tb© Vagrancy Act, 1824 (( 7 ), and Rare origintdl\ dIreoUid AgMaat 
each offenders, uhether via^farors or not, as imght fall within one 
or other of three arlntiai^ clasbes thciehj sot up, namely, idle ajtd 
disorderly persons, rogues and \agulirnds, and incorrigible rogues 
Later statutes ha\e pioiidcd that persons committing certain 
offences shall bo detnied to come Rilliin ono or otliei of these 
divisions, and sjp main offeudeis who ai'o in no oidinary sons© of 
the word vagrants, have been brought nndoi the laws 1 elating to 
vagrancy, and the gi eater iiumbei of the offences coming withm 
the operation of those laws have little or no lelation to tho subject 
of poor relief, but are more pioperly diicctcd iowaids the prevention 
of crime, the preservation of good oidoi, and the piomotion of 
social economy 


m 


xiiiOliiiia. 


Sect 2 — Idlt and Dtsioidnbf Pnstms 

1302 The following me comprised under tlie doHoniilion nt htieiiwl 
idle and disorderly persons — (ii-wmWir 

(1) E\erv person who Ixing aide wliollv or in jiait to inaniLmn *^'*'’^*“** 
hniiBelf or lierself, oi hiH oi Iht family, by work or other moans, 
wilfulK lefnses oi negledh so to do, In whuh lefuHal oi neglect fumii), 
or she or an} of hiB or hei faiml\, whom ho or who is 
legally bound to maintani, t-liall luiNo Ikhoiiiu iliargoaMo to 
any pansrh, township, oi jilace, oi to tho common fund of any 
union (//) 


(jf) 5 (»of) 4, < HI 

(A) Vaffrancy Vet, 1824 (5 <lco 4, c HI). « % a« extended bv the Pemr 
Law Amendment Act. 1H4U (12 A Id Viet e lOd), ft 'J l^or ImhiUty to 
inuintaiD, ftee p 57 b ( liaigc ability mav b( piovtd by a reitibca(>e 

of the gnaidians of the union (Poor Law Aim ndnienl Ait, 1H44 (7 A 8 Vut 
c 101), 8 60), oi by other lueaiia In ordu that the in gleet oi lefiifial 
may be williil, some evnhuee inual be adduced of the defendaut'ft ineariN 
or abihiy (Ho^cqood v ( (1H80), 5d J 1' 612). Imf it ih not Tiec#»«ary 

to show that he a< tually n fiiMod to woik or ih ««o idh fWUHon, for an 
able bofhed man, who ib tapahh of nnintoiniiig hi^* uinily hv woik and 
^oes not do bo, may be eoii\ic(<<l as 'tn idle and diwirdt rJy person 
(Carptntrr v SUnifa/ (1H08) d) T P 37) dLiiff rea is ntfCHMaiy tor a 
conviction {Mornu \ hdmoiulH (1807), 77 L 1' 50) Jfiit the fa^ t that 
the defendant b> hn own miMondinr han piiihiinwJl into unh a condi- 
tion that he iH un ible to woik dofM not amount to wilful iifiiBal or 
neglect (Nf /Snviouf^g I wnoi \ HvilnuAp , |11 hMiJ 2 y 11 ti05 (delirium 
treinenft) , but K<e ren/fu, I{ \ Uopktif^^ hi pm/e H Smiour*H i'nion 
(1960), 64 3 P 5H2), nor dM«« a nfu'tui t i workftubpft to cuiain londi 
tioiia which lia\e no nlation to the work itwU {Voplar OuardiauM v 
J/urtiff, 1 1905] 1 K B 738) ‘ Milking * i« a u fnhal that may be deilt 

with under th* aeitiun, «ee A O v Mtrthyr 'JydfU tJniuv, |I900J I t'li 
516, V A Isoltherft and inarimH#ic not within thw proviwion (Army 
Act (44 A 45 V lit c 5 S). hb 115, 190. ftii p 572. ante A huaband 
cannot Im 4 con^icUd iiridti the tioii for uegltiling to niauituiti hiH wi(» 
if ahe refuse* to live with luin without juaiilication {Flannnyan v Jhuhop 
Weamoutk tOfrTJnwrn (1H57). 8 E A B 451) . or w hung in adultery (If v 
FtfiilantlBtttt}. 1 B A Ad 227 . Vh%lltu$ v Houih Puhltn Vnton iJuardunin^ 
I1902J 2 J R 112 , Oovier V HaneotX (1796), 6 Term liep 663) , or if he 
bond fids believe® ahe is doing t/m ( Morris v hfhnondM (1N97). IB t ox, C (’ 
627), nnleaa he haft ioijd*»nea or connived at the tniacondint (Htlleii r* 
Olwof (1888), 20 y B 1* 354, i A ) Ae to what aoiount^ to condona 
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(2) Any woman neglefimg to maintain her bastard child being 
able wholly or in part so to do, whereby such child becomes 
chfirgeable (i) , 

(8) Every poison returning to or becoming chargeable to any 
parish, township, or place from which ho or she has been legally 
removed by oidur of justices, unless he or she produces a certificate 
of the churchWfiKlens and overseers of some oth^ parish, town- 
sliip or place, tlioiehy acknowledging him or her to be settled 
there (L) , 

(4) Every pauper leinoved undei an order obtained by the guar- 
dians of a union who returns within twelve months, and becomes 
chargeable to that union, without the guardian’s consent (f) , 

(5) Any peihon who when applying for lelief at any woikhouse, 
01 to any relieving otiicer oi oveiseer, has at the time in his 
possession and uiidei his immediate control an} property of which 
on iru|uiry he does not make a correct and complete disclosure (*i/) , 

(0) Any pauper who wilfully gives a false name, or makes a 
false stateniLTit for the purpose of obtaining lelief (u) , 

(7) Any person who obtains relief by giving a false answer or 
making a false statement (/>) , 

(8) Any peison who, for the pm pose of obtaining relief from the 
lates raised for the relief of the poor for himself or any other 
person, wilfully gives a false name, or makes oi uses a false state- 
m(3nt to the guardians of any union, oi any of their ofhceis(t) , 

(0) Ariv paupei who (i > absconds or cscRpes fiom or loaves any 
casiul vvaid bofoio he is entitled to dischaige liimsolf theiefrom, 
or (ii ) refuses to lemove to any woikhouse or as} linn, or (in) 
absconds, or escapes from, or leaves, any workhouse or asylum 
during the period ot detention , or (iv) lotiisos or neglects, whilst an 


iion, fioc title IIosbanu avi> Win^, Vol XVI , p 481) A husband w not 
liable under this section m lespeit of Ins aifo when she bei^omes change, 
able b> reason of lunacy 

(i) Poor Law \inomluioiit Act, 1844 (7 A 8 \ict c 101), s 6 Tor a 
second olfence she is punishable m a rogue and \ igiboud (ibid ), as 
which see p 010, po>t The liability ot the inotlur only attaches while 
she IS unmarried or a widow, and while the ehild is under r^ixteen years 
ol age, or, if a gul, is utuuained and under that ago (Poor Law Amend 
inent Act, 1834 (i & 5 Will, 4 c 70), s 71), and ace title Bastardy, 
Vol II , p 440 

(K) Valiancy Act, 1824 (> Geo 4, c 83), a 3 , Poor Law Amondnieiit 
Act, 1844 (7 & 8 Vict c 101), a 55 This provision does not apply to a 
return to a different paruh though aituato in the same town, uor to a person 
oommg back otherwise tnan in a state of vagrancy (R v FiUongUyilvdyib'- 
taahi) (1788). 2 Teim Rep 709, R v Barham {lahabitanii) (1828), 8 
B AtC ^0; Mmn v Datern (1819;^3 B Aid 103) As to removal 
orders, see p 590, ante 

(1) Union Ohargeabihty Act, 1865 (28 A: 29 Viefc c. 79), a 7, 

(ws) Poor Law Amendment Act, 1843 (11 12 Vict o 110), a 10 

(a) Pauper Inmates Draoharge and Regulation Act, 1871 (34 Sc 35 Vict, 
c a, 7 A s<Hmnd oonvioticm makes the offender a rogue and vagabond 
(tftAik) : ace p 610. nod 

(5) Diyidi^ Paridu s and Poor Law Amendment Act, 1876 (39 Sc 40 Vict 
e, 61)»»a 44^ 

(c) Casual Poor Act, 1882 (43 S. 46 Vict c 36), a fk 
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lotiiAtfl of any easaal ward, workhousa, or aayiditi, to do tbo 
or observe the regulations preset ibed (d ) ; 

(10) Every person relieved in a woikhoaee who refuses er 
neglects to perform the prescribed tusk, or who destroys his clothes, 
or damages the property of the guardians (*•) ; 

(11) Every person relieved out of a workhouse who refuses or 
wilfully neglectSji^ }ierfortn the task of work, or who destroys or 
damages tools, materials, or other pioperty of the guaidians ( / ) , 

(12) Every person wandering abroad, or placing hiiuself or her- 
self in any public place, street, highway, court, or passage, to Iteg 
or gather alms, or causing or procut ing or encouraging any child or 
children so to do(y) , 

(13 Eveiy {letty chapman or itedlar wandering abroad, and 
trading without being duly licensed or otherwise authorised by 
law (A), and 

(14) Every common piostitute wandeiiug in a public street oi 
public highway, oi in an\ place of public losoit, and behaving in 
a riotous oi indecent luannei (t) 

1303 Idle and disoulerly i)<3r8on8 are punishable upon summary 
conviction, if befoie a single justice or at an occasional couit house, 
with imprisonment ^ith oi without hard labour for not exceeding 
fourteen dajs, or if before two justices in a petty sessional court, 
for not exceeding one calendar month (h) A iino notetooeding XI 
01 Xoj as the case mu) be,' locoiciable by distress, iua> I>e miposud 


(ft) Pauper liiruates Discharge and llcgiilahoii Act, 1H71 (34 & 35 Viot 
c 108), s 7 Tbe muster or porter of a workhouse, oi otUeer lu charge of a 
casual ward, may take a disorderly jiauper belorc^ a justice without summons 
or warraot and coriMy the offender upon conviction to gaol (%hid , s H) 
As to the prewnbed work, see (General Dider of Local (lovc^rnincmt Board, 
18th December, 1882, PopUit Oimidtans \ Martin [JOOoJ 1 K B 728, A 
\ Badilelfiff Ex parte Moore (1906), 70 T P 340, and as to misbeha^ lout, 
set* Mile lind Guardians \ Sims, [1005] 2KB 200, Holland v VcaAtek, 
11912] 1 K U 154 

(e) Poor Law Amendment Act, 1842 (5 A 6 Viet c 5 ), s 6 , and see 
p 613, post 

if) Poor Law Aincndiiieiit Act, 1866 (29 A 30 Viet e 113), s 16 
{ 9 ) Vagrancy Act, 1824 (5 Oeo 4, c 8J), s 3 This proviMoii is aimcMl ut 
UabituaT^ggaiw, and does not touch persons collecting alms in an orderly 
manner un^r except tonal circumstances, e g , workin# 11 on strike {Potnton 
V Htff (1884), 12 Q B D 306) As to begging by children, see the dnldren 
Act. f 908 (8 Edw 7,c 67). ss 14 , 58 . 69, and title Inpams am> 1 lunmtv 


\ul XVII, p 163 * „ , t 

ih) Vagrancy Act, 1824 (5 Geo 4,c 83), s 3 As to jiedlars certiUcaU'S. 
sec the Pedlars Acts. 1871 and 1881 (34 A, 35 Vict c 96 , 44 46 Vut 

c 45), and as to pedlacs and hawkers, generally, see title Maukkis am» 
Fairs, Vol XX , p 55 * 

(f) Vagrancy Act, 1824 (6 Geo 4, c 83), s 3 Merely to accost a man 
IS not behaying in a riotous or indecent manner {R v DuKr (19<t9), 73 
J P, 88 (quarter sessions case), but to take a man by the arm and walk 
with ktm against his wiU may be such behaviour [Dmal v Denman (1901), 
66 J P 297 (North Lomdoii Sessions) ), but see, cimtra, JK v DeSmter(lHHi>)f 
44 J P. 90 (Middlesex Sessions) , see also Bonner r tuohtngton (1893), 

68 L T. 91 ^ 

(k) Vagranej Act, 1824 (5 Geo 4. e 83), s 3, Summary Junsdldtios 

Act, 1879 (42 L 43 Vict 0 49), s 20 
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skox s. of imprisonment, bat hard labour cannot be adjudged lor 

Idle and ^ault in payment ([) 

lUaardnriy , 7be punishment of an absconding pauper (m) who Is suffering 
Persons, iDff>ctious disease may be suspended till he is cay8d(R). 
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Slct 3 — Rogues and I aga 

1304 The follovMiig are comprised under the description rogues 
and vagabonds — 

(1) Persons committing any of the oflfences rendering them 
punishable as idle and disorderly persons (o), after having been 
pievioiisly convicted of any such offence 

(2) Every jieibon apprehended as an idle and disorderly 
person (7), and violently resisting any constable or other police 
officer fao a]>piehending bini 01 her, and being Bubsequently 
convicted of the offence for which the apprehension took 
place (/), 

(8) Any person running awa} («) and leaving hib wife, or his or 
lier legitimate child or children (f), chargeable (a), or wheieby she or 
they, or any of them, become chaigeable to any paiish, township, 
or place, 01 to the common fund of any union (/>) , 

(1) Any woman deserting her bastard child, whereby it becomes 
chargeable, or convicted for a second time of neglecting to main- 
tain her bastaid child (<), 


il) Sumuiaiy Junsdictiaii Act, 1879 (42 A. 43 Vict c 49), s 4 

(m) ^eo pp 562, 008. ante 

(n) Pauper Inmates Disc barge and Regulation Act, 1871 (34 A. 35 Vict, 
c 108), H 7 

( 0 ) hee pp 007 et sifg . ante 

ip) Vagrancy Act, 1824 (5 Cleo 4, 0 83), 8 4 As to second olleucos by 
paupers, see also Pauper Inmates Discharge and Kegulation Act, 1871 
(34 Ao 35 Vict c 108), s 7 

iq) StH) pp 007 et seq ante 

(r) Vagrancy Act, 1824 (5 Geo 4, c 83), s 4 

(ff) T<» (ouMitute a • runniug aw ay there must bo an absconding or 
ouuoealment or absenting by going some distance away and for some con- 
Mfieiable time, see ( amhndge V uion Guardians v Farr (1801), 25 J P 
518, prf £rl£, C J It is a question of foot for the lustices whether the 
acts alleged amount to a running away {Falhn v Buekland (1911), 105 
L T 197) 

(t) JR V 3fiitcd« (1842), 2 Dowl (n 8 ) 58 As to prosiinaption of 
legitimacy, see title Bastakdy, Vol 11 , p 427 

(a) Heath v Ompe (1850), 1 H 478 , and see Bannuierv 8uUwm 
(1904), 91 h T 380 

Act, 1824 (5 Geo 4, c 83), s 4 , Poor Law Amendment 
Act, IRiO (12 A 13 Viot c 103), s A mamed woman, deserted by her 
husband# and without separate property, cannot be conneted nndi^ thesi^ 
sectioi^ (Fetrn v Caune (1877), 2 Q B D 131) If when a man 
leaves his wife slie has sufficient means of livelihood, he cannot be con- 
^vioted without proof of knowledge of the chargeability iSweemw ▼ 
(1863), 3 B. S 329), Roldieiu and mannee are not irithinihis 
(Army Act (44 *45 Vict e 68), es 146, lllOi awd see p. 672, 
euMU ^ 

(t) Amendment AtBi, 1844 (7 8 e t01),a 6, eeemdOB, 

^ emu , m eito tide Bastardy, Vol II , p 440. Ptooeedinga may he 
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(5) Any peiWR gnh&g abrat ba a gathaaar or edlaetor of alms* 

or Onaoavooriiig procure charitable contriimiioiia oi any natoro 
CT kind, under any false or fraudulent pretence (d) ; « 

(6) Any person ugandering abroad and endearoarmg by the 
expoeute of wounds or deformities to obtain or gather almsW); 

(7) Any person wandering abroad and lodging in any barn on 
outhouse, or in any deserted or uncK^cupied building, or m the open 
air, or under a tent, or in any cart or waggon, not having any 
\isible means of subsistence, and not giving a good account of 
himself or herself {d ) , 

(8) Any person wilfully exposing to view in any street, road, 
or highway, or public place, or in the window or other part of any 
shop, or other building, situate in any stieet, road, highivay, or 
public place, any obscene punt, pictuie, or other indecent 
exhibitions (c) ; 

(9) Any person wilfulh. openly, leudlv, and obscenely exjxising 
Ills person in anj street, road, or public highuav, or m view 
thereof, or in any place of public lesoit with intent to insult anj 
female (/) , 

(10) Any male person who knowingly lives wholly or m part on 
the earnings of prostitution, or who in any public place persistently 
solicits or iinixirtunes for immoral purposes (^) , 


commencod at any time within two years from the time when ilie offender 
absconds ( v (1909), 101 L T 682, but sec v YmM 

(1862), 1 H ds 485, where it was held that tune did not begin to nm 
until the date of chargeabilitv), by any relieving olftfwr, on an informa- 
tion stating that rehet has been applied tor on behalf of the wife or 
child, and that he is uiformed and believes that the husband or parent 
has left the wife or child and gone away (Divided Parishes and Poor Law 
Amendment Act, 1876 (39 & 40 Virt o 61),s 19) It is not necessary for 
the infomiing officer to obtain the sanction of the guardians {K 
Mnehome {\se3h 11 W R 316) • 

(d) Vagrancy Act, 1824 (5 <?reo 4, c 83), s 4 

(c) Ihid , Vagrancy Act, 1838 (1 A 2 Vict i 38), s ^ see also title 
Criminal Law ano pROCEurnE, Vol IX, pp 537, 53s, 639, Indecent 
Advertisenieiits Art, 1889 (52 A 53 Virt (18) It has been held at 
quarter sessions that writing obsceme words on a gate in a public highway 
is not within the above provision {Th^man v Bradbvry (1883), 47 J P 
505) 

(A Vagrancy Act^ 1824 (5 Geo 4, c 83), s 4, see also title Chtmihal 
Law ksv pROCRDCRfc, Vol IX . p 637 

( 9 ) Vagrancy Act, 1898 (61 A 62 Vict c 39), s 1 (1) If it w made to 
smear to a court of summary junsdu*tion by information on oath that 
IS Tsaaou to suspect that any house or any part of a house is used 
by a female for purposes of prostitution, and that wiy male person riMiding 
in or fioMiiteDtiag the house is living laholly or m part on the earning of 
^ prostitute, w court may issue a warrant anthoriHing any eonstable 
to enter and search the house and to arrest that male person ( 9 b%d , 
t 1 (2)), A man proved to be living wuh or to be hafutually m the com^ 
pany#l a prostttale, and to have no risible means of subsistence, will be 
aeeam to ^ knowingly hvmg on the earnings of prostitution, unless he 
am satafy the court to the contrary iUnd , a I (3) } The wife of a person 
chamd with Uvmg on the eamiogs of her prostitution is not a comiN^t 
witiMs against her hiisbimd (Dwwaor of PoHut Pfoseculfon^ v HM 9 
(1912), 7®/ P ULi’ A ) 
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(11) Any person pretending or profeasing to tell fortunes, or using 
any subtle ciaft, means, or deviee (k), by palmistry or otherwisOi to 
deceive and impose (i) , 

(12) Every poison found in or upon any dwelling-house, ware- 
house, coach-house, stable, or outhouse, or m any inclosed yard, 
garden, or area for any unlawful puipoBe(4), 

(18) Every suHiiected person or reputed thief frequenting or 
loitenng about or in any river, canal, oi navigable stieam, do^ or 
basin, or any quav, wharf, or warehouse near or adjoining thereto, 
or any street, higliwav, or a\enuG leading thereto, or anj place of 
public resort, or any avenue leading thereto, or anv street or any 
highway, or any pl.ioe adjacent to a street or highway, with intent 
to commit a felony (/) , 

(11) Every peison having in Ins oi her custody oi possession 
any picklock, kr^j, (low, jack, bit, or other implement, with intent 
feloniounlv to break into any dwelling-house, warehouse, coach- 
house, stable, or outbuilding (m); 


(h) It has been held that the “device” must be i/enerurwith 

palmistry, and that the word docs not include a conjuring tnek (see John»ofi 

V Fernifir (1869), 3) 1 P 740), hut compare cases cited infra, and see 
/i* V Ward (1900), 04 J P 776 (Oential Criminal Court) 

(i) Vagrancy Act, 1824 (5 Oeo 4, c 83), 8 4 As to foitune tolling as a 
niisdeincanour, see title CiUMibAL Law and Procedvre, Vol IX , p 692 
It IS not ne<50H8aty to prove that the defendant had actually told the 
l<utuno of an individuHi , the offeiue is the offering to do so {Pentiif v 
IlanHon (1887), 18 Q B I) 478 (adveitisoment offenng to cast nativities 
or tell fortunes by moans of astrology) ) iSpintiiali^ts and others who 
profess to commune with the dead maj bo pioceedtd against under this 
sec tion, by virtue of the words ‘ or otherwise ” {Momk \ JliUon (1877), 
2 J,\ 1) 268, Ji V Middliser Junhces (1877), 2 Q B 1) 516 , £ V 
Fntwtfiltr, Kr parte Jonm, fl809] 1 Q 1) 846) 

(A) V agram V Act, 1824 (5 (»oo 4, ( 8J), s 4 It is. perhaps, doubtful 
wliethei the unlawful pin pose need be a hlonioiis purpose (si^e Knkin 
v denlim {1803), 0 Cox, V 311) but there must bo a purpose to 
(oruniit an offence punishable as a ciime, and not a more offoine against 
( q , mniality (II ayes \ Steukenaon (186U), 3 L T 296) It is not 
iu^'i'esHarv that the arrest should be made upon the premises (Moran 

V Jone^ (1911) 27 T L R 421) 

jl) \ agranty Ai t, 1824 (5 (wco 4, r 83), s 4 Penal Servitude Aet, 1891 
(54 Ar 55 \'ict c 69), s 7 In order to prove intent it is not necessary to 
show that the accused was gmlty of any particular act or acts tending to 
show his purpose or intent , ho may be convicted if, from the circumstances 
of the ease and from his known eharaeter, the court is of opinion that be 
w as intending to commit a felony (Prevention of Cnmcs Act, 1871 (34 & 35 
Virt e 112), s 15, and see A* v Paicff (1911 ), 75 J P 432,1 r A , and 
tule C riminal Law anti PROCLPrjiE, IX, p 383) A public high- 
way IS not neressanly a place of public resort , it must be shown that 
it that It leads to or is adjRfient to, one of the other designated 
places (Ae Tiirwon (1870), L R 5 Lxih 257. following & Jone# (1862), 

7 Kxch 586 and not following R x lirown (1852), 17 Q B 833) The 
platform of a railway station is a place of public resort Daru (1857), 

i ^ ^ Tayhr (ISM), 21 

J r w8) A private house in whnm a sale by pubbo auction lining 
on IS* mr the time being.^a place of pnbhc resort (SsmU v Toylor (1859), 

7 0. » (K S ) 160) ^ 

(at) Vagrancy Act 1824 (5 Geo 4, c 83), s 4 In addition to fine or 
iinpnsonnieiit (wh' p 613, pont), the implements will be foifeiteii 
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(16) Every person being armed with any gnn, pistol, hangM, 
cutlass, bludgeon, or other offensive weapon, or having upon 
him or her any instrument, with intent to commit any felonimw 
act (w) , 

(16) Every panpei who wilfuU\ destroys or injures his own 
clothes or damages any of the property of the guardians to) , 

1305 Every peison plaung oi betting by way of gaming or 
wageiuig in any stieet, load, lughwav, oi other open and public 
place, or in any open place to which the public have or aie pt-r- 
mitted to have access, at or with any table or instrument of gaming, 
or any com, card, token, oi othoi aiticle used as an instrumont 
01 means of such wageiing oi gaming, at any game or pretended 
game of chance, is punibhahle as a rogue and vagabond, or by 
fane (p) 

Undei the Lotteries Acts, persons coniicted of selling tickets in 
a lottery aie to be deemed to bo logues and vagabonds (</) 

1306 \nv peison iiiituily confessing himself a deseitei oi to h« 
improperly nhsont fioin one of llis Majesty's ships, or making a 
false statement on enlistment m the naial set vice, will he doeuied 
to be a logne and vagabond within the meaning of the Vagrancy 
Act, 1824 (/ ), ‘itid maj be pumshed accordingly (*) 

1307 Ceitnm offenders against the pioiisioris regtilaliitg alien 
iinmigMtioii aio deemed to bu ingues and vagabonds!/) 

1308 A logno aiul vagabond inav,on conviction of Ibo offence 
before one justice or before justiees silting m an oeeasioiial court- 
house, be lined not exceeding 2Us oi sentenced to not more than 
fouitoi'ii dajs’ impiisomnent v'<), oi if convicted hefoie two jtibliees 


(Vagrancy Act 1824 ('itico 4 . c 8 J). h 4 ) As to potwcBsion by night, 
BOO title * iiiMis At Lvw A\i> I’noo oi KF, Vol IX, )» <t 7 r» 

(a) Vagrancy Ati, 1821 (5 ('cvi 4, c 81). s 4 )i, uldition to fine or 

imprisonment (see the tc \t, oiyxO.tho weapons will l»e iorfeited (Vagrancy 
Vot, 1824 ('» Geo 4, c 81) a 4) As to going armed, w>o title ( kimjsai 
Law AM> rKOiiutRi. Vol I\ , p 408 

(o) 1‘aupor Inmates Discharge and Kegulatioii \<t, 1871 (34 A. 33 Vitf 

e 108), 8 7 > 

(p) Vagrant Act Amendment Act, 1873 (30 Sc 37 Vitt c 38), » 3 , see 
title (lAMiicO AND Wagrbinc.. Veil XV, n 291 A hackney camngo 
standing in a street has been held to bo a public place (H r H’rlUr (1894), 
58 J P 286) 

(g) See title GAWisGAvnWAGERiRO.Vol XV, p 302, and ibid , note (w), 
for rte special punishment A bmi(pd hsbilitv company cannot bo con- 
noted nndcr the Lottenos Acts as a rogue and vagabond {Havke v Hullon 
lE ) d! Co , LUl , f ltH)9] 2 K B 93) 

(r) 5 Oeo 4, o 83 

(tl Naval DeaertorsAet. 1847 (10 & II Vict c 62), s 10; Naval Knhsf- 
meat Aot, 1853 (16 5t 17 Vict o 69), s 16 3 he laaGmeotioned section 

does not apply to a person deiinng to enter the Koysl Naval Reserve 
(Wfotlkorpf \ ros’/cy, 11905) I K B 286), see title ttoTsi Fosits 
(« See title Am NS Vol I p 328 ♦ 

(e) StimiiiSTy Junsdittion Act, 1879 (42 A 43 V ict fi 49), s -,0 
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in R petty Bcssionol cQurt, be uninrisoned, vrith or vUbont bard 
labonr, for not more than thiee months, or be fined not exceeding 
with imprisonment without hard labour in default of 
distress (w). 


Kect i —Jniinnijihh llnguft. 

1309 The following may be dealt with as incorrigible rogues ; — 

(1) Every poison committing any offence which shall subject 

him or her to bo dealt with as a roguo and vagabond (x), anch 
person having been at some former time adjudged so to be and 
duly convicted thcioof (y ) , 

(*2) Every poison apprehended as a rogue and lagalwnd, and 
violently resisting any constable or othei police officer so appre- 
hending him or her, and who is subsequently convicted of the 
ofibnee for which he or she was so appiobended (a ) , 

(3) Eveiy person breaking or escaping out of anv place of legal 
conlinenient before the expiiation of the teim for which he or she 
has lieen committed or ordcii'd to be confined by virtue of the 
\agiancy Act, 1821 (h) 

1310 Any person convicted bv a justice or justices of an offence 
winch constilutos him or her an incorrigible rogue most be com- 
mitted to prison, with oi without bard labour, until the ne\t gcneiul 
or quarter scssiotis of the (icaco (< ) At such sessions the court 
may examine into the circumstances of the case, and mav order 
that the offender he fuither imprisoned with haid labour for not 
exceeding one xeai fiom the date of tlie older, and, fuither, that the 
offender, if a male, be whipped at such time dining his imprison- 
ment, and at such place, as, according to the natuie of the offence, 
the court deems to lie expedient (rf) In such cases as begging the 
ninxinium scnience should not be imposed in the absence of 
aggravating ciicumstances (c) An appeal against the sentence 
liujiosed by qnniter sessions lies to the Court of Crinunal 
Appeal (/) 


(»') Vagrancy Act, 1824 (5 C»eo 4, c 83), s 4 

(w) For scale of nnpiiaonmont in default of payment, see the Summary 
.Turmdiction Act, 1879 (42 & 43 Viet o 49), sa 5, 47, and title 
MAmsiRATisS, Vol XIX, p 604 
(Jr) See p 610, ante 

(y) Vagrancy Act, 1824 (6 Geo 4, e 83), s S Ihere must be evidence 
lliat the ofienticr has been previomiy eonvn ted os a rogue and vagatmud 
ln4t»r&lie can be convicted as an nicomgtble rogue uimcr thin provwion 
{/{ V , «ro*»MW», [19091 1 K B 43». CCA) 

(o) Vagrawr Act. 1824 (.s (>d 4, e 83). a 6 

(f*) SGco 4,0 83, 8 6, see also title CiuiflNAi. Law aKd Procsdvrx, 
Voi IX, p .'’>08 

Yagranev A«t, 1824 (5 Geo. 4, e. 83), s. 6 , Summary JuriodwtioB 
Aet, 4879 (42 & 43 Viet e 4ft). b 4 
(4^ Vagrancy Act, 1824(6 Geo 4. c 85), *. 10 
(4) » W V«oper (Iftl0).^6 J 1' 126. C C A ; and MU 42 T. 

(IftOfiV ^ ** 286, C G A 

(/) B T, [IftOftJ 1 E 9 439. C C A. 
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Becx. 6 ‘^Practwtn 

1311. Any person may appieheud wtfehoxit vrarrant anyone topnd 
offending (y) againsi; tbe Vagrajicy Act, 18S4 (k), and may convey 
him before a justice or justices, or dtdiver him to a peace 
officer (*) for that purpose (i), A constable refasiog to take him 
into custodv, and any person huideriug a constable in the execution 
of the Act(f), may be hned a sum not exceeding £5{m) 

1312 On a charge of neglecting to maintain or deseiting wife or 
family, the wife or husband of tho person chaiged is a competent 
and comjiellable witness (it) 

1313 Any money found njion or in the possession of an offender i>»yinrat ut 
may be applied towards the ev|)enses of his apprehension, conveyance 

to prison, and mamteinance thoio If money suffaciuut for those 
purposes is not fouud, las effects may he otderod to he sold and so 
applied, any surplus being returned to him (<>) 

1314 A justice, upon information on oath that any person ailhtii Soirrh 

the purMOW of the Vagiancy Act, is, or is leasonahly 

suspected to he, harhonied or concealed m any house kept fur tho 
lodging of travolleis, maj, by warrant under his hand and seal, 
authoribo any person to enter at any time into such house and 
apprehend such person (p) 

1315 An appeal against a (onviction under any of the three Aj>i»<ttt 
heads dealt with above lies to quaitei sessions ('j), but not to tho 
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{g) The peiHon muist be actually cnniinitting one of tlic 8p<H.ifled offeneeK , 
see Horley v Roqen (18(H)), 2 K A& £ 674 As to ari'est generally, fieo title 
( BIIIINAL Law and PBOCkDORE, Vol IX , p 266 

{h) 5 Geo 4, c 83 Tho person gmug into custody or approhondtn)^ an 
offender i» not liable for the costs of tho pro<4ccuUou (Ueddinh v Utlchtnor 
(1878), 40 L r bo) ^ , • 

(i) As to ho IS a peace officer, sec title ('uiilitlAL Law avd ruuCEDCBL, 
Vol I\ , p 298 

(k) Vagrancy Act, 18J4 (5 0*o 4, o 83), 8 6, 

(l) 5 Geo 4, c 83 

(w) Ibid ,8 11 , see also buminar} JuruiHlicfion Act, 1884 (47 A 48 Vut 
c 43) 

(n) Criminal Evidence Acl, 1898 (61 A 62 Vict c 30), « 4, Bched 

(o) Vagrancy Act, 1824 (6 <iOo 4, c 83), « 8 As to costs generally, see 
title Maoistkatls, Vol XIX , pp 604, 6^, 648 

(P) Vagrancy Act, 1824 (5 Geo* 4, c 83), s 13 As to w^arch war- 
ranto genwally, see title Criminal Law and PkocedIiBK, Vol IX , 

^ (ff^Vagrancy Aet, 1824 (6 Goo 4, <* 83), 8 14 , Vagrancy Act, 1838 
(1 A 2 o 38), a 1 , Sttiumary Juruidiction Act, 1884 (47 & 48 Vwt 
c 43), Sched The proaecutor’s coau of appeal may bo ordered by qoartor 
Beasiona to be pud by the treasurer of the couatv, nding, diviuon, or place 
m which the onence was committed (Vagrancy Act, 1824 (6 Geo 4, c 83), 
s 9) If stM^ piaoe is a borough having a separate commisston of the 
bat not a sepaMte Court of quartw ■essions, the order for paymeut 
ihfrnM be made upon tho county treasnrer, not upon the borough treasurer 
The word “ pi s*” ” m thuZ , s 9, must be construed as meaning a place 
faavina a separate court of quarter sessions (JS v fTsrt 
ri90(n 1 Q. B 291) At to oorts of appeal, see title MaciixiuiM, VoL 

XIX.. p 649. 
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Court of Criminal Appeal, as such a conviction is not a convietion 
ui)on indictmt-nt (0 An appeal, liowevei, lies to that court against 
a sentence unpotiod at quarter sessions upon an incorrigible iogne(<). 
If the conviction w ctmfarraed by quarter sessions and the appellant 
18 not 111 custody, it is foi qututer sessions, not foi the convicting 
justice or jusIkch, to issue a wainiut for bia apprehension to 
undergo Ins sentence (a) 

1316. The jirovtsions as to payment of costs m ciuninal cases 
apjdy in the case of a person comnntletl as an mcoriigible rogue 
as if he had tieen (onnniltoJ for tiial for an indictable offence, and 
in the case of any appeal under the Vagiancy Act 1824, as the 
healing of the a|)peal tiy the court of quatlei sessions vveie the 
tiial of an indictable oHeiice {!>) 


Part IX.- Old Age Pensions. 

Sixr l—lhf Pnismn 

1317 By an old a^o pension is nioant the XACeklj paMiicnt out of 
inonejB piovidod l\> BailiaiiKMii whicli a person is entitled to leeeno 
by viitue of the proMsions of tlie Old \ge Tenbions Acts, 1008 and 
1011 ((), ^\lunl aiul hO long as sucli iiersoii satisfies tlio conditions 
pioscnbod bv tbose Acts, and in aocoidanee >\itb the legulations 
made tboieundoi b> the Tieubiii} o/) 

1318 In oidoi to be entitle 1 to leceuo an old ago ponton a 


(r) 11 V (l^lOsS) 72 J V 427,0 V A , seo title Criminai Law 

ANM» pROf * Di'RF\ A ol l\,p 44J It Hiiflbitiit if the iioti(4) of amnal 
sdates that the iu>pollaut waa not guilt > (11 ^ ^ewmatk niton Tyne 
JtiiUoe^ (1831), 1 B ^ Ad 933) As to appeals generally, see title Magih. 
iLAlhS, Vol XIX , pp 042 rt Btq 

(«) H V (191)9] 1 Iv 1) 439, C 0 A The Home Set ret arv, in 

the oonaideiatiori of anv tuHitioii foi merty, tan, how cm r. refer the whole 
matter to be dealt witli bv tbe Point of Ptiminat Appeal, under tin I'lniiinal 
Appeal Act, 1907 (7 Fdw 7, c 23 ), h 1 *», eee title Crimi>al Law a\d 
PROCJbDl HE, Vol IX , p 443 
(a) Ntrpatk Afoore (1837), 1 Jur F3.> 

(fc) Coats 111 Pnnmial Pohcs Act, 1908 (H Edw 7, c 15), b 9(4), see 
title Criminal Law and Procldure, Vol IX , p 328, note ($) 
io) 8 Edw 7. c 40 1 A; 2 Geo 5, c 10 Tt should be noted that 

the proviBious of the Old Age Pensiona Act, 1911 (1 2 Geo 6, c 16), 

maddtjrifig the atatutory couditiona for the receipt of a toubiou are 
not to operate bo as to disentitle a person then in receipt oi a pension 
to eqntiime to leeeire t&ia pension or to reduce the rate of pensioR 
(i6id,a,T) 

(d) For theta regulations, see Old Age Pensions Begulations, 19)1 
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person of either sex most have attained tha age of seventy («X an4 (Mot. i. 
must satisfy the pension authorities (/)— 

(1) That for at least twenty years up to the date of the receipt 

of any sum on aoeount of a pension he or she has been a British a™ 
bnbject<<;f), except in the ease of a woman who satisfies the pension 
authorities that she would but for her marriage with an alien, have 
fulfilled such condition, and that, at the date of the receipt of any 
sum on account of a pimsion, the alien is dead, or the marriage 
with him has been dissolved or annulled, or she has, for a period of 
not less than two yeais up to the said date, been legally separated 
fiom or deseited b\ him (/i) , 

(2) That for at least twelve yeais in the aggregate out of the It«idpnr^ 
twenty years up to the date of the leceipt of any sum on account of a 
pension he or she has had his or hei residence in the United 
Kingdom In computing such period of residence, thoie iiiuht be 
counted as lesidence in the United Kingdom (i ) any peiiuds 

spent abioad ni any service undei the Crown, the rinunneiatiou for 
whicli 18 paid out of moneys provided by Parliament, or as the 
wife or seivarit of a peison in anv such seivice so remunerated, 

( 11 ) anv penuds spent in the Channed Islands or the Isle of Man by 
a peibon born m the United Ivingdom, (iii ) any peiiods spent 
abroad bv any peison duiing winch that peison has maintained or 
assisted in mamtaimng an} dependant in tlie I nited Kingdom , 

(IV ) anv jieiiods of absence sjient m service on Isiaid a vessel 
legisleied in the I mted Kingdom by a {leison who Ik'Ioio his 
absence on thiit seivice was living m the I nited Kingdom, and 
(v ) any' jieiiuds of temporal y absence not evceeding tliroe months 
in dination at any one time (t) , and 

i8) That his oi her yeiuly means, as calculatisl m the jircscrilied mesiM 

manner, do not exceed X'81 10s (4). In calculating the means of a 
peison account must be taken of (i ) tJie year)} value of any 
projicrty lielonging to that peison (not liemg piopeily itersonally 
used or enjoyed by him) which is invested, or is otlierwiso ifbt to 
piofitable Use by him, or wluch, though cajiable of investment 
or profitable use, is not so invested or put to profitable use 
by him, the yearly value of that piopeitv i ung taken to lie 
one-tnentielh part of the capital value tIni8of(/), <ii ) the 
income which that jierson may leasonablv expeit to loieivo duiing 


(•) Old Age Pensions Act, 190S (8 Edw 7, « 40), s 2 (1) A person is 
deemed to have attamed the age of seventy on the coramencement of the 
day previous to the seventieth anniversary of the day of birth (Old Age 
Pennons Act, 1911 (1 & 2 Geo 5, c 16), s 1) Attainment of the age of 
seventy IS a oonditioD precedent to the receipt of a pension , see Murphy v. 
JJ,[1»11]A C 401 

(J) See p 621, potl 

(a) Old Age Pensions Act, 1908 (8 Edw 7, c 40), s 2 (2) 

(k) Old Age Pensions Act, 1911 (1 & 2 Geo 5, c 16), s 3(1). 

(t) Ibid , B 3 (2) 

\k) Old Age PensioDS Act, 1908 (8 Edw 7, c 40), s 2 (3) 

(l) Where under this provision the yearly value of any property is taken 
to be one-twentieth part of the capital viUue theroof, no account mast be 
taken nnder paragraphs (n ), (in ), or (iv ) of any anpropnation of that 
property for the purpose of cuircnt expenditure (Old Age Pensions Aet, 
1911 (1& 2 Geo 5, c 16), s 2(1)) 
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the eoecet'clmg year in „cash, excluding any sums receivable oh 
aooount of an old age pension under tbe Act, and excluding any 
sums arising from the investment or profitable use of property (not 
being property personally used or enjoyed by him), that income, 
in the absence of other means for ascertaining the incom^ being 
taken to be the income actually received during tbe preceding year , 
(111 > the yearly value of any advantage accruing to that person 
from the use or enjoyment of any property belonging to him which 
18 personally used oi enjoyed by him, except furniture and personal 
effects in a case a here the total value of tbe furniture and effects 
does not exceed Jt’.iO and (iv ) the yeaily value of any benefit or 
privilege enjoyed by that person (m) 

In calculating the means of a person being one of a married 
couple living together in the same house, the means must be taken 
to be half tbe total means of the couple (n) If a person has directly 
or indiiectly deprived himsolf of any income or property m order to 
qualify foi pension or for the receipt of a higher rate of pension, 
that income or tbe yearly value of that property must be taken to 
be part of the means of that person (o) 

1319 A person is disqualified for receiving or continuing to 
receive a pension 

( 1 ) While he is in receipt of an> poor relief, other than medical 
or suigual assistance (including food or comforts) supplied b> oi 
on the fcconiineudation of a medical ofticoi, oi relief given to such 
poison 1 )> means of the maintenance of a dependant m a lunatic 
asylum, inhrmar> or hospital, or other than the payment of anv 
expenses of the burial of a deiwndant, or othei than any other 
lehef whu'li h) law la expiessh cleclnred not to ho a disqualification 
for registration as a parliamentary elector or a reason for depriving 
any poison of an^ franchise, light, or pinilege ( p), 

( 2 ) If befoie he becomes entitled to a pension he has habitually 
failed to work according to his abilih, opportunity, and need, for 
the uiaintenauce or benefit of himself and those legally dependent 
upon him (q ) , 


(?a) Old Age Pensions Act, 101 1 (1 & 2 Geo 5, c 16), s 2 (1) 
in) 7M.S 2 (2) 

(o) Old Age Pensions Act, 1908 (8 Edw 7, c 40), s 4 (3) 

{p) Ibtd ,8 3(1) (a) Any rule of law and any enactment tbe effect 
of which 18 to cause relief given to or in respect of a wile or relative 
to be treated as relief given to the person liable to maintain the wife 
or relative does not apply to disqualify for pension (see Old Age 
PeniiQjps Act, 1911 (1 A 2 Geo 5, c 16), s 4 (J) ) The receipt or a 
pemubo does not deprive the pensioner of any franchise, right, or privilege, 
or subject him to ain disability tOld^Age Pensions Act, 1908 (8 Edw 7. 
e 40), 8 1(4)). 

(g) This disqualification does not apply if the person has continnonsly for 
years up to attaining the age of sixty made proper ptoVisiott iq^nst 
om Mffp, sickness, infirmity, or want or loss of employment, soehprovWn, 
wlMNik,^ade by (he husbami m the case ol a married eonple UvingtogetluH', 
is prti\isioii made by tbe wife as well as by the hnsbana^fttM , 

4^9) A person attains the age of sixty on ibb commencemetit 
of tht'^QM bri^itjus to the sixtieth onoiTeiaary of the day of birth; 
see Old A|(e Pensions Aot^l'911 (1 dc 2 Geo 6, o 16)* s I, For a 
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While he le (l^iaiiied in env aeylaie 'withm the meenuig of ftwf. i. 
tlie Louacy Aet, 1^0 <r), or \vhile he ts being maintained in any _ , 

place as a pauper in cninmal lunatic . • twmti 

(4) While detained in prison under any sentence iuiiKH'ied aithout uuawjrT 
the option of a fine,^ and for a further period of ten years after t^ imurisua. 
date On uhich he is released tiom piisou(u), or, if the term for moat 
which he has lioen ordered to be impusoned ’without tho option of a 
fine does not exceed six weeks, for a fuithei period of two ;tears 
after the date on which he is released {h) , 

{5) During the continuance of any period of disqualification Bvonfcrut 
arising or imposed in consequence of conviction for an offence (t) 

In addition to the specific disqualification lueutionod above (d), a 
person of sixty years of age or upw'ardb(r) w'bo, having been 
convicted before any court, is liable to have a detention Older made 
against him as an habitual drunkaid( f ), and is not in consequouce 
necessarily disqualified for peubiuu, niav bo ordered by the court to 
be disqualified fui an\ peuod not exceeding ten years ( 7 ); and any 
person already in leceipt of a pension w)io is convnted of certain 
specified oftencc'S t/<) will, if not olhoiwise subject to disqualifica- 
tion, be diviuahfaed fut receiving or continuing to receive a jieubioti 


dciluitiuu of ‘ proper proMoiou," see Old Age Fcnsious Uegulaiiuns, 1911, 
fc 30 

(r) 63 &r 64 Wt c 6 By tbul , s 341, * asYliim ’* nieatm an asylum 
fur lunatirs provided by a county or borough, or by a niitoti of ooniitic* 
or boroughs Hee also title Lunatics ano Pbksoss or t’NSuuxu Muil*. 
\ol XIX, p 440 

(«) Old Ago Pensions Act, 1908 (8 Ldw 7, c 40), s 3 (1) (c) 

(а) /tid.B 3(l)(d), (2) 

(б) Old Age Pensions Act, 1911 (1 & 2 Oeo 5, c 16), s 4 (2). 

(c) Old Age Pensions Ac t, 1 908 (8 Kdw 7, c 40). s 3(l)(d) 

{d) Namely, under tbtd , s 3 (2), as supphuunlCHl by the Old Age 
Pcusions Aa, 1911 (1 & 2 («o 5, o 16). s 4 (2) 

(c) See note (o), p 618, ante • 

(f) Under the Inebriates Act. 1898 (01 &, 62 Vi> t o 00), sec title 
Ckiwinal Law ajiU Phocloiki, Vol IX , p 417 
( 0 ) Old Age Pensions Act, 1908 (8 Ldw 7, c 40), s * (8) 

(A) J e , any offence meutiuucd or d<*emcd to be miiilionid or included 
in the Inebriates Act, 1898 (61 A 02 Vict c 60/, Rchcd I, Mamely 
being found drunk in a highway or other public place, abether a 
building or not, or on licensed promisees . bejng guilly while diuiifc of 
riotous or disorderly behaviour in a highway or other public place, 
wliet|ier a baildwg or not , being drunk wlule ui charge, on any highway 
or oteer pubbo jdace, of any t.arriage, horse, cattle, or steam'Cugine , 
being drunk when in possession of any loaded firearms (Licensing Act. 
1872 (36 & 38 Vict c 94). s 12). refusing or failing when drunk 
to quit licensed premises when so requested (iW , s 18) , refuMng or 
failuig when drunk to qnit any premises or place licensed under the 
Refreshment Houses Act, 1860, whra so requested (Refreshment Houses 
Act. 1860 (23 8c 84 Viet c 27), s 41), being found drank in any street or 
pubUe thonHighfate within the Metropolitan Pohee District, and being 
g^lty while wimk of any riotous or indecent behavtour (Metropohtan 
Poliee Aet, 1839 (3 4t 3 Viet e 47), s. 08) : being drank in any street, and 
twang guilty of riotoiu OT indecont behaviottr riierefii (Town Pohee ('lat^ 
AeC^lS47 (10 & 11 Viet c 88), a 29) , beutg intoncated white driving 
a baokney eamage (ibtd , a ei)i being drunk dnnng employmenh w a 
dttver of a haoknoy carnage, or aa adnver or oondnetor ora stag«i carriage 
in the Metropolitan Police District (Loudon Hackney t'arrhlges Act, 1843 
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for R ][>erio(l of six monthe after the date of his conviction, tthleSI 
the convicting couit direct to the coiitiai} (0 

1320 Tiie rate of peiiaioii payable deiiends upon the jeaily means 
of the jMUbioncr, vaiying fiom 5» to 1« a Meek (A), and, subject to 
tlie duel lions of the Tieasui^ in siiecial casos, is paid weekly in 
udvaiue on Fiidav, in such niunnoi and subjeit to buch conditions 
as to identihcation as the Tieasury dnect(/) No sura, hoaevor, 
can lie paid on anount of iiension to any {leisoii while absent fiom 
the United Kingdom, oi aflci three months from the date on which 
it became payable (m) 

1321 A peii'^ion cannot be assigned or chaiged, and on the 
bankruptcy of a penhionei the jiension does not enuie for the benefit 
of Ins crodilois (a) 

1322 If foi the purpose of obtfiiiiui" or continuing a pension, 
or of obtaining or continuing a pension at a higher late than ib 
appropriate t/O the cimo, either foi himself or for any other person, 
any person knowingly makes any false statement or declaiatioii, he 
IS liable (»n sunnimiy conviction to impii^onment foi a term not 
exceeding si\ months, with haid laboiii (f>) 

1323 If it IS found at am time that a peibon has boon ui loeeipt 
of a pension while the biatutoiy conditions v\eio not fiillilled, or 
while ho was disqualified, oi of a pension at a late highei tlian the 
appiopieite iat<\ lie, oi m ease of Ins death his peisonal lepiescn- 
tative, will be liable to repav to the Tieabuiv an\ sums improperly 
leeeivod as pension, which biinis may be recovered as a debt due to 
the Crown (p), oi may be deducted fiuia any bums to which 
the person i)ecomeb entitled on account of an old age pension In 
the ca^e of a peisonal lepresentative the deduction can only he 
made fiom any sums to which he becomes entitled as a personal 
iopi(?sentative {q) 


(6 iV 7 Vict c 80), 8 28), being diiirik and pcibiHting, after being refused 
admiBbioii (Jii that account, m ittoinpting to enter a passenger steamer, 
bcMiig diunk on board a jiasseiiger steamer, and refusing to leave such 
steamer when requested (Merchant shipping A(t, 1894 (57 U 58 Vict 
c 60), 8 287) « being found drunk m any highway or other pubhc place, 
whether a building or not, or on any licensed premises, while having the 
charge of a child apparently under the age oi seven years (Licensing Act, 
1902 (2 Edw 7,0 28), s 2) 

(i) Old Age Pensions Act, 1911 (1 A 2 Geo 5, e 16), s 4 (3) 

(k) Old Age Pensions Act, 1908 (8 Edw 7, c 40), s 1 (2), Sched 
(0 IM , s 5 t 

(m) Old Age Pensions Act, 191 1 (1 A 2 Goo 5, c 16), s 5 

(n) Old Age Pensions Act, 1908 (8 Edw 7, c 40), s 6 
(e) i5id,8 9(1) 

(j») s 0 (2), Old Age Pensions Act, 1011 (1 A 2 Geo 6, c 16), 

S. 7 U}» ^ Otle Chown PkACTlCib, Vol X , pp 14 et segr As to the 
eonolilttrenesB and proof oX the decision of the local pension committee 
on p^t as to the improper receipt of pension, see Old Age PeasioDS 
Aot,T(rr> (I Sr 2 5, 0 16), s 7 (2) 

(() I6«,l. 7(3) 
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Bbct. 2. — The PautoH A«thonUie$, 

ld24 The Old Afie Putieioiis Aft8(i) ere ediuiuistered ^bs 
Local Gorerniuent Boaid (») as the cential penwon authoufc) {t), 
by local penaion couiniitfees, and by })eiiuon ofticers who are 
appointed by the Treasur;^ These autlionlieti act in accord* 
ance with regulations inadu by Iho Tieasury ni coiijunciion with 
the Board and with the Puslniabter'Oeneral (so fai as relates to 
the Post Ofiiue) Such regulations may premribe the cMduiue 
to be required as to the fiilhlment of 8'tatutor\ conditions , the 
manner in which claims to [lensions are to be made, considered, 
and determined , the mode in which questions are to l>e raised , 
the numliet, quorum, term of office, and proceedings gonorallv of 
the local pension lommittee, the use by the cominittee of any 
offices of a local authoiitv, the tiuyment of expenses, and other 
matters necessaiy for cairMiig the Aits into etfect Itcgulalion:) 
must be laid befoie each House of Parliament (a) 

1325 The louncil of even coniitx (//), and of each boiougli and 
urban district with a population of 20,000 oi ovei, appoint a local 
pension committee fot their area Tlie iHirsons apiunnted to be 
members of a committee need not Ih‘ ni«AmlK‘rB of the council 
appointing them A comm'tlee may appoint sub-committees, 
consisting either wholly oi paitly of thcmonilieiH of the lommittee, 
and may delegate, either absoliiteh ot conditionalh, any of thou 
powers and duties to any such sub-coniimttee (< ) 

1326 All claims fur old age pensions, and all questions wbethei 
the btatutoiy conditions aie fulblled m the laso of un\ claimant or 
]>en8ioiier, and all questions of disquahlicalion, coiuohefoiethe local 
pension committee, who must, except iii the case of a question which 
has been originated and alieady repoited on by the pension officer, 
refer the claim or question to the ]M>nsioii officer foi reinn t and inquir} 
The officer must inquire into and uqiort upon the matter, anil tliu 
committee then consider the cose and give their decision (d) 

1327 A question may be raised at any time, whether at any time 
or during auv period a person has been in receipt of an old age pension 
when the statutory conditions were not fulhlled, or when he was 


(r' 6 Edw 7, c 40 , 1 & 2 (>«o 5, c 16 

(*) As to the Local Govornuient Board generally, see tillc (Jossiltu* 
TiOMAL Law, Vol VII , p 103 
(!) Old Age Pensions Act, 1908 (8 Fdw 7, c 40), s 8 (3) 

(k) Jhd , B 8 (4), Finance Ait, 1908 (8 Ldw 7. c 18), s 14 Order in 
CouDod, lath February, 1009; Old Age Pensions Regulat ions. 1911 r 32 

(a) Old Age Pensione Act, 1008 ^ Kdw 7. c 40), s 10 Ibe Old Age 
Pennons Regulations, 1911, have been mode under ibis authorisation 
The Treasury have also by Minute, dated 20tb August, 1908, given instruo- 
tM MU on bnaoeul matters to the pensmu committees 

(b) The Smliy Ides are deemed to be a county (Old Age Pensions Act, 
1906 (8 Edw 7, e 40) s. 11 (3) ) 

(d) JM , 8 7 (l)’(a),\b) For the duties of the officers^ see tbs Old Ag* 
Peusiutts BegulaUoos, 19I1, tr. 9, 10, 
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disqnalified for receiving the pension , and whether a person has 
been at any time or daring any period in receipt ol a penuon at a 
certain lutewhen his means exceeded the amount which jastihed 
the* payment of a pension at that rate, and, if so, at what rate the 
pension, if any, should have been paid , and whether a person who 
IS in leceipt of a pension, at a certain rate, is, having regard to his 
means, entitled to a pension at a higher or a lower rate, and if so, 
at what rate the )iension, if any, stiould be paid ; and an applioa* 
tion may lie made at any time to alter or revoke a provisiomU 
allowance of a lIuiui for a pension (^) 

Any such quesliun may lie raised notwithstanding that a decision 
thereon involves a decision as to the correctness of a former 
decision of the committee or the cential authority, but if by a later 
decision a former decision is reveised, a person who has received 
any sums on account of pension in accordance with the formei 
decisions is entitled to retain such sum, in the absence of any fraud 
on hiB part (j ) 

1328 AVheie a (|aeRtion is raised as to the disqualification of a 
person to leceive an old age pension, and it is alleged that the dis- 
quahticalion has aiisen since the peison has been in receipt of the 
pension, and that the disqualification is continuing at the time the 
(juestion IB laiHul, or, if it has ceased, has ceased less than three 
weeks bfifoie that tiiae, the payiuent of the pension must be dis- 
continued, and no sum can he paid to the pensiouei on account of 
the iierision after the date on Mhuh the question is raised But if 
the question is decided in fa\oui of the pensioner, he will be entitled 
to leceive all sums which would ha\e been payable to him if the 
question had not been raised (</) 

If the decision on aiiv question invohes the discontinuance of 
an old age pension, or the leduction of the lute at which the 
pension is paid, oi if, in a case wheie the jiavnient of the pension 
has been discontinued on the laising of the question, the 
questftm is not decided in favour of tlio pensioner, the peison m 
respect of \ihose pension the decision is given is not entitled to 
lecetve u i^ensioii or to receive a pension at a rate higher than that 
delennined by the conunittee or aiithoiity, as the case may be, 
not>\ithstaiuiing any change of ciieuinstancea, unless he makes a 
fresh claim for the pur()Ose and the claim is allowed, or, m a case 
w here ho alleges that he is entitled to receive a pension at a higher 
rate, raises a question for the purpose and tlie pension is allowed 
at a higher rate (h) 

(o) Olj^iAgc Peumuns Act, 1911 (1 & 2 Goo 5, o 10), » 0(1) The Old 
Age Pemdonft Act 11H)8 (8 Kdw 7, c 4f0), g 7, applies to any such questloti 
or application (Old Age P<»iiuotis Act, 191 1 (1 de 2 Geo 6,o 10), s* 7 (2) )• 
These provisions appear to render unimportant the decisions in It (Paiwknf ) 
V, Imi Gorenimei*l Botml for Irdand, 11910] 21 R 440. C A., and & 
Wexford Local Penoum Comsitltee. [1910] 2 L B, 40S 
mold Age Pemsmns Act. 1911(1 4& 20^ 5,e 16). s, 6 (S), whieh to 
tlaa hmu the effect o| the Old Age Pensions Act. 1908 (8 £dw 7, 

€ 40)« i . $ {2)f as to which see p 020, ante, 

(€) Old 4|6 Penmoiis Act, 1911 (I & 2 Geo 6, c 16), s 6 (4) 



PAItT IX.— -OliD Aok Pkksioiss. 


1329 The pension officer and anj" person aggrieved may appeal ^ 
ko the central pension aathonty against % deoiaion of tlie local 
pension committee on anv claim or qu^tioiu and if any person^ AiWHwIHt 
including the pension ofticer (i), is aggrieved by the refusal br 
neglect of a local pension committee to consider a claim or determine 
a question, that person maj appK to the central authority, who 
may eonsidei and determine the claim or question (A) Ap|»6aisand 
applications must be made Mithiu the time and in the maimer 
prescribed by the regulations ( 1 ) 


<i) Old Age Pensions Act, 1011 (1 A. 2 Oeo 6, e 10), k i> (G) 

(A) Old Age Pensions Act, 1008 (8 Ldw 7, o 40), h 7 (1) (< ), (d) 

(/) lb%d For these regnlatioiiH, eeo Old Age Pensions RegulaUcins, 
1911, rr 18 — 20 The Local (jo\ eminent Boarn must notify an sppbeant 
lor a pension that an appeal hatu heen taken, but is not hound to gi\e him 
notice of the tune or place fixed for heanng the appeal, nor txM^l he be 
permitted to give evidence (K (Catrwt) \ Local ifovommefii Boards [19111 
2 I R 331), 
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' Wll LS 


POST-NUPTIAL SETTLEMENTS. 
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Conveyances ; Settlements. 
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Part I.— Constitution. 


Scci 1 — In GeneiaJ 

1330 Tlie Post Office la couducted bv tiu) Pobtma»ter-(leiieial with In geiunmt 
the aid of an Asbistant PontinaBter-Oeneial, and a staff of lanmanent 
officials (a) Its bubiness includes the tiansiiUHsion of inland, 
foreign, and colonial eoriespondenee, the tranKuussion of telegraphic 
messages, the coruliu t of telephone coiumunieations, and of wire*^ 
less telegraphy (i), in res[u‘ct of all of Mhich li has a monopoly (c) , 
the trausuubsion of binall sums through the post by ineanBof money 
orders and postal orders (d) , the conduct of the Po^l Oflice Sa\ingH 
Bank, and of ni vestments in (fovernuient stock (e). life iribiiranee, 
and the grant of annuities ( thicmgh the inedmrn of the Bank Of 
England It also sells postage stamjiH, post-tards, lettor-ciu*dii, 
stamped envelopes and newbpapei ^rappel b , ibbiies local taxation 


(а) The staff includes a solicitor, who is deemed duly qualified to act 
under the Attorneys and Solicitors Act, 1874 (J7 As a 18 W.t o 08), s 12 , 
see also Revenue i5oIicit^>rfi»’ Act, 1828 (9 Geo 4, c 2'>), holicilors Act, IH4J 
16 & 7 Vict c 73), s 47 . ^Solicitors Act, i860 (2J & 24 Vict c,J27), 
8 33 , and title SoiiciTOKS 

(б) The husine^s of the N ational Telephone Co , Lnriio i, was troiislc rred 
to the Post Office by the Telephone Transfer Act, 101 1 (1 & 2 Gtai 0, 
c 26), a** amended oy the Telephone Transfer Arnendtm ril Aet, 1911 (1 & 
2 Geo 5, c 66), and a working agreement betwec«ri the Postmaster 
General and Marconi’s Wireless T^egraph Co , Liiuiterl, was ooneJiided in 
March, 1912 As to lioenocs for wireless tcdegpiphy, st^ the W'lndess 
Telegraphy Act, 1904 (4 Edw 7, c 24) As to telegraplu ao4 telephones 
generally, eee title Ti3.lk6iiaph$ asu Tf lfpuokes As to nuisance by 
telegfi^ wmis, see title Nuisax^ x, Vol AXI ,p 516 

(o) The Post Office originated in the provision by the Crown of 
messengers, starting at fixed times, and travelling by means of relays of 
horses, for the curmge of letters between London and two or three oi the 
prineipat towns of the Jongdom ; a monopoly of the right so to oairy 
totters was subseqaentiy clslmed, Tie first statutory ^ant of a monopoly 
was embodied in an Ordinance of the Protectorate , tnis was replaced by 
an Aet passed soon after the Bestoration, and the monopoly has been 
regranted from Ume to tune in sabstantially the same form by suc43essiv« 
Statutes; that now m force is the Post Oifii^ Aet, 1908 (8 Edw 7, c 48), 
ss* 3, 84 (2), (3), and see pp 6Sl, 660, post 
(d> Bee pp 648, 649, post 

M Bee title Bamkshs aw BsitKiaG, Vol I , »p 579, 680 
(/) See flUes Bankers amp Bamkixo, Vol i , p 5eo, tc UAJMias 
Awn Antiojitiks. 
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licences («/) , cariies \)&vioh(h), paje old age pensions (i), and tfatul* 
acts various other Goveinineut business of minor importance ). 

* libcT. 2 — 'I’he Postmattei-Geneial 

ht'll'^ltT i —ijijmmtment, 

1331 The Postmaster-General is appointed by His Majestv by 
letters patent, hv the style of His Majesty’s Postmaster-GeneiaUA). 
By virtue of such appointment the lienefit of all contracts, bonds, 
securities, and things in action, vested iii his ptedecessor, is trans- 
fen ed to, and vested in, the person so appointed, m the same 
luanner as if he had been contracted a ith instead of his predecessor, 
and as if his name had been inserted therein instead of the name of 
his predecessor (1) 

Appointment to the office of Postniaster-Genoial does not disqualify 
the holder from lieing elected, or from sitting oi voting, as a membei 
of the House of Commons (/») 

1332 Upon acceptance of office the Postmaster Oenei.il must 
take the statutuiy oath of allegiance and official oath (/i) 

Sell Sn 1 2 --J« utaht l‘o»tmaitfr-<!i‘iit>at 

1333 The Postmaster-General may appoint an Assistant Post- 
rnastor-General, ^^ho is not, b} reason of hiB ofhee, ineapahlo of 
homg elected to, or of voting in, tho House of Commons io) 

Sui»-Sn I 3 — Ap]H intment of 

1334 Tho Postmastei -General has power by statute (p) to appoint 
such olhceis, deputies, agents, ami servants as seam to him 
nece8sar^> 

Tho Hulaiies of the Postmaster-General, the Assistant Postmaster- 
General, and of the iHumaiieut staff of the Post Olheo are paid out 

S See title KsvfiNuib 
.1 See p 65J, p<>«/ 

(nT-See title Poor Law 

(;) As to the duties of the Post Ollice under the National Insuranoe 
Act, 1011 (1 2 Geo 6, e 55), see title A\ukk ani» liADOOR As to pro- 

vwons under the Finance Act, 1911 (1 & 2 0 lO 5, c 48), s 20), for 
enabling the Post Office to exercise powers lu relation to stamps etc , see 
title Hjcvenuk 

(A) Post Office Act, 1908 (8 Edw 7, o 48), s 33 (1) , see title Constitu- 
tional Law, Vol VII , pp 105, 106 See also p 634, jmi 

(1) Post Office Act, 1908 (8 Edw 7, c 48), s 33 (2) Balances standing 
in the name of tho Postmaster-General are, at his death, resignation or 
remoTal, vested m and transferred to the public accounts of his 
successor (Exchequer and Audit Departments Act, 1866 (29 6e SO Vict 
e 39), s. 18) 

(m) Bee Suooessiou to the Crown Act, 1707 (6 Anne, c. 41) , Pott Office 
(Postmaster-General) Act, 1866 (29 1 30 Vict o 55), s. 1 As to the House 
of Commons generally, see title Parliament, Vol XXI , pp 655 sf see 
(a) Promissory Oaths Act, 1868 (31 & 32 Vict c 72), ss. 2« 3, 6 As to 
lliese oaths, see title Constitutional Law, Vol VII , pp 24 si seg 
{4} Assistant Postmaster-General Act, 1900 (9 Edw 7, o 14L s. L 
ill) Poet Office Act, 1W8J8 Edw 7, c 48), s 42 Any officer appointed 
any Act repealed by the Post Office Act, 1908 (8 Edw. 7. o 48), is 
deemed to have been appointed under the Post Offi^ Act, 1908 {tbid , 
s 92^'(b) h As t4> di fiiiition ol ** officer of the Post Office^** see note iuL 
p 830,^4. « 
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ot mooeyfi annually voted hy Parliament ufx)n estimates submitted Sect, s 
by the Tieaeury 0 ]) ft($ 

1335 The Postmaetm -Gtineial ih not liable for wioti^ful actw dcme 
by his subordiiiateb m cai i > mg on the business of the Post Office (/ ) 

1336 Any act authoiised or re<]imGd I ibe done b\, to» or before 

the PostmaHter-Geneial may hubject to his ^poclal directions^ be Gt^iwTiU or h1« 

done by, to, or before auv otlieei, deputy, servant, and agent 

appointed bv him (k) Anv instrament leqmiing to be executed by 

the Postmastei-Gencial, 01 to\\hichheiha putv, mav be executed in 

Ins name by any of the seerctanes of the l\>htbHieo, it so executed, 

it IB deemed executed bv him, and lias effwt atcv)ulingly(^/) Any 

deed, iiibtruiueiit, money oidei, bill, cheque, leceipt, oi other 

document made for Post Oflice purposes b\, to, oi ^\ltb Hw 

Majesty oi any oQicer of the Post Oihce, is exempt from stamp 

duty (m) Anv person liaMiig general or speiial autbont\ under the 

seal of the Postmastti General may, on his liehalf, give anv notice, 

or make anv claim, demand, entry or dislM^ss v\bieh the Post- 

inaster-Geneial, in his coiporate capacitv orotheiwise, might give or 

make, tveiy such notice, claim, demand, entiv or distiesH is 

deemed given and mavlo h> the PosLinastei (umcrul on ludialf of 

His Majestv (<) 

Ig) The benefits of the Superaniiimliou Act, 1H59 (22 Viet c 29), aie 
cxteuded h^ lh(* amending Aits (*^n(>ciiiniiuutinii Aet Amisulunin Act, 

1873 (30 \ 17 \ let i 23), iiio^ n [Haled, and the Superaiiinmtitm Ail, I8HI 
(44 JL 46 A let c 43) ) to p< rah im 'appointed Lh foi'o 1882 to nuboiclinato 
positiona in tho Post Ofllee without certiinata from the i'lvil herviise 
Commissioners The Post Oftico and Telegraph Act, 1897 (GO 81 \icl 
c 41), s 3, makes 8]>eeial provision tor the suiHTaniniation of eertaiii 
foimer servants of the Submarine Telegraph Co , Liii lUd, and the Soei6t6 
< armuhael et Cic , who on 1st April, 1889, entered the )>ennarient (ivil 
service, sec Post Office Act, 1908 (8 Edw 7, e 48), s 40, and the Annual 
Appropriation Acts The 'lelephone Transfer Ael, 1911 (1 A 2 t^eo 6, 
f 20), piovides for (he translened staff of the National Telejdiomj to , 
l^imited , see title TlLfcOKAPiis and 1 a-i ipiioM'S 

(r) Bainbrtdge V J^iidmasUrr Of neraf, [ 1906 J IK h 1"'H C A Heo /w/ns 
V Cotton (1701), 1 Ld llaym 640, appioved m Whitfhid v Li> Denprueer 
(Lord) (1778), 2 Cowp 764 (bank-note slolen by lettir sorter) . compare 
Jon 4 }$ V Momdl (1872), 6 1 R C L 166, and the decisiuii (as to the 
Admiralty) in Kuletgh v Gonckfu, [1898] 1 i‘h 73 wo also Po^imnMtr* 

General v Green (1887), 61 J P 682 (mistaken xepre^uta turn by cJcik os 
to sum payable on telegram), as to liability lor loss of postal packet, 
aeepp 642, 643, poff, us to Lability in respect of rnomy orders, we 
p 648, poet 

{$) Post Office Act, 1908 (8 Edw 7, c 48), s 42 

(t) Ibtd, a 35 (1) InstrumenU pui porting to be M> executed are 
deemed duly executed till the contrary is prov ed {ibtd , s 35 (2) ) 

(ii) Under any statute past or future Itbtd , s 38), but this provision 
does not apply so as t.o prevent increment value duty being collected on 
any instruinent by which the transfer on sale of the fee simple of, or any 
interest in, any land, or (he grant of any lease of any land to th* Post 
Office* or to any officer on bcnalf of or for the purposes of the Post Office, 
is effected or agreed to be effected (Finance (1909 10) Act, 1910 (lo 
Edw 7 4b 1 Geo 6. c 8), a 10 (2) ) The exemption from stamp duty diHW 
not extend to duty declared by the document, or some roeniorandum 
indoned thereon, to be payable by aome person other than the Postifiasier • 

General, nor to any specific chaiige by a future Act (Post Ufflei Act, 

1908 (8 Edw 7, c 48), s 38). ifee title Kkv»wI7R 
( 0 ) Post Office Act. 1908 (8 Edw 7. c 48). s 37 ^ 
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l8dV Ko officer of tlte Post Office (a) can be eompetted to Sem 
ae mayor (h) or bheriff, or m any eccloBiabUcal, corporate parochial 
o( other public office or employment, or on any ]ary or mqneet, 
or in the mihtia (c) 

1338. Where an officer of the Post Office (<f) vacates hie office, 
whether by reaboii of dismissal, resignation, death, or otherwise, he, 
or, if he lie dead, his personal repiesentative or the person actmg 
as such, must deliver to the Postmaster-General all articles, whether 
uniform, accoutrements, appointments, or otbei necessaries, issued 
to such officer for the execution of his duty, and not his property, 
in good order and condition, fair wear and tear only excepted («). 

SldSkci 4 — Geutnil Fuima 

1339 The PoBtmaBtei-Geiieral has p()>\er to establish posts (/) 
and post oiSces (</) as he thinliH expedient, and to collect, receive, 
forward, convey, and deliver, in such mannei as he thinks expedient, 
all postal packets (//) transmitted withm, or to, or fiom the Bntish 


(a) “ Officer of the Post Office mdudea tlie Postmaster Cieneral, and any 
pel son employed in any business of the Post Office, whether employed by 
the Postmaster-General, oi by any person under him or on behalf of the 
Post Office (Post Office Act, 1908 (8 Edw 7, c 48), s 89), see note (<), 
p C64, post 

(b) Post Office Act, 1908 (8 Edw 7, c 48), s 43 As to the office of 
mayor, see title Local Goviurnmj.nt, Vol XIX , pp 296 ef hf<7 

(c) Post Office Act, 1908 (8 Edw 7, c 48), s 43 , sec title Juries, 
Vol XVlll • p 232, note (e) Exemptioii fioin the office of pansh con 
stable v\ as given by the Paii^h Constables Act, 1850 (13 &; 14 Yicl e 20), 
s 5 As to protection of officers of the Post Office in actions, see title 
Public AuruoRiriES anu Public Ofuclrs. 

(d) See note (ci), «upra 

(V) Post Office Act, 1908 (8 Edw 7, c 48), s 44 (1) Any person failing 
to do so 18 liable on suminaiy conviction to a tine not exceeding 40^ , 
and to pay such further sum, not exceeding 408 , as the court may deter- 
jxiino bo the value ot the articles undelivered or of the damage done 
theidiu {tbtd , s 44 (2) ) A justice of the peace in such case may issue a 
search wairant as in the cose of stolen goods (tbui , s 44 (3) ) As t'O 
search warrants generally, see title Criminal Law and Procedure, 
Vol iX , p 310, MAOisrutTLS, Vol XIX, p 57G, Police, p 498, 

potft 

(f) By the Post Office Act, 1908 (8 Edw 7, c 48), s 92 (a), any post 
estabhslied under any Act thereby repealed continues as if estab* 
li'^bed under tlie Post Office Act, 1908 (8 Edw 7, o 48) 

{g) * Post office” is defined (ibid , s 89) as iiicluding any house, baildiiig, 
room, carnage, or place used for the purpose of the Post Office, and any 
post office letter box The expression ” post office letter box ” inclades 
any pillar box, wall box, or other box or receptacle provided by thepennis- 
sion or under tlie authority of the Postmaster-General for the purpose of 
remving postal packets, or in> of them, for transmission by or under 
his minority (loid ) As to notie48 m post offices and as to early 
ekising, see p 645, pQ*t 

{h) ” PosM packet ” means a letter, post-card, reply post card, news- 
hook packet, pattern or sample packet, or pareel, and every packet 
or aiiiitda ^ by post, and indudes a tdegram <Port Office Act, 

IMS Edw 7, e 48), s 89) Upon the question whether any postal 
pw^kfMt ie a letter or any^other description of postal packet withm the 
meamw ^ or any warrant ar regulations maole thereunder, the 

decismtv W wie Postmaster-General is final ; but the Tieasuiy majTa ^ 
t hey think flti on the applu^tion of any pemon mti^rested, reverse or mochty 
thA> decision atut^ Older acccsNiiiigly (4hid , s 19). 
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Mwid9(i) or any British possession (1), sqbjwt to tha provisioiui, 
contained in the Post Office Act, 1908 (i). 

the Postmaster-OMieral’s poweis extend to the Channel Islands 
and tna Isle of Man (m), and to British possessions where there is^a 
post established by him, subject to modification by Order m Council 
or by any enactment of the legislature of the pos^sion («) 



Kxte&tot 

powtn. 


1340 He may also, with the consent of the Tieasurj, either Power t* 
generally, or in the ease of any particular person, authorise letters •"**‘®J* 
or other postal packets to be sent, oonre 3 red, and delivered other- 
wise than by post (o), and the same to be collected otherwise than 
by an officer of the Post Office, subject to such conditions and 
restrictions as are sjiecified in the Post Oflice iegulationB(,p) 


Sub-Sect 5 -^JVono/Jofv 

1341 Subject to the provuiions contained in the Post Office Monopoly 
Act, 1908 (q), with respect to Biitibh possessions (r), the Postmaster- 
General has, subject to the exceptions set out below, wherever 
within His Majestv's dominions posts (s), or jiost communications, 
aie for the time lieing established, the exclusive privilege (0 of 
convening from one place to another all letteis (ii), and also the 
exclusive privilege of perfoiniing all the incidental sei vices of 
leceiving, collecting, sending, despatching, and delixenng all letters 

I’he evceptions are — 

(1) Letters sent by a pii\ate fiiond in his waj’, journey, or tiaMil, K*repUrmi. 


(t) “ Bnlinh Islands ’ include (he Ohnnnel Islands and the Isle of tfan 
(Interpretation Act, 188# (.52 A 53 Viet o 63) s 18(1), see title Sr ATUTB8) 

{k) “British possession ' docs not inolude the t'hannel Islands or lib of 
Man (Post Office Act 1908 (8 Edw 7,c 48), s 89) , under the Interpreia 
tion Act, 1889 (62 & 63 Vict c 61), e 18 (2) it iiicludoB any part of Hu 
Majostv's doimiiKins exclusiie of the ITiiited Kingdom 

(l) 8 Edw 7,c 48,8 34 (1) 

(m) Ibid . s 88 

(n) Ibtd , s 84 As to the power of the legislataro of a British posaassion 
to establish posts and the effeet of the exercise of this power upon the 
Postmaster-General B position, seep 657, port 

(o) Post Office Art, 1908 (8 Edw 7, c 48), s 14 (a) , see Dwtnot 
Messenger Company arrant, 1907 (l^tat RAO, 1907, p 913), and con 
ditions therein contained 

ip) Post Office Act, 1908 (8 Edw 7, c 48). s 14 For definition of 
“ officer of the Post Office,” see note (<i), p 630, antf 
<g) 8 Edw 7 c 48 
(r) See p 657, port 

(*) "Post" here includes all postoommunicationsbvlandorwaterlcxcept 
outward-bound vessels not being employed by or under the Post Office or 
AdmiraltT to carry postal packets (Post Office Act 1908 (8 Edw 7, e 48), 
• 34 (0) ) “ Outward bound “ includes vessels bound from porta in the 

United Kingdom or m a British pos^sion (»<ud , s 89) For definition of 
“ postal packet, ’ see note ^h), p 630, aiUe It is unlawful to make a col 
lection of letters for transmission by a private outward bound vessel (Pott 
Office Act, 1908 (8 Edw 7, c 48). s 34 (2) ) 

(f) ibid , s 34j[2) The postal monopoly only is here dealt with , for 
the Postmaster-General's telegraph and tefephoiw monopoly, see title 
TkCKQRAPiis AK» Tni-isPHOMKe 

(u) “Letter’’ here inclndes packet (Post Office Act, 1908 (8 Edw 7,c* 48)« 
B 34 (7) ) lie monopoly does not extend to newsp^rs (ibui , s. gp (3) ; 
«ee pp 646 rt , pout), or to parcels (sec pp 653, 654, port) 
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60 as thorn letters be delivered by him to the person to whom they 
are directed , 

^2) Letters sent by h messenger on puipose, concerning the private 
affairs of the seudei oi receivei thereof (t) , 

(3) CoinmiBsioiiH or returns thereof, and aEbdavits and writs, 
piocess or proceedings, or returns thereof, issuing out of a court of 
justice , 

( 4) Letters sent out of the Britisli Islands bv a private vessel, 
not being a vessel cairying postal packets (a) under contract , 

(5) Letters of meichants, owners of vessels of merchandise, or the 
cargo or loading therein, sent by those vessels of merchandise or by 
any person employed by those owners fur the carnage of those 
letters, according to then respective directions, and delivered to the 
resiiective poisons to whom they are directed, without paying or 
receiving hire or row aid, advantage or pioht for the same in any 
wise (h), 

(G) Letters conccining goods or merchandise sent hy common 
known earners (c),to be delivered with the goods which those letters 
concern, without hue or reward or other profit or advantage for 
receiving or delivering those letters 

1342 None of thebe htatiitoiy evceptions authoribe anyone to 
make a collection of Hiich (xcepted letters foi the puipose of bending 
them in the manner theieby authoribed {d) 

1343 Subject as aforesaid, the following persons arc (^0 exprosely 
foilnddon to carry a letter, oi to lecouo or collect oi delivei a letter, 
although they receive no hue or lewaid foi it — 

tl) Common known canieib(t), their bei\ant8 or agents, except a 
letter concerning goods ni then c.iits or waggons or on tlioir pack 
horses ( / ), and owneis, diivois, oi guauls of stage roaches, 

(2) Owners, masters, oi coinmandcis of shjps, vessels, or steam- 
boats, sailing or passing coastwise oi otherwise lietwecn ports or 
placets within the Hiitish Islands, oi between, to, or from any ports 
within His Majesty’s dominions out of the British Islands, or their 
servants or agents, except in lespoct of letters of meichants, owneis 
of ships 01 goods on boaid , 

(3) Passengeis oi othei persons ou Ixiard any such ship, vessel, 
or steanidKiat , 

(4) The owners of, or sailois, watermen, or others on board, a 


(v) See Circular Delivery Co. Lid v Clare (1869), 20 L T 701 (con 
▼iction under the similar provision in the Post Office (Management) Act, 
1837 (7 >\ill 4 4L I Vict o 3J), lepealed by Post Office Act, 1908 (8 
Edw 7/c 48) t, 

(o) For definition of ^‘postal packet,*’ ace note (k), p 630, ante 

(5) As to ahippuig generally, and aa to owners and mabters of ships, see 
title SmppiMJ Navigation 

(e) As to who IS a common earner, see title Carriers, Vol IV , 

pp 1—6, 

{i) Post Office Act, 1908L(8 Ldw 7, c 48), a 34 (2) 

(e) IM. H 34 (3) 

if) fiee gomeU v Clough (1818), 1 B* & Aid 461 (a decision under 
Slat. it Oeo 3, c 81, a 6 (now repealed) ). 
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slup, Vessel, steam-boat, or other boat or baiige passing of fepassitt^ ftsewr. a. 

on a river or navigable canal aithm Ilib Majesty's dominions (f», fbA 

1344 Any unaiitlioriseJ peibim who soiids or causes to lie sent, Of 
tenders or delivers in ordei to bo sent, or convoys, or porfoniis any 

service incidental to cunvoMiig, olheiwibo than by jiost (/i>, any Offenoo!! amt 
letter not excepted from Uio'exdusiio prnilogw of llio rohlinaster- 
(leneral, or makes a collection of those* excepted lotteis for the 
purpose of conveying oi sending tliein eithei by post or otboruise, 

IS bable on summary conviction to a tine not exceeding i;r> foi every 
letter, or, if he be m the practice of doing any of the said things, 
to a foifeit of jLIOO foi every week duiuig uhich Uio practice is 
continued (i) 

Sect 3 — Finance 

Si I)-'«U’T 1 -Itrrrnut 

1345 The gross ie\enuos of the Post Oflice (;) imist he paid at ToHlntm 
the timen and under the legnlatioiih prehCiiU^d by Ihe Treasur\, to 

the cicctnmtof Hib Majesty s Exchequer at tlie Bank of England and 
the Bank of Iieland iespocti\oly (A) But of the gioss reLoipth(/) 
from the carnage of postal paieela (m) conve\ed hj iaih\a\ 
eloxen-tvventielhs, 01 , uiMjn levision, Buch olhei amount aw maybe 
h\ed bj agieoment oi aibiliation (o), must by Btalutet])) be apiK)r- 
tioiied and paid U) the lailwa^ compaiucB thiough the imdium of 
the London Bailway tUuinig Committee (</) 

1346 Pobt Oflice lexenue v^stqd m the Ciou a ih alienable, charges Virttcni (n 
able, oi giantable by the Soveuigii for Ins oi her life only t all gift®, ' 
giants, oi alienations made otbei aie null and ^oiilo) 

{g) As to rivers and iiUM^ablo canals, see titles Kailwais anu ('an \L3 , 

WXIURS AND WxJtUCOLlsSl b 

{h) bee delimtioi), note (k), p 631, ante 

(i) Post Othco Act, 1908 (8 I dw 7, c 48), H 34 (4), (5) As to offenei s 
and penalties f>:eueially, see p 660, pout ^ 

(;) After deduction of pajnnnts lor draw backs, boantn‘H of the imtuie 
of draw backs, repajinenis, and discounts (Exchequ* r 'ind Audit Bepait* 
ments Act, l86b (29 & 30 Vict c 39), s 10) 

{k) Ibid , and see title lUvtNri 

(l) See Post Office (Parcels), Act 1882 ( 15 & 46 Vict ( 74), ss 2 (2), 4 

(m) “ Parcels ” are all such postal packets os b^ the Kegulatious ol the 
Treasury, luade under the Post Utflce Ac t, 1908 (8 Kdw 7, c 48), aici deffiied 
to be parcels (Post Office (Parcels) Act, 1882 (45 kV 46 Viet c 74), s 17 » 

Post Office Act, 1908 (8 l.dw 7. c 48), s 91) hee Inland Post Warrant, 

19a!l, s 79(Stat R vS. O Ke\ , Vol X , Post Office, p 32) 

(n) See p 653, post 

(o) See Post Office (Parcels) Act. 1882 (45 & 46 \ ict c 74), s 8 Lnder 

the Railway Companies Arbitration Act, 1859 (22 & 23 Vict c 53), and 
amending Acts, and now by the Conveyance of Mails Act, 1893 (66 57 

Vict c 38), B 1, at the instance <fl any party, the Railway aud Canal 
Commission are the tnbunal of arbitration, os to which see titles CouRis, 

Vol IX , p 217 Railways avd Canals 

(p) Post Office (Parcels) Act, 1882 (45 A, 46 Vjet c 74), s 0 

Iq) Ibid , SB 12 . and see Railway Cleanng Act, 1850 (13 A 14 Vict 
e xxxiu ), title Kauwaxs and Canal« 

(r) Post Office Act, 1908 (8 Edw 7, c 48), s 39 , see also Crown Lands 
Act, 1702 (1 Anne, c 1), s 7, confirroiNi by Civil List Act, 1837 (1 & % Vict 
c 2), s 1 , Civil Lia Act. 1910 (10 Edw 7 A 1 Oeo 5, o 28). see title 
Constitutional Law, \ol VII ,p lo8 
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Finance. 1347 Without prejudice to the provision above-meutioiied as to 
fixpeniefl. payment for the carnage of parcels, all expenses incurred by the 
Fostrnaster-General in the management of the Post Office are paid 
out of moneys provided by Parliament (s) 

Sub-Sect 3 — AccounU 

Accounts 1348 The PostinaBter-Greaeral must cause such accounts to be 
kept of the Post Oftice revenue and expenses by such officers and 
under such regulations as the Treasury direct (0> 

Audit, 1349 The Coiniitroller and Auditor-General mast, if so required 

by, and according to any regulations prescribed by, the Treasury, 
e\annne and audit the accounts of the Post Office (a). 


Part II. — Dealings with Land. 

Sect 1 — Holding of Land 

Postmaster- 1350 The Postmaster- General for the time being is a corporation 
toriwratiun «ole (fc) for the purpose of acquiring and holding land (t) All land 

sole, ^ vested m him is held in tiust foi His Majesty for the purpose of the 

Post Oflice {d) 

Sect 2 — Acquisition of Land. 

Power to 1351 The Postmastei-Geneial, with the consent of theTicasurv, 
purUmsciand purchase land for the purpose of the Post Office (e) Such 

(8) Post Oftice Act, 1908 (8 Edw 7, c 48), s 40 
(t) Ibid ,8 41 Accounts of the payments of gross revenues luto'^ 
Exchequer must be rendered to the Compti oiler and Auditor General 
daily, in such form as the Treasury may prescribe (Exchequer and Audit 
Departments Act, 1806 (29 A 30 Viet c 39), s 10) 

(а) Ibid , s 33 

(б) By the name of Ilis Majesty’s Postmaster General with perpetual 
succession and an olHcial seal (Post Oflice Act, 1908 (8 Edw 7, c 48), 
s 45 (1) ) , see title CoRPORArioxs, Vol VIll , p 305 As to the purpose of 
hiB incorporation, see Batnbndge ^ FoetmasUr General, [1906] IK B 178, 
C A , per Mathew, L J , at pp 193, 194 , as to the effect of lus demise, see 
some observations of F W MaitlaAd, Law Quarteily Iteview, Vol XVII , 
p 145, see title Conshtutional Law, Vol VIl , pp 1(15, 106, and 
see, further, p 628, anie 

(c) ** Laud ” here includes any right or easement in, over, or in respect 
of land (Post Office Act, 1908 (8 Edw 7. c 48), s 46 (4) ) 

(cl) The purpose of the Post Office ’* means any purpose of any of the 
Post Office Acts or of any Acts lor the time bemg in force luting to 
Post Offioe money orders, Pc^t Office telegraphs, or Post Office savings 
bauks,^ and includfs anv purpose reUtmg to or m oonnection with the 
execution of the duties for the ume being undertaken by the Postmaster- 
General or any of his officers {tbid , s 80) 

(f) Ibid ,8 46 (1), and see title Coscpulsobt Puschasb of Land and 
{ kil|»fiKSATioN, Vol VI , p 162, see definition of ‘Mjmd” in note (c), 
tmpm See also the text, eupra The vendor or lessor is not bound or 
Wtitledto inquire if the dtabng has statute^ authority or the consent 
ot ^ tVeasury (Post Office Act, 1908 (8 fidw 7, c- 48), s 47 (8) ). 
WlieKb tU" Jrostmaster General has pumhased land, eompuhorily or by 
Sfroement* fnr i^he purposes of the Post Office, with notice ot restnetive 



Part IL— DRAi.ra«s wim LAm 

• ^ 

ptirobB80 is <!omebinoB m»& tmder flpeotal itotQtorv povers (/);' ill 
Btaj ftlso be made under the provisiona el the* hattda Claimea 
Acto(j/X which are moerporated with the Poat Office Act, 1908 (&), 
except the proviBions relating to access to the special Act(i) * 
The provisions of these incorporated Acts with respect to com- 
pulsory purchase of land must not lie put in force until the sanction 
of Parbament has been obtained 0 ) 

1363 . At least three months before application is made to 
Parliament for sanction to the compulsory purchase of land, the 
Postmaster-General, with the consent of the Treasury, must serve a 
notice on every owner or reputed owner, lessee or reputed lessee, and 
occupier of any land intended to lie so ptirchaseii describing the 
land intended to be taken, and m general terms the purposes to 
which it 18 to be appUod, and stating the intention of the Treasuiy 
to obtain the sanction of Parliament to the pm chase thereof, and 
inquiring whether the person so sened ansents or dishcnts to the 
taking of his land, and requesting him to forward to the Trea<uir> 
any objections he may have to his land lieing taken (/i) The 
Treasury miifit, at some time after the seivno of tlic notice, make a 
local inquiry by a competent officer into the objections made bv 
any peisons whose land is required to lie taken, and by any other 
peiBons interested!/) The Treasury, if satisfied after inquii> that 


corenanis tliereon, the co\enaiitee’8 remedy for nnury is to claim com- 
pensation under the Lands riaiises (lunsolidation Act, 1840 (8 & 8 V'let 
c 18), s 68 (see title CoHroLMiKi I’MiirjiAsnoi Lam> am> (’ompissation, 
Vol \j,p 41), and notdaniagis by action foi bnaeh of covenant (see 
Kirbif y llarrogaU School lioatd, [1^9^ \} i'h 417 (' A) Similarly, inter- 
leience by a Post Oflieo building with ancient lights eannot bo restrained. 
b^gi\c8 iiso to a claim for eompenssiioii As to acquisition of rights to 
as against the Crown, see title LASEMrvTS and Pkouts A PRbNnn*, 
V'dI XI , p 309 For a case of alleged breaeb of covenant by tbe 
Postmaster General to use premises as a post office Joi the distriot. 
see IFadAam V Postmaster General h 11 0 Q 11 644 Forfoim 

of Ibaso to the Postmaster General, see Encyolopwdia of Forms aiMiPre 
cedents, Vol VII , p 418 As to inorement \afue duf^ and stamp duty, 
see p 629, ante 

if) For example, power was given by the Post Ofliie Extension Aet, 
1806 (28 & 29 vict e 87), to purehase a site for the extenuon of the 
Geueial Post Office in St Mai tin's le Graml, and by the Post Offloe 
(Sites) Aet, 1885 (48 & 49 Vict e 45), to acquire certain lands in I<ondon, 
Birmingham Bristol, oud ^ewcastle upon Tyne for the pnblio service 
The Pubhc Bmldings Expenses Act, 1898 (61 A, 62 Vict c 5), provided for 
defraying expenses of purchase of land for, and woiks on. Post Office 
buildings at tim*en Vietona Street aud West KensinglAin, see also 
Pubh# Buildings Expenses Act, 1903 (3 Edw 7, e 41) 

Iq) Sto title KEAi. PnorFUTT and (Jhattbui Rbal 
Ik) 8 Edw 7, e 48, s 46 

(?) In cunslining those Acts for this puniose, the Post Office Act, 1908 
(8 Edw 7, c 48), IS tbe “ sp«*cial Act,*’ the Postmaster General u “ the 
promoter of the andertakmg,” and “ land ” has the meaning as in note (c), 
p 634, ante (Post Offioe Act, 1908 (8 Edw, 7»o 48), s 46 (2) (a) ) The bond 
lequir^ by the Lauds Clauses Consolidation Act, 1843 (8 A 9 Vict c 18), 
«. 83, nnsrbe uihW ffie Postmaster-General’s seal, and is sufficient without 
smelies (Post Office AeL1^908 (8 Edw 7,0 48 ), s. 46 (2) (b) ) 

(j) IM., s 46 (2> (e) ^ 

46 ( 2 )(e), (d) 

(I) IM., i. 4« (ek 
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the land ought to he ^ken, Slay submit a Bill to ParliaHieot 
authorising the Postmaster-General to take the land Any such 
B^l 18 deemed to be a public Bill, and, if passed into an Act, to 
have conveyed the sanction of Parliament to the compulsory 
purdiase therein mentioned The period for the compulsory pur- 
chase IS three years after the passing of the Act (m) 

1353 Where the Postmastei -General deems it expedient, wth 
the consent of the Treasiisy, to purchase for the purpose of the 
Post Office any land belonging to His Majesty m light of the Duchy 
of Lancaster, the Ohancelloi and Council of the Duthy maj , if they 
think fit, agieo with the Postmastei-General for the sale of, and 
may absolutely make sale of. such land for such sum of money as 
may to them appeal suflicient consideration for the same (n). 

Sfci 8 — DisposiUon of Land 

1354 The Postmastei -Gcneial may, with the consent of the 
Tieasnry, sell, exchange (o), lease, oi sunendei on any teiins, any 
land for the time being vested in him {}>), stipulating for, cieating, 
or lesening all such rights oi easements as may he deemed 
propel (q) He may sell either hy public auction or by private 
ciuitr.u t, and mav make an\ stipulations, as to title or otheiwise, m 
any conditions ot sale or contiac t of sab* oi euhange, and niaj bnv 
in at anv auction, and ina> lescind cu van anj contiutt foi sale or 
exchange, and niuj le-scll or ie-i‘\t h.uigo any such landfi). 


Part Mi. - Conduct of Business. 

Slit 1 — lifqiilaiions. % ^ 

1355 Tho Tioasury may malm resnlations by >\anant(«), on 

(mV Tf >\]nlc tlic Bill 18 ponding in either Iloinie of Pailianient a peti(,ion 
m jirOsoiitod againat anythiiijc compiiKed theiein, tho Bill may ho rof^'ed 
to a select connmtteo and tho petitioner may appeal and oppose as in the 
case ol piivato Bills (Post Olhee Art, 1908 (8 rd>v 7, c 48), s 46 (2) (f) ) 
^co also title P\ultamfnt, Vol X\I , pp 747 et arq 

(«) Post Oftuo Act, 1908 (8 Bdii 7, e 48), s 46(3) 1 ho land nia\ bo 

assured to the Pontmaster Gcneial and the money is to he paid and dealt 
viith as if tho land had been sold under the Duchv of Lancaster Lands 
Act, 18o6 (18 A. P) \nt c 58) See also title Ponstitliiomal Lw, 
Vol VII ,pp 221, 222, 228 

(0) On any such c\ohaii^;e he mav give or receive aiiy money for evquality 
of evchan^ 2 fo (Post Office A< t, 1908 (8 Edi^ 7, r 48), s 47 (1) ) 

(p) JbtS No party to the dealing is bound oi eutlll^l to .inquire 
i^hethcr statutorv authority or the consent of the Treasury has b^n 
given thereto {ihul , s 47 (3) ) 

(q) Ibid , B 47 (2) ^ 

(1) Ibfd , « 47 (1) As to stamp duty see p 620 ante 

(jf) An> such i^airant mav be signified in mannir pro\ided by the 
Treasury Instruments (Mgnature) Act, 1849 (12 & 13 Vict e 89), any 
orduir» consent authority, or direction of the Treasuiy (not being;^ warrant) 
under the Post <lffie*' Act, 1908 (8 Edw 7, e 48), may be ugiffied either 
aa by that Act providi'df or under the hand gj^ of their secretaries or 
aMsist|int secreUruM (ime p 029, ante) (Post Gfilh Act, 1908 (8 Edw 7, 
c 49), a* 88). Wai rants or re^ilations made under any Act repealed by 
the Pest OffloA Aet, 1908 (8 Ed«? 7, c 48), may be revoked or utered by 



Pabt m.— OoTOt^ OF Btrsmsss. 

ttw rdpreeentation of Ihe Fo6tinaBte1r-Gonei^l((), with respect to all 
matters authorised or required by the PostOflBoe Act. 1908 1 »)» to bO 
effected by Post Office regulations (») All Post Office regulatiops 
must be laid as soon as may be before both Houses of Parliament, 
and a notice of the regulations having Iieen made, and of the place 
where copies of them can lie purchased, must be published in the 
London Gazette (w). 

Sbct 2 — Poetatfe. 

Si»-Sk?T 1 — Jn OrntrttI 

1356 On all postal packets (r) which are conveyed or delivered 
for conveyance by post under his authority, the Postinaster-Geneial 
has power to charge, for the use of His Majesty, such postage (y) 
and other sums as may l»o fixed by the Treasuiy by w arrant (r). 

Sdb Slot 2 — Hates af Postage 

1367 The Treasun may \uthin certain limits (a), by \\arrant (/>), 
fix the rates of postage (r) arul other Hums to bo chaiged in resfiect 

warrant nnder the Post Office Act, 1908 (8 Edw 7, c 48), but, if not so 
revoked or altered, they lemaiu m force {thtd , a 92 (d) ) 

(() Ibtd^B 82 (1) 

(tt) 8 Edw 7, c 48 

(t>) “Post Office rcguliihons ” aie rcgnlaltonalor the tunc being in lorco 
made under the Post Office Act, 1908 (8 Ldw 7, c 48), by warrant of the 
Ircaaury, whether made upon the moiiimendafion of the Poatmaater 
General or othei wise (tbid , s 89^ The mutters authorised or n^quired to bo 
effected by Post Office Regulations* are — Rates of postage (see the text, 
tiupin, and pp 638, 639, post), conditions of transit (seo p 642, post) ^ 
circulars or marks on newspapers not chargeable as letters (p 639. post ) , 
re direction of postal packets (y 639, post), and of pnviU^ged letters (p 641, 
^f>ell) , postal arrangements ^\ilh foreign States (p 657, post) , stamping 
paper provided privately (p 640. post) , collection and delivery of letters 
not by post (p 631, ante), detention of book packets (p 643, post), 
indecent cjoramuincations (p 644, post) , newspaper supplements (p 647, 
posth literature for the blind (p 638 post), money orders (p 64lf^offf), 
postal orders (p 648, post) , and gratuities to masters of vessels (p 056, 
post) See the \\ arrants thereat se\ erally referred to , as to the effect tnereol, 
see Post Office Guide See also note (p), p 642, post As to proof of Post 
Office regulations, see Post Office Act, 1908 (8 Ed\% 7, c 48), s 30, see 
^ title Evidence, Vol XIII , p 525, note (g) 

(IT) Post Office Act, 1908 (8 Edw 7, c 48), • 82 (2) 

( 3 P) See note (fc), p 630, ante 

\y) Postage " means the duty chargeable for the transmission of postal 
packets (Post Office Act, 1908 (8 Edw 7, c* 48), s 89) All duties of 
postage and other sums in respect of postal packets payable m pursuance 
of the post Offijjp Act, 1908 (8 Edw 7, c 48), or any warrant or regulations 
madsf^^ttereun^r, are chargeable as stamp duties, and all enactments 
relating to stamp duties apply thereto (thtd , s 10) As to provisions under 
tbeFmanccAct, 1911 (1 & 2 Ge>o 5.c.4B),s 20, for enabling the Post Office 
to exercise powers in relation to stafnps etc , see title Revenue 
(z) Post Office Act, 1908 (8 Edw 7, c 48), ss I, 2 
(a) 8ee p 638, post 

{b) See note (#), p 636, anic A warrant under ihe Post Office Act, 
1908 (8 7, c 48), may, subject to the Umitations therein contained, 

revoke and a^r any existing rate of postage or other sums, and any 
existing warrant and i||ulafIon made under any Act thereby repealed 
{tbid , s 92 (d) ) 

(c) See note (y), supra. 
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of postal packets (d) upder the Post Office Act, 1908 (e); ailAlilay 
regalate the scale of ureights and the eircuTnetaaoee aooording to 
w^eh those rates and sums are to be charged, and the power of' tlie 
Postmasier-General, with or without the consent of the Treasuy, 
to remit any such rates or suras (/). 

1358 In the Biitish Islands the minimum rate for an inland (y) 
letter must be one penny, the maximum piepaid rate for (1) an 
inland post-card (h), one halfpenny , (2) a reply post-card, double 
that sum , (8) an inland book packet, one halfpenny for every 
two ounces in weight, or for any fractional part of two ounces above 
the first or any additional two ounces , (4) each inland registered 
newspaper, whether with or without a supplement or supplements, 
and whethei single or in a packet of two or more, one halfpenny , 
but for an inland packet of two or more registered newspapers, 
with or without a supplement or supplements, the maximum rate 
IS the prepaid postage for an inland book packet of the same 
w eight (t) 

1359 A Treasury warrant may also fix special rales and regula- 
tions for the tiansmission by post of postal packets consisting of 
hooks and papers impressed foi the use of the blind (j). 

1360 Ilatefl of postage bet^veen the United Kingdom and British 
possessions and foreign countries are fixed by the Postal Union 
Convention, except in the case of the very fe\^ countiies which are 
not parties to the Postal Union, Mhen the rates are the subject of 
special agreement (/c). The Treasury is by statute (/) authonsed to 
make regulations, by warrant, for canying into effect the provisions 
of the Postal Union Convention, so far as they relate to foieign 
States, and any other arrangements, with respect to the con- 
veyance by post of postal packets between the British Islands aSbd ' 
places out of the British Islands, oi between places out of the British 
Islands (m) 


(d) See note (A), p 630, anti* 

{€) 8 Ldw 7, c 48 

if) Post Office Act, 1908 (8 Ldw 7, c 48), s 2 

iq) Inland/’ used m relation to any pasta! packet or description 
theieof, means, in the case ol the British Islands, posted therein and 
addressed to some place therein „ m the case of a Bntish possession, 
posted therein and addn^ssed to some place therem , used m relation to 
postage, it means the postage charged on the packet (tbtd , s 89) 

(^) note (»), p 643, post 

(l) Post Office Act, 1908 (8 Edw 7, o 48), s 2 (1) (a), (b) 

( 7 ) s 2 (1) (d) , see Inland Post Warrant, 1903 tStat O, 

Kev„ Tol X , Post Office, p 8), os amended by Inland Post Amen^nmit 
(Mo, 9). \V«irrant, 1907 (Stat R. 0 , 1907. p. 876) (rates of jHwrtage). 
and rniand Post Amendment (No R)) 'Warrant, 1908 (Stat B, & 0 « 
1908, p, 714) (special conditions relating to bterature for the blind). 

(i) A meeting of all States belonging to the Union is Wd about every 
flVf between the meetings the busmess of the XJmon ts trans*^ 

bj the International Postal Bureau at Berne The ^irrenllou 
made at Berno in 1876 is rensed at the suooesaiye wetmgg ; 
took place at Rome tti 1906 
(t) PSwrOfiee Act, 1908 (8 Edw 7. e 48), s 4^ 

(m) 30 p, 1967^ poift As to the maximum rate of prepaid postage on 
newspaftirit not Jbemg inland ^postage, see p, 646, postr 
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ISftL. Post Office regulations (n) may determine(l) -wbat circulaw 
or what commercial, legal, and other aiiuilar documents (.<*)> «nd <2> 
what marks or indications lelemng to the contents of a regist^ - 
oewspapear {p\ when writtmi or printed on the ueaspaper or its 
cover, shall not be charged with postage as letters {q) esw^ptiaiMk 

Such regulations may also make provisions respectmg the 
re direction of postal packets, and the transmission of postal paek^ 
so re-directed, either free of charge or eubject to such postage as 
may be specified in the regulations (,»•) 


esan^ptialMk 


Sm-Ster 3—Pai/mfnt of Poitoft 

1363 Postage 18 usually prepaid by means of stamps. 'When an Mode of 
inland letter oi packet (other than Votes oi Parliamentary Pro- 
ceedings («)) in the British Islands is not prepaid or is insafficicntlv 
prepaid, the postage charged thereon is, subject to anv Treasury 
Warrant undei the Post Office Act. 1908) (/h double the postage 
otherwise chargeable on the deficiency («) 

1363 Where the postage or any other sum chaigeable on any Where 
postal packet {< ) is not prepaid by the sender, or is insufficiently 
prepaid, the postage oi soiii, or the dehciency, as the cose may be, 
must be paid by the addressee on the delivery thereof to him ; oi, 
it the postal packet is refused, or the addressee is dead or cannot 
be found, by the sender (u) lu such case of non-prepayment or 
insufficient prepayment, if the addressets on re(‘eiviiig the packet 
and paying the amount diA*, desires lu rejcit it, and to crmipel the 
sender thereof to pay the amount due, the Postmaster-General, on 
the application of the addressee, and subject to Post Office regula- 
tions (j), may ebatge the postage or other sum, or deficiency, os the 
case may be, to the sender, with the additional postage of returning 
the packet to him the sender must then pay the said charges, and 
on payment thereof by him the PoBtnmstci-Geneial must repay the 
addressee (a) 

Postage may be prepaid in cei tain cases by money (h). 


(n) See p 63fi, ante , and see Post Office Guide 

(o) See Inland Post Amendment (No 7) Warrant, IftOO (Mai K & 0, 
1906, p 526) 

(») See p 646, post, see Inland Post Warrant, 19U3, s 30 
(o) Post Office Act, 1908 (8 Edw 7. < 48), si 2 (3) 

(r) Ibtd , s 2 (4) , see Inland Post Wariant, 1003, ss 40- 44 
(si Seep 641, post 
(t) 8 EdW 7, c 48 

(«) llnd ,8 2 (2) A» to parcels and for detailed rates of pemtage, see 
Post Office Warrants, the effect of which appears in the Post Office 
Giuda. 

(o) See note (A), p 630, ante 

(«) Post Office Act, 1908 (8 Edw 7. c 48), s 3 (1). 

(X) See p 636, onto , wid see Poet Office Guide 

(«) Poet Office Act, 1808 <8 Edw 7, c 48), e 3 (2) But the addreeeee 
ie none I3a» tam liable to pay the poetage or other earn ehargeable on a 
or any deficiency th^oou on tire delivery thereof to him (tmd , 
a. 3 (3) ), unloee ho refunw to acc^t the packet withoa^pening it 

(b) Bee Inland Post Amendment (No 1) Warrant, BKnI (Stat R* A O , 
19M, p. fi88), and Poat Ofitee Guide Aa ta> tel^ftame, aee tiGa 
TxtBOBarHS asc TatErHosES • 
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Su^-Sjbct 4 . — Recovery 0 / Poetag^. 

mi All postage (c) and other silms payable under the fost 
Office Act, 19(^((/), in respect of postal packets (e), maybe recovered 
in like manner as any duties granted to His Majesty by an Act 
relating to His Majesty’s revenue (/) are recoveiable by law(jr). 

Any sum not exceeding £20, due from any person for postage or 
111 respect of postal packets, may be recovered in the United 
Kingdom Bummaril> as a civil debt (/i) , any such sum, notexceedmg 
£50. ma> be recovered in Ireland, without prejudice to any other 
mode of recovery, in the civil bill court (i) • 

1365. In proceedings for the recovery of postage or other snms 
in les^iect of postal packets, the pioduction of any postal 
jmcket 111 lespect of which such recovery is sought, having thereon 
u Post Office stamp denoting that the packet has been refused or 
rejected, oi that the addiessee was dead or could not be found, is 
pt md facie evidence of the fact denoted (A) , and the person 
from whom such jMistal packet purpoits to have come is, until the 
(ontraiy be proved, deemed to be the sender of the packet(f) The 
official mark of luiv sum on any postal packet as doe to the Post 
Odice, British, colonial, or foieign, in respect of that packet, must 
111 every British court, within or without the United Kingdom, be 
KHsoived as evidence of the liability of the packet to the sum so 
maikod, and the sum is lecoveiablo in any such couit as postage 
duo to His Majesty (wi) 

I 

1366 The Commissioners of Inland Revenue may, under regula* 
tioiis made or sanctioned by the Treasury, stamp any paper sent to 
theui for the put pose of being stamjied as coveis or envelopes of 
letteis or packets, with stamps denoting the seveial rates of postage 
on jiavment of the amount of the stamps required to be imjiressed 
on the papci, aud, unless the amount exceeds £10, on payment of 
such'svided foe as the Treasury iiia> diiect(,H) 

SiB-Siti o^IirmptiouB from Postaye 

1367 There are cei toin etatutor} exemptious from the liabilit} to 
paviuent of postage Petitions and addresses foi warded to His 


(c) See note (y), ante* 

id) 8 Fdw 7i V 48 
(e) See note (k) p 630, ante 
if) See title KevsKuiw 

(^)JPo8t Office Act, 1908 (8 Edw 7, o 48), s 7 (1) In the Channel 
Islands and Isle of Man, as a debt dui to the Crown {itnd ) 

(A) ibid , s 7 (2) ) As to recovery of debts summarily, see title 
MAOisTfULTas, Vol XlK.pp 600, 610 

Peat Office Act, 1908 (8 Edw 7, c 48), s 7 (3) 

m m, 8 s (1) 

(D iMd , a 8 (2) 

(ilv) Ibid., • » * 

(n) JIM , 8 1 1 l*«ee title Rsvsmub. As to the appbeation of enactment* 
rdatuw to atamp duties to postage, see note (p), p 637, ante 

(o) See note (y), p 337. an^. 
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Majesty by post are exempt from postage <p>. Members of each 
House of Parliament may receive by post petitions and addresses to iNitegi. 
Ills Majesty and petitions addressed to either House of Parliament, 
not exceeding thirty-two ounces iii weight, exempt from posta^je, memNwof 
provided the same aie sent without covers, or in covets ujieu at the Vsrhtmwaii, 
sides (q) 

1368 The postage einrged upon any' Votes or railiaineutai v VoImdt 
P roceedings sent by post within the British Islands, not prepaid or 
insufticiently prepaid, is, subject to any Wan ant of the TieiiMiry 
under the Post Ofhce Act, 1908 (»), the postage oi deficiency which 
would otheiwise be chaigeable on them («>. 

1369 Certain seamen and soldiois (a) are privileged to send and ntjti 
receive letterh, not exceeding half an ounce in weight* bv post, oi 

by private ships between the lirilish Islands and places be>(>od 
the seas, on their own prnate concerns, at a postage of one pcnn> 
for each letter when piepaid, subject m the case of letters sent bv 
piivato ship to the pajinent of the gratuities paNable to the inastei 
of the ship (M The enjo>inent of the piivilege is subject to llie 
following proMsions -On any such letlei sent b\(f), oi to bo ^^ovl*ll,m^ 
leceived bj (</), any such pnvileged pei son, postage iiiust lie dul\ uiprivik^i 
piopaid on the letter being posted, unless sent fioni pai ts be>ond 
the seas, on such letters sent or ieeei\ed from paits be\c)nd the 
seas, if the postage of one penn} is not pi epaid, postage of twopemo 
is charged to the lecenei (c) In the case of letters sent b\ a 
[irmleged peibon the writ/ei'b lianie, his class or descnption iii the 
\essel, regiment, corps, or detachment, to which bo belongs, muhb 
appear with the direction on the letter, and the name of such 
\essel, legiment, coips, or detachment, and the signature of the 
officei commanding it, must be written on the leitei b> th(» said 
ofticer in his own liandw riling ( f) Any such lettei to bo rocc i\(bI 

(р) Post Office Act, 1008 (8 Pdw 7, < 48), s 5(1) 

Iq) Ibid , s 6(2) 

(r) 8 Edw 7, c 48, fee p 830. unte 

(«) Post Olfice Alt, 1908 (8 Edw 7, c 48), s 5 (3) 

(a) The privileged persons are the foiiiming, wliilo aduallv cmplo>ed 
in His Majesty's service whether at home oi abroad —1 or all piirposch. 
t very non corannssionod officer (not being a warrant officer) e\ri} band- 
master, schoolmaster, and soldier in any of Ills Majestv’s regular forces 
within the meaning of the Army Act, any sperml resti\i»t» within the 
ineamng of tlie Territorial and Reserve Forces Act, 1907 (I Ldw 7, c t»)> 

Part lU (see title Royal Forces), every seaman in His Maj<ist>’s Na\ v 
or Indian Marine tSer\ice , and, as regards rc-direction, everv offiiei, 

(^mmissioned or not, m the said regular forces, every coinmissioned odU er 
m the special reserve of officers, and every non commissioned olhcer m 
any bodv of special reservists, and every officer, commissioned or not, in 
the saidNavy or Marine Service, and ei^ry midshipman and master s mate 
in His Majesty’s Navy (Post Office Act, 1908 (8 Edw 7, c 48), s 6 (4) ) 

As to the military and naval forces generally, see title Royal Fulu 
F or vanons offences arising out of the abuse of this privilege, see p 
poH 

(b) Post Office Aet, 1908 (8 1 Jw 7, c 48), s 9(1). 

(с) Ibid , s. 6 (2) (a) 

{d) IM , s 6(2) (c) 

( 0 ) IM.a s 6 ( 2 ) (f) 

(/) /6m/ . s 6 (2) (b). 

a L — xxu. 
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by a privileged porsrfn muafc lie directed to that peteon, and (he 
veesel, regiment, corps, or detachment to which he belongs most 
he Hpecihed m Ihc direction ( 9 ) ; and must not bo delivered to any 
person except the privileged person to whom it is addrassedt or to 
some person authorised in writing to receive the letter by the officer 
in command (A) 

Sect 3 — Conditions of Transit of Postal Packets. 

Sub-Bect 1 ~J« Ofneraf 

1370 All postal paclvetsti) must l>e posted (A forwarded, con- 
voyed, and deliveied (/) subject to such provibions, conditions, 
luoliibitions, and losirictiona respecting the time and mode of 
posting and dcdivery, and of the payment of postage (?ff) and othei 
hums in respect theieof chargeable under the Post Office Act, 
Iff 08 (?/)» or any wariant or regulations made thereunder, and 
Kjspectmg the registi atioii of, and giving receipts for, and giving 
and obtaining ceitificates of posting and delivery of am postal 
p<i(ket, and the sains to bo paid in addition to an}^ other postage 

that registration, leceipt, or certificate, and resi>ecting stamps, 
co\eiM, form, dimensions, maximum weight, inclosuies the use of 
jmclvcts (othei than letteis) for making oommunicaiions, and other- 
wise, ns may be dii ceded by Post Office regulations (o) 

StP Bk'T 2 — Ltahfhty ftyr / 

1371 Tlie Pofttmastoi -General is not liable for tlie loss of a postal 
packet, or for any injury to the iacket(p)»in tlio couise of its 
ii ansmission by post {q) 

Postal packets may be registered (?) upon pav merit of a 
small fee, and 1 ogistration ensures a hand to imnd check throughout 
the tiansmission 

A certificate of the posting of an unregistered inland paicel and 

(q) Vi}M Omco Act, 1908 (8 Fdw 7, c 48) ft 6 (2) (d) 

(h) Jbfd , R 0 (2) ( 0 ) A Treasury Wanant uucier the Post OlTlce Act 
1008 (8Edw 7.C 48), with respect to rates of postage, must, if neeeasaiy. 
]>rovi(]e for tho delivery of letters of privileged persons ou their own 
pi ivato affairs, not exowdiiig, in the case of privileged persons other than 
such comniissionod and warrant officers and mmshipuion and masti^r's 
mates as mentioned m note (a), p 641, ante, hall an ounoo in weight, free 
Ironi any postage in respect of re direction {tbfd ,8 6 (3) ) 

(0 See note (A), p 630, 

(A.) As to proof of posting, see p 659, pofi As to cirfifieate of pontnig, 
P4»o note (y), p 646, po^ft 

(/) As U} pi oof of delivery see p 659 

(la) As to definition of * postage” we note (y), p 6*17^ anU 

Ut) 8 Edw 7, o 4S 

( 0 ) Ihtd , R 12 ' 

(pi Bee Itane v < affon (1701), 1 M Raym 646, approved in WhtifiM v 
Tj^ l>it$ptHCisr {Jjord) (1778), 2 Coup 754 (bank-note stolen by letter 
Borioi} 

(f) For definition, see Post Office Act, 1908 (8 Edw 7, c 48), a 90 (a) 
As to the effect of delay or loss in the post upon formation or revocation 
of oot^act, payment elp , see p 658 
ft} For pamculars of these several servieca, see tho Postal Guide 
They aanctioned, so far as necessary, by Treasury Warrant. For seiv 
vicehy registered post, sep p. 658, port 
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of &n itibured foieigu or polonml parcel citn also be obtained, and 
a certificate of the mhveiy of most articles of registered oi msur^ 
foreign or colonial correspondence. * 

An inland posted packet may also be sent by express messenger 
throughout its entire course, in uhich case it Van be traced from 
hand to hand («) 

1372 The legistiation of, or giving a leceipl fui, a postal 
packet (a), or the giving oi obtaining of a certificate of posting or 
delivery of a postal packet (ti), does not, houevei, make the Post- 
mastei-GeneialortbePoslOfiiceievenueuiauj'maimoi liable foi the 
loss of the packet or its contents (r ). N evei tbeless, subject to uei tn lu 
lules, and within eeitain limits, the Postmabtei -General volnnlarilv 
and as an act of grace pays compensation, according to u publislied 
scale (d), for loss of, or damage to, registoied packets, parcels and 
express packets, and ceitain insined foioigii and colotnal jioslal 
packets (e) On the same footing he pa 38 compensation in ceitain 
cases for the loss of, or damage to, insured inland patcols (J ), 

1373 A\here ihe debpatch or dehveiy fioni a pobt olhce(#/)of 
letters (k) would be delayed by the despatch or delivery theiefioin at 
tliQ same time of book packets, pattern or saniple packets, and jKfst 
cards (tj, or any of them, those packets, or cards, or any of them, 
may, subject and according to Post Office regulalions, be detained 
in the Post Office until the d&pateh oi dehveiy next following that 
by which thev would oidinanly be despatched oi delivered (i; 

(») See Inland Post Warrant, 1003 Postal packets which coiitaiu com 
and certain oUier articles, or which are marked regiHiered,'* must be icgis- 
tered Uhid , ss 62 — 67), as amended by Inland Post AmendmtMit (No U) 
Warrant, 1010 and (No 14) 1011 (Btat K &0 , 1910, p 008, 1911. p 328) 
(0) See note (A), p 630, arUf _ 

(6) See Inland Post Warrant, 1003, ss 68 69, as ainendid byJWhiid 
Post Amendment (No 13) Wan ant, 1911 (btat K At 0 1911, p 327), 
and Post Office Guide 

(o) Post Office Act, 1908 (8 Kdw 7, c 48), s 13 At* the halnhty of 
railways in respect of parcels, sec p 611, po$l 
(d) hee Inland Post WaiTant, 1903, s** 70 — 73, and the rates of cfua- 
pensation in Inland Post Amendment (No 3) Wariatit, 1905(8tat K 0 , 
1906, p 366) See, generally. Poet Office Guide 
(s) Ae to express delivery, imeting, mileage, |tnd extra distance fees, 
see Inland Post Warrant, 1903, ss 48 — 61, aa amended by Inland Post 
Auiendmeht (No 6) Warrant, 1906 (Stat R dt 0 1906, p 526). and Post 
Office Guide As to conveyanoe of foreign and coloniu postal packets, 
see Post Office Guide 
(/) See Poet Office Guide 

(g) For definition of ‘^ost office/’ ^ note (g), i> 630, antr 
(A) Tha Inland Post Warrant, 1903, s 79, defines a letter as any postal 
packet wbkh is not a post card, haifp^ny packet, newspaper, or parcel , 
for a definition of iiaUpeony pacicet.’’^ see Inland Post Amendment 
(No. 7) Warrant, 1906 (Stat R & O , 1906, p 626) 

($) ilmt-canl ($M ) means a card of the authorised dimensions licanng 
either aJh impressed or an adhesive stamp denoting a rate or duty of postage, 
and, except where the context otherwise requires, tin^des a reply 
post*card ^ (see tldd , and 4htd , ss lA — 18) * 

(k) Post Office Act, 1906 (9 FAw* 7, o. 48), s 15, largely following the 
Jniand Post Warrant, 1903, •• 76. 
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Rf it'StCT 4 — Return of Postal Pa M$ 

1374 The rnstmaster-Generars duty is to deliver the postal 
packet as addrosncd , and delivery cannot be countermanded or directed 
hy the sender Wlien delivery cannot be effected or is refused, the 
roslmaster Geneial is under no ol)li$;ation to return the postal 
packet to the sendei by post (0 

In practice Ictteis and parcels ate alaa^s returned hy post free of 
cliaige when the sender’s name and address can be ascertained (/») 
For the puipose of return, the Fostmahtor General is authorised to 
open a letter or oilier closed postal packet (ii) Post-cai Js, halfiienny 
packets unci neaspapeis aie only letiiined by post if they hear a 
re(]neat to tliat ellect, and in that case a second postage is 
thai god {(>) 

Slii-Si.(l 5 — of Puntal latihiira 

1375 Tost Olhce regnlations may ho made for pieventing the 
sending 01 doheery hy postof indecent oi ohseone prints, paintings, 
jiholograplis, lithogiaplis, ongravingfl, hooks, or cards, or of other 
nidetentoi ohsceno ai tides, or of letteis, newspapeis, bupplenionts, 
pnhhciitioiis, packets, oi post-cards haying theieoii, oi on the 
the coveiH llioieof, an\ words, maiks, or designs of an indecent, 
obscene, libellous, oi grosslj ottcmsivo character t p) 

1376 If anv postal packet is posted or sent by post in oontia- 
^onll(>!l of llio Tost OJhco Act, 1J)08 (r>. or of any wan ant or leguLi- 
tioiib made theromidei, the transmission thereof ina\ be refnsofi , 
lli(‘ packet iiiu\, if necessary, be detained and opened in the post 
ollico It must eithoi be leturned to the sender theieof, or 
forwaided to its destination, in either case charged with such 
additional postage at a raU' not exceeding the letlei late of jKiBtage, 
OI without any additional charge, as I’ost Office regulations may 
dll eft ( h ) 

1377 Tlie Vostmn^ter General may detain anv postal packet ( 7 ) 
suHjHHied 10 contain any lontiaband goods and foiwaid the iiaoket 
to tile Gtimmissioneis of IIis Majesty’s Customs (f) 

(/) Aet to alleging property in a pobtal packet in an indictment, see p 669, 

7 0*^1 

(ni) See Kf Stnirc\ Tru»i'* flOIJ) N 149 and p 659 pout 

(n) 'Hie implied anthorit> la the Post Office Act, 1908 (8 Kdw 7, c 48), 
a 56(2), h(M taths t'ONSriTLXiosAL Law, Vol MI, p 69, noto(i), 
i lUMINAl l^AW- V\n r ROC hP IT RE, Vol IX , p 488, notc(fl) 

(o) {^ee Inland Post Warrant, 190*1, g 46 

(p) Pogt OiRoe Act, 1908 (8 Edw 7, c 48), a 10, and Inland Post 

\Varnia4 1903 g 6 gee, as to th<4 punishment for gending or enclosing 
guoh matters title Criminai Law and Procedube, Vol IX , p 639 , see 
also Jt V De Mamy, [1907] 1 K B 388 (a prosecution under the now 
repealed Po'^t Ollice (Protection) Act, 1884 (47 48 Viet o 76), a 4. 

(j) See note (5), p OJO, ante 

(f) 3 Edw 7, c 48 

(f) See fhtd ,8 17 

(<i See fhidf 6 18, and tie Bevenux The ComniissioneTS, in the 
presence ax the person to whom the packet ig addressed, or if, afW notice 
m writuui from them requinng his attendance, left at or forwarded bjpost 
to the ^ddiesipn the packet^ {le fails to attend, then in his absence* may 



Part III — CoiiDticT of 

Sen 4 —Gfneral of Biuntngf 

1878 The terms and coudilions respecting the sarh closing W 
Post Office hubiness aie buljgett to the approval of the Postwaster- 
General (m) No closing order can appl\ to any shop ^ hero the only 
tiade or buhiness earned on is Po^^t Office biisniesR (t 'I Where 
Post Office bubiness is earned on in any shop in addition to any 
othei businebs, if the shop is a telegiaph office^ there is no oMigatioii 
to close on the neekl} Ijalf-holidav so far as lelates to tlie turns- 
action of Post Office business Where the Postmastei-Geneial 
certifies that the CMgencies of the postal beivice lequnethat Post 
Office business be transacted in such a shop at times >\hen under 
the Shop Act, 1911(0, the shop muht otheiwise be closed foi 
the Meekly Ihilf-holiday or undei conditions not suthonsod by 
that \ct, the shop ib exeiiiptod fioin that Act foi the purjiose of the 
traribaclion of Pobt Office hubinoss, to the e\tont toilihed to l>e 
necessary hy the Poblma'^ter-Oenoial (f/) 

1379 Weiglits and mensures supplied h> llie Post Olhie and 
used for Pobt Office businesfa cannot bo lesled and condemned under 
the Weights ainl Measuies Act, 187H(^) 

1380. Post Office buildings are not liable to be latod (n) 

1381 Notues and lists oideied by the Kegistintion A(ib(/>) to 
be affixed near post oflices (f) inubt neverlhelebb not he aJlixod in oi 
on any pobt oflice or any place hr piopeit> belonging to or used 
b} or on behalf of the PoHtinaslei OeiuTal M^itliout his authority, 
Wheie ho thinks that siuh affixing Mould ohsinu t or inconvenience 
the biisinob'^ of tlie i>ost office, lie may lefime that aulhoiil> (d) 

open and examine the pack«‘t If thev find anv contraband goods, they 
may detain the packet and ils c<»jit4Mi1 » for the purpose of prosecution , if 
they find none, tnejy must eithci dchvei the packet to the ndaiessee Ins 
paying the postage, il any, chargeable thereon, or, if he is absent, fuTMaid 
the p.ukct to him by post (Post Ofth o Aet, 1908 (8 > flu 7, e 48), s 18) 

(u) hhopJlouis Vtt, 1904 (4 Ldu 7, i 31), s 2 soct» le Ka< iokiks ano 
Shois, \ol XIV , p Till 

(t) Or where llic only trade or buMuess is Post Office business t-ogether 
with any fd the tnl)(»w'mg — Sale of inedieiiies, re fiesh merits, tobario or 
rwHspapers lerail of inloxuating liquors, or lailuay bookstall or lefresh 
lucnt room business (Shop Hours Act, 1904 (4 Pdw 7, c 31 ), s 2 (5), SchwJ ) 
(ec) Shop Act, 1911 (1 3^ 2 Oeo 5, c 54), s 10 fl) (a) 

(r) Jdul , H J 

(y) IM , s 10 (1) (b) Save as above wtated, the Shop A(t, 1911 (1 A 2 
Oeo 5, c .'>4),. does not apply to Post Office business, nor to any pienuses 
wherein it is transacUd (»6ta , s 10 (2) ) 

(ff) 41 /k 42 Vict c 49, Ji v KrtU JmiiaeB (1B89), 24 Q P D 181 
(where a postmaster traded also asea baker), see title Wuoijts ami 
Measures 

(a) Smith r Birmingham Giiarduin$ (1857), 7 P & B 483 , see Menrif 
Dock$y Cameron, Jon€$y Mersey Docke ll U L Cas 443, and title 

Rates axd Katin o 

(5) See title Elections, Vol XII , pp 193 et seq 
(e) Bj the Parliamontary and Municipal Kegistration Act, 1878 (41 5^42 
Vict c 26), s 9, see title Elections, Vol XU , p 261 
(d) Post Office Act, 1908 (8 Edw 7. c 48), s 80 As to the offeude of 
affixing advertisements. noUce*, etc , to post offices, or iiamting or dw- 
9pirii)g ete » post office letter botes, see p 666, po#f ^ 
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1382> When it apperjs to the Postmaster •General that any post 
office letter box (e), by reason of being on the prenuses of any 
pxivate person or otherwise, is so situate as not to afford the same 
security against the improper removal of postal packets (/) there- 
from or other fraud as exists in the case of other post office letter 
lx)xes, he may declare such box to be a private posting box. He 
must affix upon or near it a notice of its being and of the effect of 
its being a private jiosting box A postal packet put therein is not, 
foi the purpose of any enactment, law, or contract, whereby the due 
liosting of a postal packet is evidence of the receipt thereof by the 
addressee, deemed to ha^e been duly posted (y). 

SbC'i 5 — Newitpai>ei8 
Huu-Si.n 1 —in General 

1363 It IS not compulsory to send newspapei s by post (A) Where 
they are sent by ixist, they are carried within the British Islands (t) 
at a special postal rate if they aie registered (k). 

For newspapers sent to places outside the British Islands, except 
in the case of Canada and Newfoundland (/), there is no special rate 
They are earned as punted papers But the maximum prepaid 
rate foi a single newspaper sent by post between the British 
Islands and places out ot the British Islands, oi between places out 
of the Biitish Islands, wbethei through the Biitish Islands oi not, 
is M, exclusive of any additional cliaigo made by any British 
possession oi foreign country {m) 

By Tieasury Wariant a specially low rate has been iixed for British 
newspapeis, magazines, and liade journals sent, under ceitain con- 
ditions, to the Dominion of Canada and to Newfoundland (n). To 
enjoy this privilege the publicutioilH in (jueHlion must be regis- 
teied {<>). 

2 -livjialiixlMi 

1384 riovisKai IS made 1 >y btatiite (o) for Uio logibiiatiun of 


(<*) N'T note (<;)» p 630, ante 

(/) As to definition of ^'poMal packet,*' see note (A), p 630, ante 

(g) Post Office Act, 1908 (8 £dw 7, o 48)> s 81 (1) A certificate 
purpoiting to be Bigned by the Poetmaster General or any aeoretary or 
oeaistant secretary of the Post Office, to the effect that any box or receptacle 
IS or was pxovided by the permission or imder the authority of the Post- 
master Qeneial for the purpose of receiving postal packets, is ip any legal 
proceedings ovidonoe of the foots therein stated (iM , s 81 (2) ) As to 
proof of iKisting generally, see p 650, ^poH 

(4) Post Olfioo Act, 1908 (8 Edw 7, c 48), s 20 (3) As to the law 
relathig to newspapers generally, see title Prlss and Pkinting 

(s) As to definition of ** British Islands,*’ see note (t), p 631, anU* 

(h) As to registration, see the text, tn/ra 

(i) See the text, tu/ra 

(it) Post Office Act, 1908 (8 Edw 7. c. 48), s 2 (1) (c) As to defluj- 
HoU oij* British possosRion,” see note (4), p 631, onto 

(n). and Colons Post Warrant, 1907, sa 5* 24 — 29 (Stat 

K. 1907, p 887), aod^reign and ColoniaiPost Aiuonduieut (No 6) 
WflAttfcfe im (Stat R & O., 1909. p 644) ' 

, {0) fm Act, 1908 (8 Edw 7, c 48), sb, 20—38. 



Pam* tit — CowMitrt op Boststbss. 

noWspapors f j)). For the purpose of regfstration any pnblioatioii 
oonaistmg wholly or in great part of pohtieal or other news, or of 
artieles rating thereto or to other current topics, with or without 
ady^ttements, is deemed a newspapw, proyided that it be 
{ffinted and pnbUshed m the British Island, and published In 
numbers at intervals of not more than seven days, and that it have 
the full title and date of publication printed at the top of the iBridi 
page, and the whole or part of the title and the date of publication 
prmted at the top of every subsequent page (q). For the same pui - 
pose certain publications are deemed to be newspapoi supplements ( j ), 
pioiidotl that all sheets of a supplement must ra put togetlier in 
some one part of the neaspapei, whether gummed nr stitched up 
with the newspaper oi not (s) 

1385 The propiietor oi printer of anj ncwspapet within this 
description, or of any publication which, regard being had to 
the proportion of advertisements to other matters thiuein, is not 
within this desuiption, but which was slaiuped as a newspaper 
before the IBth ,7une, ISBo, may register it at the General Post 
Ofiice in London, at such time in each year and in such form and 
with such particulars as the Postmaster-General diiects, paying 
on each registration such fee not exceeding Cs. as Post Office 
regulations dii (>ct (0 

1386 The rostniasler-Geneial iiiuv rovise tlio it^pihUTaiul roinovo 
Uieiefrom aiiv publication n(it b^ng a n('\'Vflpapei (w) Hi« docision 
IB ^nal as to the ailmission to or removal fioni the register of a 
publication, siwe that the Treasury ma>, if they think fat, on the 
application of anjf person interested, leverse or modify the decision 
and order aceorduigly (or) 


(v) As to the postal rate for registered ne^^spapers, see p 03H, antep 
and Post Office Guide 

(g) Post Office Act, 1908 (8 Edw 7, c 48), s 20 (1) 

(r) For this purpose a supplement is a publication consulting wholly 
nr in great part of matter like that of a newspaper, or adv^ertisemeDtH, 
printed on a sheet or slieets or a piece or pieces of paper, oi x onsisting wholly 
or in part of engravings, pnnts, or lithographs illustTativc of articles m Ihe 
newspaper, the publication in every case being published with the news* 
paper, and havmg the whole or part of the title of the newspaper priiiU^d 
at the top of every page, or at the top of every sheet or side on which any 
such engraving, pnnt, or hthograph appears (tlnd/, s 20 (2) ) In the case 
of supplements consisting wholly of engravings, prints, or hthopaphs 
illustratFve of newspaper articles, these provisions may ho modtiied by 
Poet OMce regulations (thul , s 20 (2) (a) ) 

(g) find , 8 20 (2) (b) 

(i) IbtdpB 21 (1) 

(u) Ibid , s 21 (2) Any publicaii^ for the tune being on the register is 
a rCj^tered newspamr for the purposes of the Post Office Act, 1908 
(8 Edw 7, c 48) (uud , s 21 (4) ) A registered newspaper is deemed a 
newspaper lor ^e purposes of postal arrangements with the Govern 
ments of Bntisb posaessiona or foreign States <thfd ,s* 22), see p 657, poul 
(z) IMp a. 21 (3) Newspapm r^^ter^ for trimatnieition in the 
British Islands at the newspaper rate S postage are deemed to be also 
registered for transmission to Canada and Ke^oundland at the atrial 
rate of postage (Foreign and Colonial Post Warrant, 1907, ss 5, 2^29 
(Stat-^ B O • 1907, p S89), Por^gn and Colonial Post Amendment 
(No, 6) Warrant, 1909 (Stat R St 0 ,1909,p 644)), as to special rates, s6e 
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Sk(^. 6 . — 'Moneif Oidns, 

^ Suu-^ECT 1 — /;/ (inteta! 

1387 So long an the Treasury think fit. the Postmaster-General 
has power (a) to piovide for the remission of small sums of 
money thiough the Post Olllce bv means of moiiej ordeis (/*) He 
may demand and leceive foi the use of JIis MajesU ui lespect of 
such ord(Jis, sudi i ales of poundage, as may be fixed bv I^^^t 
Olfice regulations ). all poundage soieceived is d(‘emed part of the 
Post Office ie\enuet</) 


1 2 — J*7oinnwi8 to Mom'll ( i lers 

Geneial 1388 Post Oltne regulations maj make provisions with respect 

ngulaiiona money Older s, and h> Uie payment tlieieof, and to thepeisons bv or 

CrdtrJ"* to wlrom tliey aie to be paid, and tlie times and mode of payineuK#-) 
Subject to siicli u^gulations the l^ostma'^lei-Oeneral may repay the 
amount of any mone\ oidei to the peibon to whom the oider is 
issmd, 01 his ex:ecnLois oi adiuimstiators, whether the order remains 
in the possession of tliat poison oi not Ppou sucli lepayimuit all 
liability on llu* part of the l\)btmaster-Gcneial, oi any otficca ot the 
Post Oilicc, 01 the Post Office levenue, oi the C’onsohdated Fund, in 
respect ot tlie money ordei ceases ahsolulely as against the pa> ee of the 
money oidei,aiul tin holdei theieof, and o\ei\ othei ptuson whoiiiso- 
evei (/) No action oi othei legal piocec ding CiUi be instiluleil against 
the Postmastei (ieneral oi an) oflicei ol the t\)st Chfice.oi any peison 
whomsoHvei , ui lespist of any com^ilhvice with sin li legulitioiis, (»r 
othei yvise in it‘l itioii iheieto, oi in lespict of the pajiiuuit ol biuh 
oidoiH hmiig utilised oi delayed hy any accidental neglect, omissnai, 
Ol iiiisialve, on the pait ot any officei ot the Post Oihie. or foi an\ 
othei cause whatsoever, without fiaud oi wilful niisheh ivioui on the 
pait of any such ollicei (//) 


r’' ’ Srct 7 — Otdct ^ 

PoHtal orders 1389 The Postmastei -General, with the coiKsent of the Treasiuy, 
may auUiouse any of his officeis(/0, oi, if the legiilatious bo 

p 040, ante) Other newspapers, niagazines. and trade journals may be 
n^gistcied fur similar transmission to Canada or Newfoundland if "tbv 
comply with certain conditions (Foreign and Colonial Post Warrant. 1 in;, 
Hs 5, 24 — 29 (Stat R 0 , 1907, p 889) , Foreign and Colonial Post 
Amendment (No 6) Warrant, 1909 (Stat R & 0 , 1909, p 644) 

(а) Post Ofllco Act, 1908 (8 Edw 7, c 48), s 23 (1) 

( б ) For payment of taxes by post office orders in Scotland and, wluie 
directed by the Treasiuy, iii parishes in England, see Taxes Maiiageim iit 
Att, 1880 (43 65 44 Vict o 19), 8 99. and title Up VLM’Ji. 

(c) See Money Order Regulations, 1903 (Stat R O Rev . Vol X . 
Post Offiee, p 130), as amended by Money Order Amendment (\o 2) 
Regulations 1908 (Stat R & 0 , 1908, p 753), and Post Office Guide 

(d) As to Post Office revenue, see p 633, ante 

(f) Post Office Act, 1908 (8 Fdw 7, c 48). s 23 (2) As to Post Office 
fOgimtions generally, see p 636, ante 

If ) See title Bhls op Exoi{ai«or, Pkomissort Notes a\i> NcGOTiAimit 
INSTTOWINTS Vol II , p 5(17 

(^1 Posit Office Act, 1908 (8 Edw, 7# c 48), s 23 (4) As to the general 
liability of «ueh officers, see p 629, ante, and title Ft buo Authokitiss 
and Public OmoKR<i 

(A) Post Office Vet, i908 (8 EUlw 7, c 48), s 24 (1) 



Tart III ---*CoifDvcT or ButmiKSA. 

provide, any person holding office under* the Crown to is<(UO 7 

postal orders Postal orders aie money orders for a pi escribed f Wlltii 

amount not exceeding 2ls (A), issued in a special foim to* be 
prescribed by the regulations, and payable in the manner and 
subject to the conditions thereby piesciibodtlb 

1390 A bank which, in collecting for any principal, buo leceived Buntinn 
jiayment or been allowed by the Postmaster^General in account in 
respect of a postal order, or a document purporting to be a postal 
order, incurs no liability to anyone except that principal by reason 

of having received the payment oi allowance, or having held or 
presented the ordei oi document foi payment. The piincipal for 
whom such older or document has lieen so held ot present ed is 
not, however, relieved horn liability in respect of his possession ol 
such Older or document or of the proceeds theieof(m), 

filer 8— i(hhtinnal Vohtnl Facilttirg. 

Shb Ntc 1 1 In (ifnef il 

1391 The Postmabter Goneial is euipowerod to make spc^cial Amin«emenih 
airangements with local auihojities and with pn\at« peisons for 

the pioMsion of additionil postal facilities when he is of opinion and ^private 
that such provision at the expense tif the taxpayers cannot he porwns 
jUbtiiied 

(i) Post Oftice Act, 1908 (8 Ldw 7, c 48), s 24 (J) buvh person is, for 
the purpose of the issue and oaymentof postal orders, deemed an ofHoor 
of the Postmaster General ana of the Post Office (see definition ol ‘ officer,** 
note (fl), p 630, ante, and see note (f). p 064, post) 

(A) Post OffiC/e Act, 1908 (8 Edw 7, c 48), s 24 (1) (a) The poundage 
must not exceed 2d The order must not be issued uni li its amount and 
poundage have been paid to the issuing officer (tbul , s 24 ( 1) (b) 1 

(l) Ibid, 9 24(1) After three montlis from the last day of the njffOfh of 
issue, the older is payable only on payment m manri«‘i prescribed of a 
commission equal to the original poundage {ibid , s M (1) (c)) No 
interest is payable in respect of a pootal order {tbtd , s 24 (2) ) 

(m) Ibid , s 25 See title Bankers and Banking, Vol 1 ,p 60l , Post 
Office Act, 1908 (8 Ldw 7, o 48), repealing and le-enacting in substance 
the Post Office (Money Orders) Act, 1880 (43 &r 44 \iot c 33), and the 
Post Office (Money Orders) Act, 1883 (46 & 47 Vict < 58) Neither a 
postal order nor any other kind of money order is*a negotiable instrument 
If, therefore, a postal order is lost or stolen m the post, neither the finder 
nor any holder for value has a ^ood title to payment as against the right 
ful owner A postal order is an imperfect instrument until either the name 
of the payee is entered m it, or it is crossed for payment to a banker (Postal 
Order (Inland) Kegulations, 1905, s 9(xStat 11 dcO , 1905, p 383)) , sec title 
Bills of Exchange, PitOBtissoRY N^^tes am> NLGoriABLF Insirlments, 

Vok II r p 567 The finder of an order not so filled up or crossed has, 
therefore, no claim to payment. The postal order system may by airango- 
ment be extended to a British possession, foreign State, or Bntish pn»* 
tcotorate, and when such an arrangement is made, the provisions of Uk* 

I’ost Office Act^ 1908 (8 Edw 7, o 48), with respect to postal orders, so far 
as IS consistent with the tenor thereof, and subject to modification by 
Post Office regnla^ons, apply (tbtd , s 87) In such case the form of the 
order, and w amount (not exceeding 21s ) may be prescribed by* Post 
Office Regulations (Md , s 87 (b) ) As to ofieuocs in respect of money 
orders, seep 664, past • 
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Post QnricB. 

Sub-Seoi 2 jr-htdmmtjf to Poitmattor Qtnmil 

1392 The Postmaster-Geodral may contract witib, or talM 
security from, any person applying to him to establish any post or 
telegraph office or to extend the accommodations of Uie postal or 
telegraphic service to any place, for mdemnifying the Postmaster* 
General against any loss be may sustain thereby (n). 

Sub Secp 3 — Arrangements mth Local Auiliortim 

1393 If a boroiifih council (o) or urban district council (ji) con- 
siders that it would be beneficial to the inhabitants of its borough 
or district, and if a rural district council (j), or a parish council ( 7 ) 
or, in the case of a parish not having a parish council, a parish meet 
ing(«), considers that it would be for the benefit, in the case of a rural 
district council, of any contributory place or places within its 
distiict, and in the case of a parish council or parish meeting, of 
its palish, that any post or telegraph ofhee should be established 
or any additional postal or other facilities pro\nded by the 
Postmaster-General (0, then that council or meeting may under- 
take to pay to the Postmaster-General any loss he may sustain by 
reason of the establishment or maintenance of the office, or the 
piovision of the facilities (ti) 


(n) Post Office Act, 1908 (8 Edw 7, 0 48), s 48 The indemnity may 
be either for the whole or for part of the loss sustained, and for such time 
as the Postmaster General may think nece88iu*y 

( 0 ) See title Local Government, Vsl XIX , pp 293 ei seg 

(p) Ibid , pp 262 et stq 

(q) Ibid , pp 329 et seg 

(r) Ibid , p 249 

(«) Ibid , pp 264 ei seq 

(0 In or for the purposes of the borough or distnct in the case of borough 
or urban district councils , and whether within or without the area to be 
benefited, in the ease of rural district councils or pansh councils or meetings 
(Post 0^'e Act, 1908 (8 Edw 7, 0 48), s 49 (2), (3) ) But a rural distnet 
councL cannot proceed m respect of any office or facihties outside the 
ooutributory place proposed to be ohareed without the consent of the 
parish couucu, or, if there is no parisn council, the pansh meeting, of 
an> parish wholly or partly situated in the contributory place (Aid , 
s 49 (3) ) See title Local Government, Vol XIX , pp 331, 835 

(tt) Post Omce Act, 1908 (8 Edw 7, c 48). s 49 (2). (3) These 
provisions do not apply to the Channel Islands (Aid , s 49 (10)), and 
special piovisions are made for Scothmd, Ireland, and the Isle of Uaa (ibid., 
8 40 (8), (9), (11)) Under %b%d , a 49 (4), any expenses thus tnbumd under 
tins section, in the case of borough councils, may be paid out ol fho 
borouah fund or rafe (see title Local GovERNMEJtr, Vol XIX , pp 310 
it seq). 111 the case of urban diatnot councils (not boroughs), out of the 
rate out of which the general expenses of the council under the Pubhe 
Health Act, 1875 (38 & 39 Viet 0 55), are defrayed (Post Office Act, 
1908 (9Cdw 7, c 48), 8 49(4)), see title Local Goterkment, Vol XIX,* 
pp 281 ei $eq Any expenses incurred in pursuance of an undeitaking thus 
given may 10 the case of a rural distnct council be defraj^ as special 
eneipis legaUy inouned m respect of tiie contributoiy place or places* 
lUpd Isiist be apportioned between those places if more thau one (sabjeet 
Health Act, 1875 (38 & 39Ttct c. 65). as 229-4131), and, 
in of a pansh counoikor parish roeetuig* as exMnaeii thetoof wi^xi 

the of the Local Oovemment Ac^ 1894 (66 MT Viet e 23) 

(PosI 1908 (8 Edw. 7, c. 48), s 49 (6), (6)) ; M title Local 

?oL^ XIX , pp, 242 St teg. 
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1394. Any borough council or any urban district council, it it 
considors that it would be beneficial to the inhabitants of the sanae 
that any new post office should be on a more expensive site, or oi a 
larger mze, or of a more ornate building, or otherwise of a more 
expensive character than the Postmaster-Oeneral would otherwise 
provide, may contribute towards the new post office, eitbei by a 
grant of money, or, with the consent of the Local Government 
Board (v), by the appropriation of land belonging to the council, or 
by the purchase of land for the purpose (ir). 


Skct 9 — Conveyance of Math. 

Sub-Sbct 1 —/n General 

1396 . Statutory provision is made for the coinevanco of 
mails (x) inland (a) and by ship (ft) 

Sub Sbot 2 --Tnlaml 


1396 The Postmastei -General may lequhe railway companies 
to convey mails either by the trains which they run for their own 
puiposeB(r), or by trams run at times fixed by him (J) In the 
latter case six months* notice must be gnen to the company by 
the Postmabtei-Gcneial (c). 


{ V ) See title Local Government, Vol XIX , pp 282, 28J, 

(w) Poet Oflice Act, 1908 (8 Edw 7, c 48), b 49 (1) For Uii« pnrpoee 
by thtd , a 49 (7), a borough council may bormw under the Municipal 
Corporations Act, 1882 (45 & 40*Vici c 50), a 106, and any Act amend] nii 
the aame (see title Local Government, Vol XIX , p 317), the council 
of an urban district (not a borough) may borrow a« under the I'ublio 
Health Act, 1876 (38 & 39 Vict o 55) , see title Penne Hfaith and IjOCAl 
Administration « 

(a:) For the purpose of the Post Office Act, 1908 (8 Edw 7, o 48), ** moil ** 
includes every conveyance by which postal packets are earned, whether 
it be a carnage, coach, cart, horse, or any other conveyance, and also a 
person employed in conveying or delivenng postal packets, and aluo any 
vessel employed by or under the Post Office for the transmission of postal 
packets by contract or otherwise m respect of postal ]»sckets transmitted 
by the vessel (tftid , s 89) For the purposes of tl> * Conveyance of 
Mails Act, 1893 (56 ^ 67 Vict c 38), mails’* (tftid , s 5 (1) ) includes 
parcels within the meaning of the Post Office (Parcels) Act, 1882 (45 St 46 
Vict c 74), seep 653, poet See note (r), p 654, poet 
(o) As to definition of “ inland,” see note {g), p 638, ante 
(ft) As to Mad Ships Act, 1891 (54 L 55 Vnjt c 31), and Orders in 
Counod under the Act now m force, see title Shipping and Navigation 
(f)> Regulatian of Rodways Act, 1873 (36 37 Vict c 48), s 18 

(d) Blulways (Conveyance of Mails) Act, J838 (1 dt 2 Vict c 98), s 1 ; 
see B {Poeimaeter-Qeneral) v Great Xorfftsrw {Ireland) Uail Co , [1907] 2 
I K 242 (mandamus to compel Irish tram nmning under notice from 
Postmaster-General to await arrival of mads from Holyhead) , and see title 
Cabbiers. Vol IV , pp 70, 71 As 4o railways geneially, title Rail- 
wats and Canals 

(e) Railways (Conveyance of Mails) Act, 1838 (I & 2 Vict c 98), s 1 
Agreements with radway compames may be altered upon morease or decrease 
otsemee (iM , s. 7), and terminated upon six months’ notice {tb%d , s 8), 
or without notice, if full and fair compensation be ]^d, unless the 
r^way company was in default in performing its servfee (tbtd , s 9) 

* Refns^ or neglect to carry mails incurs a forfeit of £20 for each ofenee 
MU t Sb 12), apart firom forfeit of bond given as seeniity (ffttd., s 13), 
Bneh bond cannot contain a proviso excusing the eompmiy for non poffeny* 
ante due to the ncgl^t or defaidt of a post office servant ^0. v. 
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Sorting LiiriiageB, littod up as the Posttnaster-Gonenl may 
direct, Hie to be provided at the ie<iuc‘^t of the Postmasler- 
GeiieniUy ). 

Uis Majesty's mail coaches must, if required, be carried instead 
of the carnages of the company (i/) The mails need not be 
accompanied by an officer of the Post Office Where mails are 
coij\eved by special liam the Postmastei Gdioial mav require the 
wliole tiain to bn appiopiiated thereto eiclu^iveU of allothei traffic 
( >ccept such as he may sanction (?) 

The lemuneration of laiUay companies, cxcopt foi the caiiiage 
of parcels, is determined, in default of agreement, hj the Railwa\ 
and Canal Conintissioneis(/.) 

Whole railway coinpaiues wholh oi paitlv woik steam \essoK 
for comituimcaiion between any towns oi ports, the statutoiy 
pnnisioiiri as to convoanee ot mails by iiilwajs, so fai as 
applicable, extend thereto ( 1 ) 

A tianiway conipanv (m) niu^t, if require 1 bv the Poslmastei- 
(reneral (?ij, perfonii all reasonable soi\ict-» ui legaul to tlio 
conveyance of mails as he may diiect (o) 

TiaTiiioads(p) are, foi the puipose of conveying mails, deemed to 

and \orth H Hail Co (ISVI) John 28) An imieemeut Initwien 

railways that one of the iii shall < airy no mails is nut illegal (Slnewhhan/ 
and lUnniiujh im Had Vo \ Linidon and \otth M esttm Had (V> (I8'»l) 
17 Q H 012) 

ij) Hallways (Convoyaiuc of Mails) Act, 1858 (1 iV 2 Vut c* 98), s ^ , 
Post om<e (Parcels) Act, 1882 (45 Vict c? 74) s 3 (5) 

(</) Railways (Coiiveyauco of Mads) Act, 1838 (1 2 \ ict c 9S), a 4 

(k) Post Office (Duties) Act, 1847 (10 & 11 \iot c 85), s l(i and «ro 
title Cakkii ks, Vol IV , p 7 1 Au officer act oinpauying mails can lecovt r 
damages for negligence against the company in spite of ha\ mg no coutiac t 
with them {Colleit \ London and North Heston Rad (*o (1851) !fl Q H 
984 , see title C^inui' us, Vol IV , p 46, and title St oi rm nc’e, Vol \ \ 1 , 
pp 426. 427) 

(i)tf*!::^gulation of Railways Act, 1868 (31 32 Vict c 119), a 36 

{1) Railways (t’oiueyauoe of Mads) Act, 1838 (I il, 2 Vict c 98), s 6 
(\ni\cyance of Mads Act, 1893 (56 Sc 57 A ict c 38) si As to 
reinuuciatioii geuorally, see titles Carp lERS, Vol 1\ ,p 71, Railways am* 
Tanals As to the Railway and Canal Commis^ioneis, see titles Couum, 
Vol IX . pp 217<fs<g , Railways and Canals 

(/) Regulation of Railways Act, 1873 (36 & 37 Viot c 48), s 20 

(m) This includes o\ery company, body, or person owning or working 
any tramway autlioiised by Act of Parliament passed after the Ist January, 
1893 (Conveyance of Mads Act, 1893 (50 A. 57 vict c 38), s 2), a tramway 
means one authorised by an Act to be constnictod wholly along public 
roads or stieets without any de\iation theietrom (tbid , s 5(1) ), see title 
Trabtwats and Light Raiiways 

(n) He cannot require carnage of mails in e\rm of lertain weights, see 
Conveyaijeo ot Mads Act, 1H93 (56 A 57 Vict c 38), s 2 (1) (a) 

(o) A^uls in tint be so earned as neflher to interfere with the custody of 
the Post Office officer m (haige of them, nor to mc^nvenienoe passengers 
(«5u2 ,8 2 (1) (h) ) In a carnage for passengers only and not for goods, 
the officer may not carry mads except as a passenger (dud ,8 2 (!) (c) ) 

goods are earned, the above mentioned Acts os to conveyance of 
malls by railway ap]>ly (ibid , s 2 (1) (d) ) Remuneration is determined 
by Sgire^ent, or m default^thereof, by the Railway and Canal Cominis- 
sioo<^ 8 2 (2) As to the Railway and Canal Commissioners, see 
titJes Coquets* Vol ix , pp 217 et neq , Railways and Canals 
t(|>) IfaUlhoriH^lbyan Act of Parhamentpassedafterthelst January, 1803 



Part III — Conruct or BusIness. 

t 


m 


be railways, and the statutory provisions as to convexiince of luails 
by railways apply according! j (q) 

1397. Under an arrangement confirmed by statute (0, to which 
all the important railway companies of the United Kingdom (ij) wore 
parties, parcels are co^ve^ed(0, with or without iioiico, and with 
or without a peison appointed by the PustmaHter-UenHal (a), by 
any trains b\ which passengers, goods or parcels are ionve\ed (/>), 
and the remnneratiou is a sum equal to a certain propoition of the 
postage payable on every pai cel conveyed throughout any pai t of its 
course by railway, and is payable in one sum to the lAondoii Railwav 
Clearing Committee, which divides it amongst the companies 
accoiding to ceitain rules (0 This amount of reimuieistioii nui\ 
on notice be Mined bv agieement or arbitration before the Uailwav 
and Canal Commission (d), and the whole arrangement ma\ l>e deter - 
mined on twelve months’ notice by either the Postnuistei-Geneiul 
or the railway companies (e). Notices to or on behalf of the railwiu 
companies are gi\en to or by the secietary to the London KaiUa\ 
dealing Committee ( /) The railway eoinpanies must pio\ule 
special parcel sotting vans if requited and must alToid all 
reasonable facilities for the receipt and deli\eiv (d the saeks oi 
other receptacles containing parcels at aiiN of then Btalions willumt 
requiring them to be booked or interposing any othei delay, and 
inubt transfei tliein to and fioin tbeiehules of the PobtinusUu* 
General at the outwards and mwatds railwa\ stations (//) 
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(('oiiveyance of Mails Ad, Sr 57 Vict c 38). g 3) ) A trarnroad 

i& dufiued (tbid . s 5 ( 1 ) ) as aii} traiiiroad oi traiuway vi hu li ih not a train 
way as defiued in note (m) ). e (r»2, ontr, and include s a trainwav con 
Btriictcd under the Tiainways (lieland) Acts, IH(K) to I8WI, or the Railways 
(Ireland) Act, 1890 (SJiV 54 Vict c 52) , Hel^ tiile Tuamways \\u lai.iir 
Railways 

(o) ('‘ouvcyanco of Mails Art, 1893 (6(5 A 57 Virfc o 38), r 3 
(r) S''e preamble to Post Oftico (Panels) Act, 1882 (4’> A 4(5 Vic t c 74), 
and ibid , 8 2 The arrangement w w for twenty one years and ilit^reiflc r 
till deteninned bv twelve months’ notice on either side (ibid , s ^(4) ) 

(«) ^ee ibid, hched 1 , as to other compaiues hMomiiig parlies, sen 
tbui,B 9 The provisions of the Act applv, as fui fis they can, to any 
steam vesselft worked by such railw ay eonipames {tkid , 13) 

it) Parcels are defined (thui s IT) as meaning all Kuoh postal paikcts 
as by Treasury regulations made in pursuance oi the Post Office \e|H(see 
Post Office Act, 1908(8 Fdw 7, c 48), s 91 (1)), are defined to be puree Is 
('^ee note (m) p 633, ante) 

{a) Post Office (Parcels) Act. 1882 (45 & 46 Vict c 74), s 3(1) Any 
servant of the Postmaster General appoint,ed to take charge of the parceiK 
during such conveyance must be carried free, and there is spec ml provision 
for payment of damages in case of his injury (tbtd , s 9 (3) ) Assistant e 
must, if required, be given to him, and he must not be luierfcred wilU 

(iM,s3{4)) , , . , 1 

(b) The convenient and puoctuftl working of mail and express trains 

must not be preindio^ thereby {wtd , s 3(1)) 

(o) Post Office (Parcels) Act, 1882 (46 & 46 VTct c 74), ss 5, 6, Sched III 

(d) Ibtd^ s 2 (2), (3), see tide Courts, Vol JX, pp 217 <4 *teq , 
Hxilwats a\p Cavals 

(e) Post Office (Parcels) Act, 1882 (43 A. 46 Vict. c 74), s. 2 (4) 

If) Ibid, a 12(8) 

(S) Ibid i a 3 (2) As to “ outwards ” and “ inwards/* see IS r^London 
$n4 S 0 rlh We»Um Eml Co (1896), 74 h. T 024. 
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1398 Thp Postia<i‘it6i»-General must observe certaia conditions 
in the (hstiibution ami delivery of the pareele (») With regard to 
secarity and compensation for loss or otherwise the parcels are 
treated as letters sent by post. The companies are not liable in 
respect of the conveyance or loss of or damage to paicds, but must 
take all reasonable care for their security (k) 

1399 The Customs Acts {D apply to foieign parcels (in), subject 
to variation by Treasuiy legnlalious (a) 

1400 The conve>^uK*o of paicels by ttainways is Huhject to the 
Bame regulation as the conveyance of mails thereby (o) 

Sub-Se^t 3 — 7 >i/ 8 Jup 

1401 Eveiy master of a vessel (p) outward bound (q) must receive 
on board his vessel every mail bag (r) tendered to him by an oflicer 
of the l^st Office («) for conveyance , having received it, he must 
deliver it, on ai riving at the port or place of his destination, with- 
out delay (f) If he fails to do so, he iiicuis a forfeit of X*200 (a) 

1402 Every master of a vessel inward bound (t) must collect all 


(0 Post Oihce (Parcelfi) Act, 1882 (4'> & 40 Vict c 74) s 7 (1), (2), (3) 
(A) Jbid ,8 7 (5) They may refuse to caiiv any explosive or dangeroiM 
aiiicJo not earned as a laiUay parcel by passenger tram {ibul , s 7 (4) ) 

Hf 0 tUles Carrii us, Vol IV , p 27 , FxeLusivta, Vol XIV , pp 385, 380, 
JUrrwiYS AND Canals * 

( 1 ) Sec title Revenue 

(wi) Foreign parcels are those either posted in, and sent to a place out of, 
the United Kingdom, or posted in a place out of, and sent to a place iii, 
the United Kingdom, or m transit through the United Kingdom to a place 
outside the United Kingdom (Post Ofhee (Parcels) Act, 1882 (45 & 40 Viet 
c 74), s 17) Parcels sent between the United Kingdom and the Channel 
Islands or Isle of Man aio subject to Treasury legulations as to customs 
cliarge|k<oatd , s 15) 

(n) lbul,& 14 (1), (2) 

(o) See p 652, parcels are included m ''mails’’ (see note (a:), 

p 051, avie) See, however, the limitations as to eight (Conveyance of 
Mails Act, 1803 (60 & 57 Vict c 38), s 2 (1) (a) ), and see Clogb^r Valley 
Tramway Co v E (1892), SOL R Ii 316 (tramway not a railway within 
Post Uffloe (Parcels) Act, 1882 (45 & 46 Vict c 74), special Act) 

(/)) Tliese words include every person except a pilot, having command 
or charge ot a v<^el, whether the vessel is a ship of war or other vessel 
(Post OtHoo Act. 1908 (8 £dw 7. c 48), s 89) 

(f^) These words include vessels hound as weU from any port m the 
United Kingdom as from any port m a British possession British 
possession '* does not include the Channel Islands or Isle of Man {ihul , 
H 89) , see note (k), p 631, ante 

(r) A *• i^ail bag ’ includes a bag, box, parcel, or other envelope or cover- 
ing in which postal packets in cours# of transmission by post are con- 
veyed, whether it docs or does not contain any such packets <i6td ) 

{«} See note (o), p 630, ante 

<f) fost Office Act, 1908 (8 Edw 7, c 48), s 26 (1) 

(ii) s 20 (2) For a case of injunction restraunng refusal to 
reeMve taiai baga (before the Post Office Act, 1908 (8 Edw. 7, e. 48)^ sea 
A L E 262. 

ft) V8srds include vessw bound as well to any port in tlho Britiali 
lihndg as to my port m a British posseeanon (Post Office Aetr 1808 (8 £4w. 

48), t, end see note (k), p, 681, owls. 



Past lXI.--<ioKDCOT or Btrsnncss. 

postal packets (c)pn board his vessel being within the exdustvo 
nnvilege of the PostmaBter-Geuersl (d), and not being shipowners* 
Iettws(tr) He must enclose them in some bag or other oovwing. 
sealed with his seal, smd addressed to the PoslanaBter>General, and 
withont delay deliver those paidcets to the proper officer of the Pmt 
Office (/) demanding them, or, if no sneh demand is made, then at 
thepost office with which he can £rst commnmoate {g) 

The master of every such vessel must, at the port where the 
vessel reports, sign, in the {wesence of the proper officer of the 
Post Office (/) or other person authorised by the Postmaster- 
General (h), a declaration of compliance with the above provisions 
Until he has performed the duties above mentioned, be must 
not break balk or make entry of any part of her cargo in any 
port (i), 

1403 , Such luastei incurs u forfeit of ;t '200 if he does not duly 
deliver any postal packets (c) as sliove required , of £50 if be 
lefuses or wilfully neglects to make the declaiution aliovo required (/), 
and of 4120, recoverable summarily, if he breaks bulk or makes 
entry (m) befoie the postal packets on Ixianl his veasel have been 
delivered as above required (n) 

1404 An officer of cuBtonis (o) mubt not allow any inwaril bound 
voHsel(p) to leport until the above-mentioned declaration Ims been 
made and produced to him He may refuse to {^rmit bulk to be 
broken on board such a vessel or entry to be made of any pajt of 
her cargo (m> until the postal packets (c) on l)oard the vchsel have 
been delivered as above required He may seanh every such 
vessel for postal packets which may be on board contrary to 
statute ( 9 ), and may seize the same and forwaid them to the 
nearest post office (r) He incuts a forfeit of £50 it he permits 


(<j) For definition of ** postal packet,” se#) note (k), p 630, ante • 

(d) See p 631, ante 

(e) “ SlimownersMetters ” under the Post Office Vtt 1008 (8 7, 

c 48), B 30 (1), include letters of the owneis, ohartt'iors, or oonsigiiccs of 
vessels mward bound, and of the owners, consignees, or Mbipj[»crs ol goods 
on board those vessels , see p 660, poet 

(f) See note (a), p 630, ante 

(g) Post Office Act, 1908 (8 Edw 7, c 48), s 27^ (1) 

(X) Such officer or other person present must also sign the declaration 

(i6W4 8 27 (2) ) ^ ^ ^ A X ^ u , 

(f) IBtd, The declaration may be m the form contained m tbid , 
Sched I , which affirms the due delivery to the Post Office of all mail 
bags, packets etc on board the vessel, except such packets as are 
exempted by law As to what constitutes breaking bulk ’* or ** making 
entry see title Shippiko and Navi#ation 

(k) Post Office Act> 1908 (8 Edw 7. o 48). s 27 (3) 

(l) Ibid, s. 27 (4) 

(m) See note (»), eupra 

(n) Post Office Aci^ 1908 (8 Edw 7, c 48), s 27 (5) As to penalty foif 
master of vesad openmg mail bag, Bee p* 662, poet 

(o) Am to officers of enstoms, see iitlo Kxvekde 

ip) 6ee note (ft), p *54, anU. 

(eh See pp onls. 

(r) Po«t Office Act, 1908 (8 Edw. 7, o 48), s 29 (1 ). 
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any vessel to report before the above-mentioned requisites havs 
been complied ivilb (a). 

1405 Shipowners’ letters (b), provided that the letters brought 
by any one vessel to any one person do not collectively exceed six 
onn es in weight (r), and that the owner, ebarterei, or consignee bo 
di'hcribed as siuh on the address and superscription (//), and that, 
111 the case of owners, shippers, or consignees of goods, it also appeals 
hv the ship's inainte 8 t(e) that they have goods on board the vessel (/ >, 
must, if leqmred to be delivered at the poit of the vessel’s ainval, 
he deliveied to the owneis, charteiers, consignees, or shippers, bv 
the m.ihtei fiee of inland postage, and the pei sons to whom they 
are to be delivered are entitled to the delivery Iheieof befoie the 
deli\eiy of the other letteis to the Post Office (p), if deliveietl 
elsewhere in the British Islands must be delivered by post on 
payment of inland postage only(/i) Deli\ery in either case is sub- 
ject to the pievioiib payment to the Post Office of the gratuities 
pa3'iible to masteis of \essels bunging the lotteis (i) 

1406 Posfc Oflice logulations (;) mavpi ovide for theHlIo^dnce to 
riiJisteiH of \eh8ol8(/() in lespect of pubtal pitketH (/), or tti)> desenp- 
tioii theioof, conveyed by them on behalf of the Tost Oflice, and 
alho to pilots, seamen, and others m respect of postal packets, or 
any dtscuption thereof, bioiight by them to any post ottice fiom 
any vessels, of such giatuitu's uudei such conditions and lestuc- 
tionsas the Tobtinabter-Geneial may from tune to lime think fit (m). 

Stli Stci 4 —hjr*mption frvm lulls 

1407 Cairiages or horses conveying mail bags (a) are exempt 
from toll at places wheie tolls are othersMse deniandableto) 

(a) Pgbt Olluo Act, i9U8 (8 1 dw 7, c 48). e 29 (2) 

ib)r^for defmitiun of ** shipowners* letters,’* see note (f), p 655, ante 

(c) Exce^it in the case of letters bi ought by vesselfl coming from Ceylon, 
the Mauritius, India, or the Cape of Good Hope, into any port of the 
British Islands foi an owner, charterer, or consignee of such a vessel m 
which case they may be tolleotivdy twenty ounces in weight (Post Office 
Ac 1. 1008 (8 £dw 7, c 48), s 30 (2) (a) ) An officer of customs, on finding 
any shipowners* letters to exceed these limits of weight, may seize and take 
to the nearest post office so many of the letters as wul reduce the remainder 
w ithm the limits (tbtd , s 30 (3) ) 

(d) Ibid ,8 30 (2) (b) For the cnmmal offence of abusing this piivileged 
exemption, see p 660 , post 

(«) As to a ship’s manifest see title Shipping and Navigation 
(f) Post Office \ct. 1908 (8 Edw 7, o 48), s 30 (2) (c) 

(tf) (bul . s 30 (1) (a), 

(h) 7H.B 30(l)(l)) 

(i) Jhtd,n 30(1) 

(;) See p 636, ante 

(4) For (Urinitioii of • master, ’ see note (p), p 654, ciwfe 
For detinitiou of ‘ postal packet,” see note (k), p onto 
tm) Pwit Othec Act, 1908 (8 Ldw 7, c 48), s 31 
(w) For definition of mail bag,” see note (r), p 654, ante 
(a) Pwdi Offire Act, 1908 (% Ldw 7, e 48), s 79 (1) , see a ease previous 
to the 4Let iy&rtham Co. v /? (1886), 56 L T 759) b>ee title 

HighwaWi Rtbi.1vis, anb Briogbs, Yol XVI , p 66 The privilege oi 
Pas! Office officials doe^ not apply to a ferr^ (not bcirtg an aucieut legal 
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Sect. 10 — JSttabluhment <»/ Postt %n*litUuh Po»$t't$u>fU, 

1406 The le^slature of any British possesston (p) may l»v any 
enactment make such provision as may seem fit tor the ratahUsh* 
ment, maintenance, and regulation of (losts irithin the possession, 
and for charging rates of postage, and for appropi lating the revenue 
derived therefrom (q) Where any such enactment for esUblishiiig, 
maintaming, and regulating posts* within the possession has come 
into opeiation (r), the powers and pnvileges of the Treasury and 
the Postmaster-General in relation to such posts shall cease after 
that date («) 

Slct 11 — Anangenieiiit nUh Foreiqn Couiitnfs 

1409 Where an arrangement has been made by His Majesty 
with any foreign State with resimct to the conveyance b> post of any 
postal packets [t) between the British Islands and places out of the 
British Islands, or lietween places out of the British Islands whethei 
tliinugh the British Islands or not, the Treasuiy may, liy wanant, 
make such legulations as may seem to them necessai v fot carrying 
the ariangemeiit into effect, and may make piuvisions us to the 
charges for the tiansit of postal packets, single or in bulk, and the 
scale of weights to be adopted, and the accounting for and paying 
over to any fuieign State of any money received by the Postmaster- 
Geneial(a) 


Part IV.— Communications by Post. 

SicT 1 — 1^1 gal L/fat 

1410 The legal effect of communications h^ post (h) has been 
dealt w ith in respect of the following matters eluew 'mu e fot ination 


ferry) which a si atulorr corporation u authonsed to work but not oldiged 
to maiutaiu {A -Q v L'mdtnd'^ry Brtdgt Comm<»»ion^r», [1003J 1 I It 
389) As to the offence of demanding toll, see p 667, port Tolls leviable 
in Scotland or Ireland in respect of mails must ne accounted for and paid 
by the Postmaster-General out of moneys provided by Parliament (Post 
Office Act, 1908 (8 Edw 7. c 48), s 79 (4) ) 

(«) For definition of ** BniKh powieswon, see note (1), p 631, owte 
{g) Post Office Act, 1908 (8 Edw 7, o 48), s 86 (1). As to newspapers, 
see note («), p 647 , aide 

(r) Where there is in the posaeaion any post cstablisbod by tlie Post- 
master General, the enactment does not coroo into operation until 11 is 
Maiosty’s oonsent- thereto given by Order in Council is declared in tlie 
possesuon, or until such later date as the Order may fix {tbid , s 86 (2) ) 

(s) Ibtd f a 86, * 

<t} For definition of '‘postal packet,” see note (k). p 630, ante 
(a) Post Offioe Act, 1908 (8 Edw 7, c 48). s 4 As to Treasury warrants 
and regulations, ace p 636. ante . as to postal orders, see note (m)„p 649, 
ntils . an to newspapers, see note (v), p, 647, ante 
(h) Ae to enmi^ law, see p metuq, pout. . 
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1 of contract by post ( 0 );^ copyright ((Q and property (e) in letters; 

Legal pubkeation of libel by letter {/), postcard (jf), oj tedegram (ik) ; 

Effect paypient by post (t), address of oommonioataons to a company <A)» 

payment of dividend warrant (Z), and notice of allotment of 
shares (m) by post, service of process in general (n) by post, and 
service of notices and other documents upon companies (o), in 
trustee matters (p), mortgages ( 9 ), landlord and tenant notices (r), 
or in bankruptcy cases ( b ) by post. 

Sect 2 — Evidence* 

Rvidciv^c and 1411* The admissibility in evidence of letters m general (0» 
and of letters marked “private and confidential” (a) or “without 


(c) bee title Contract, Vol VII , pp 352 (contracts made through 
the post), 353 (acceptance made thiough post demand of acceptance 
“ by rotarn of post ** , effect of dehvery to postman agency of Post 
Ollke delay and loss in post), 354 (revocation of offer by post) As to 
posting notice of allotment of shaios, see the text, wfra As to proof of 
posting, dehvery etc , see pp 643, ante, 659, poet As to mferenee to be 
drawn from failure to answer letter, see title Evidence, Vol Xlll , 
p 458 

(d) bee title CorTRiGHT and Literary Property, Vol VIII , p 138 
(right to restrain publication of letter) 

(f) See ihtd , p 138 (nght to recover possession of letter) , see note (?;). 
p 609, post See also title Evidence, Vol Xlll , p 448 (possession of 
letter with seals broken, presumed knowledge of eonteuts) As to forward 
iDg of letters, see p 644, ante, and note {1), p 663, j)ost 

(/) See title Libel and Slander, Vol XVllI , pp 660 (letter addressed 
to plaintiff and opened by third party : letter placed m wronf^ envelope), 
661 (transmission by post as evidence of receipt) , as to whmh see also 
title Evidence, Vol XIII , pp 441, 656 

{(j) See title Libel and Slander, Vol XVIII , p 661 For deffnition 
of “ post-caid,’* see note (»), p 643, ante 

(h) Sef^<^itlo Libel and Slander, Vol XVIlI,p 661 

(i) title Contract, Vol VII , p 449 As to effect of loss of 
cheque ui post, see tbid , and title Evidence, Vol Xlll , p 556, note (o) , 
see also pp 642, 643, ante 

(Jc) See title Companies, Vol V , p 83 

(1) See tbid , n 529 As to whether posting of a warrant may be pay 
meat of a diviaend, see Thai^lwall v Oreat Northern Eaxhoau, [19191 
2KB 509. 


(w) See title Companies, Vol V,p 173 

(n) See titles County Courts, Vol VIII , pp 619 H Hq . Matoe'b 
Court, London, Vol XX , p 291 , Practice and PnocEDtmK 

(o) See title Companies, Vol V , pp 83, 306, 307, 309, 561, 

(p) As to servioe of request to a ta^tee under the Trustee Act, 1893 
(56 ^ 57 Viot c 53), s 35, see Be SPtuve^e Trusts, [1912] W N 149 ; title 
Trusts ano Trustees 


am 
GAOE 


(y) A% to sufficient address and service of notice under the Conveyancing 
id Law of Property Art, 1881 (44 dc 45 Viot o, 41), a. 07, see title Mort- 
lOE Vol XXI . pp 261, 252 
it) Ai to semoe of notice by superior landlord upon underteniuit or 
by tegtstered post, see title Distress, Vol XI , p, 147 ; Jimis v, 
{1912] 1 Ch 462 ; and jT 643, asUe* 

( ey ^ title Banrruptcv and Insolvency, Vol. U, pp, 291 (effect of 
notice by Jpetb ^20 (servico^by -post) 
it) mmB Evidence, Vol STII . p 439 

(II) Sm i^roriKioHi Aim LnuAsr PBomiT, Vol YlII , p. Itt. 



PA-RT tv <^QDHMtT}{ICA^nORa BT Post 

pfejudloe ” (a), and Ike proif ot po8ting<6), date (1^). doUvory id), «ia*. * 

and receipt («) {^letters ate Idso dealt with <Asewbere 


Part V.—Offences. 


Sect 1 — In Otnetat 

1412 Various offences against the Post OfBce are deiined by OlT(^nv«• 
statute (/) Some of these have been moiitioned elsewhere as park by 

of the general criminal law (<7), others are set out in the following 
paragraphs 


(a) See title Evidencf, Vol XIII , pp 457, 557 et 

(5) See tbid , pp 441 (how far ouncluMive by ntatuie and orders), 556 
(general proof ot posting), 557 (copy in loiter book, ovidenoo of posting 
as against oancr) \s to a solicitor’s bill of costs stmt b> the post " 
see Brouytie v Blarl, f 11^121 1KB 516, 0 A , and title Souurous , as 
to transmissinn of case stated to oouit wiUuu three days, see Itollnnd \ 
/Vacocir, [1912] IK B, 154, title Magistiutfs, Vol XlX.p 0*5 1 riolo(M. 
As to sending (within seven days) notice of defciuv^ of written nan ant y 
under Sale of Food and Drui^Aot, 1890 (62 & 63 Vick o 51), s 20 (I), 
see Retail Dairy Oo , Lid v Otarket [1912] 2KB 388 As to cortiiioate 
of posting, see note (g), p 646, ante 

(c) See title Lvidence, Vol XIII , pp 556 (postmark evulenee of time 
and place of posting), 657 (date of lettiCr fnniA facu evidence of date of 
writing) 

(d) Swi ibid , pp 441 (delivery of letter unsealed, presumed posting 
unsealed), 448 (possession of letter nifh seals lm>keu, pieHurnod knowledge 
of contents), 566 (general proof) As to liability for non flchtyjrj% 

p 642, ante * 

(e) See title Evidence, Vol XllI , p 441 (receipt oresurned on proof of 
proper addresauig and posting) As to postmg onhnary coarse of 
business, see tbtd , see also tbid , p 458 (failure to answer, not necossanly 
an adnussion of truth of contents) As to proof of publication of libel, s(m 9 
title Libfd a^p Slavuek, Vol XVIIf , pp 660, 661 

{/) Chiefly by the Post Office Act, 1908 (8 Edw 7, o 48), ss 50—69 
Most of the oases hereafter cited were deoid^,under statutes repealed and 
re*eiiaoted by that Act. 

{g) See title Criminal Law and Procedokr, Vol IX , pp 488 (opimmg 
or delaying poetal packets by Post Office officer), 539 (sending indecent 
or obscene prints, words etc ), 644, 645 (stealing postal packet , stealing 
or embeuling postal packet by Post Office officer), 746 (unitating paper 
etc used for stamp duties), 747 (possession ot paper, plates or dies), 748, 
749 (forging dice, stamps etc ) , an^ see title Kevsnue See also as to 
\ai ions other statutory penalties under the Post Office Act, 1908 (8 Edw 7, 
c 48), p 633, ante (evasion of postage), note (e), p 651, ante (refnsai or 
neglect to emy mails), pp 654, 655, ante (olleooe by shipmaster), p 655, 
(offence by enstoms officer), p, 633, ante (Infringetnent of postal 
monopoly), p 630, emXe (for non-surrender of uniform). For offences in 
sending thi^tenmg letters, see title Crimimax. Law aki> Procedure, 
Vol IX., pp. 596 (threat to murder), 664 st sea, (demand of money etc. 
by threatening letter), 666 (threat to accuse of orime), MS (threat to 
publidi libel). For offences in respeet of teiegrams, see title TtthMUkrm 
OMP TttxraoEEs, * 
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Sl&T 2 — iKfnngeme^ of Sostal 

,l41d< Infringtuienf^ol the P|^|fan{t^r-Geneial||{|^onopoly(^^ ja 
au olTence punjbhable on summary conviction (0 by fine {K) 

* 

Skt 3 — Abus*' of Exnnptum of PniiUaed Pe}S(*ns* Letter 8 

1414 A fine nnt exceeding 1*5 for each offence, ieco\erttbie sum- 
innrih (/), is inclined bj e\ery person who, (1) not ha>ing at the 
time the command of aii> vesflel, reginienWor^ or detachment to 
which a piiMleged person Indongsim), whites his name upon a letter 
in Older that it ma\ be sent at a lower late of postage than In law 
<'stiibhshed(a) » or "(‘2) procures a prnileged person to obtaiiM-i^ 
or being a privileged person obtains (p), the signature of his com- 
manding olhcer upon a letter which is not fioui that piivileged 
pel son and upon his private conceiiib only, in order to avoid the pav 
ment of the postage by law established, oi (3) wilfullv addresses a 
hotter to a privileged person which is intended foi another person or 
concerns the affaiis of another per^m, with intent to evade the 
pavment of the legal postage(^/), or (1) being a commanding oftict i 
authorised to write (/) upon the letter of a piivileged person, wilfullv 
wntoR his name upon a letter that is not from and on the piivati* 
concerns onlv of a piivileged pirson (s) 

Ski 1 Ihune of Lumphon of ^htpomufs' J ettns 

1415 A fine not exceeding UO «.for (‘ach offence, reco\eral>Ie 
simimarily (/), is jiuMiried by every person who, with intent to evade 
anv postage (/), falsolv supersci ihes a letter as being the owner or 
chaiteier or consignee of the vessel convevmg the lettei.oi as the 
owner or the shipper oi the consignee of goods shipped theieoii 

1416. A fine not exceeding t.'i. recoverable hummarilv (/) is 
Jiicun^d bv eveiv person, who being eithei the mnstei or one of 

(h) As to which, see p 031, atiff 

t) Post Othco Act, 1008 (8 Edw 7, o 48), 8 34, t> 633, ante As to 
fiiiuamiy proceedings, see title MAUiSTUArFb, \ ol XI a , pp, 580 et seq 

(A) Seep 633, Such hues and forfeitures are incurred whet hfi the 
letter is sent simply or with anything else, or the incidental service u 
performed in resiiect to a letter either sent or to be sent singly oi togethi^r 
with some other letter or thing In any proceeding for the recovery of 


such flnes or forfeitures, it lies upon the ^rson proceeded against to prove 
that the act in respect of which tne fine or forfeiture is alleg^ to have been 
incurred was done in conformity with the Act (Post Office Act, 11N)8 (8 


Edw 7, 0 48). a 34 (6) ) 

(0 As to summary proceedings, see title Magistrates, VoI* XIX , 
pp 686 Hi 8eq 

(m; See p 641, otOa. i 

(«) Post Office Act, 1908 (8 Edw 7, c 48), s 6 (6) (a) 

(o) Ibid , s 6 (6) (b) 
fp) IM , B 6 (7) 

to) ntd,» 6 (6) (c). 

(r) 84 m p 641, onto 

•(•) INaC Office Act, 1906 (8 Cdw 7, c 48) i, 6 (5) 

9m koto (y), p 637. Ante 

(«^ Pgit Office Act, IWiS (8 Edw 7, c 48), » 30 (4) , ) p 632, 669 

«sto. 



V — OrFFNcaa 

the officers or jare/W at a|>es86l inwd l)ouii<l^a),#r a passonger 
thereof, knovwjttlv utis #aa|its baggage lu faiH possettiuon or 
custody any pHrol packet ft\ eX(&pti a postd packet not within 4ihe 
privilege of the PostilaBter-Genoral(r), after the master has sent 
anv part of the po-ttal pMSkets on Uiard his vessel to the Post 
Office iJ) ^ 

1417 If such person dt' tains aiu such packet after deumnd made 
oitlier b\ an oflkbr of ciistums(f) oi b> any peisoii auilnnsed b\ 
the Pustmafater-^neiHl to dennud ibo p^sta] pac*k(»ts on biaid tlio 
vessel, lie IS liable foi everv pistal picket on sininiuii} iviuietitni 
to a fine not <*\ceeding ilOi / k 


Skct 5 — hiautluhnt lUtDittun of Matl-htOf or Punlul Vtuhit 

1418 Anyone is guilty of a niisdeineaiiom (v) "bo fi ludiilenflv 
retains, oi wilfulh seci».tefl (//I or k<‘eps, or d(‘tjh)s(/), oi ulien 
lequired by an olhcei of the i^o^t ()!hce(M, negletU oi lidusts [o 
(Ulivei up — 

(1) \n\ postal pin "Inch is in csmrso of Ihuisnnssion l)^ 
poHt(m) and \\liu‘h ought to liave hisui deliMied to anv* otluu 
fterson , oi 


(ii) As 1o what iH au “unvaid hoinur* vthHtl, sie note (/>) p or»l, unt$ 
(h) For detiintion of postal patkel,*’ see iiots (/*), p hlo, oii/f* 

(# ) bee p r>31, anti* 

{d) See i»p ttlt, b3\ ante ♦ • 

(«•) See title ItLVEvur 

(J) Post OlTico \ct, 1908 (8 Kdw 7, e 18). s V2 
{(f) Ibtd , tt ^3 


Den 


See, as to secretaig, 7? v irf/nw (184H) 2 ( ar Kn 8)9 (1849) 1 

i^cii 305, C C K . whole a letter 8oit< r, to avoid doti i tit»u ol liirt tnirtiako 
in suiting, threw unopened letters down a watii chmtt 
(0 Compare E v roi/nton (18«3), Le \ ( a 247 (undelivered letter 
kept 111 po^^tiiian’s potket with intent to «nal orseirete), and »v%Jr!nreUfM 
\ Banning 2 &.Ad 909 (assign* e of banki apt dt rnanding Iftn is) 

As to eiMl proiecdings in dilinue, sto tith Ikovkk * o l>i riM J 

(A) For dtfiniliou oi “ollher,' see note (a), p O.h ante, and note (/), 

^ (l\ For^deftnition of “postal packet," sio note (A), p 630, a«h» For 
the effect of fictitious letters for the purpose of testing persons* honest > . seii 
R V Ioiiti4i(l«46),2Car &Kir 466 (letter to fit titioiisaddi«ss),overiiiliij^ 
R V Gardner (1846), I Car & Kir 628 As toevidence of an arti. le being 
a postal packet, see title Criminal Law and Proceuurj . A ol IX . p 684, 

'Transmission by post ’ for this purpose tiiiu runs from the time of 
delivery to a post office to the timt of delivery to the midressee (Post Officsi 
Act, 1908 (8 Edw 7, c 48), s 90 (a) ) to a letter racier oj ^hi r 

authonsed person is delivery to a post office (thtd , s 90 (b) ) , deliveiy 
at the bouse or office of the persoM to whom the p^ket is 
to him or to his servant or agent or other person considered to be authorised 
to receive the packet, according to the usual 

m-rson’s postal packets, is delivery to the person ^dressed (tfiuf , s 90 (c) ) 
As to evidence of tlie posting of a letter, see title Eviobkce, Vol Xllf . 

n &fi6 OP 643, 65H flitfe As to what constitutes posting in the ordinarv 
?^a?V .Ue Lv"u,NCr,V«l Xlll , P 441 . and / v Ra^H»4n). i 
Mwd C C 242. Car & M 220, A v Shepherd (!866) 


PeSTM I* I 


606 As to posting as publication of libel, see title Librl am* biAnuRK# 
V»1 XVHI , p 001 , p 008, ««»< , 
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(2) Any postal packet in coqyrae of^nsnissioa by poBt(o) or 
any iiual-bag(p) whictt shall haua Ibund ca by any 

other person (g) ^ 


1419 The paniahment lor this offenb^is fine and impnsonment 
with or without hard labour (r) ^ 


m 


Sbct fi - -Sending Dangeromt Sid/ittancejiy Pouf 

1420 Any person is guilty of a misdemeanour («) who sends or 
attempts to send a postal packet (() which encloses any explosive, 
dangerous, noxious, 01 deleterious substance, any filth, sharp mstiu- 
inent not pioporlj protected, any living creature whiLh is either 
noxious or likely to injure other postal packets in course of convey- 
ance or an officer of the Post Office (u), or any article or tlung 
iihatsoever ifthjch is likely so to injure such other packets or 
officer {v) 

The punishment for this offence is, on summary conviction, a fine 
not exceeding £10, and, on conviction on indictment { «’), imprison- 
ment for a period not exceeding twelve inontha with oi without 
hai d labour (a) 


Skit 7- Intel feienre vtih I.etttik 

1421 A nuisfer of a vowI(/;) who either opens a sealed mail* 
with which he is entiusted for conveyance, or takes out of 
n niail-baj' with ^ Inch ho is enti JsteA for conveyance any postal 
pa(lvet(f/) 01 other thing, incnis a foi feit of JL*200 (f*) An> person 
to whom postal packets have been entiusted by the master of a 
vesMolto bring on shoio who breaks the seal or in anv mannei 
wilfiilh opens them, haldo on siiiinnaiy convnclion to a fine not 
< weding L*20 {J ) 


(n) ^?eo note (/*)» p 630, ante 
{o) he© note (m), p 661, ante 
ip) be© aoto (i), p 654, ante 

(q) As to etoaling or n^ceiving stolen postal packets or maibbags, see 
title Caiuikal Law and PrOCBdukk, Vol IX , pp 645> 684 
(r\ The Post Office Act, 1908 (8 Kdw 7, o 48), s 53, which fttbstanti ally 
re«enftot8 the Post Office (Offences) Act, 1837 (7 Will 4 & 1 Vict c 36), 
BA 31, 42, does not specify tho amount of the fine and imprisonnient 
(«) Post Office Act, 1908 (8 £dw 7, c 48), s 03 (1) 

(f) See note (fc), p 630, ante 

(14) See note (a), p 630, onfr, and note (tji p 064. poet 
(V) See title Explositxs, Vol XIY , p 395 As to sending by post 
pnnts, articles etc which are indecent or obscene, or have indecent 
words, luarks. or designs, see title Cbimin al Law and PaocBimRa, Vol IX , 
p 539 * lietention in the post office obany postal packet eontravening this 
section does not exempt tne sender from prooeodiAga which might nave 
been taken m case of due delivery by post (Poet Office Act, 1908 (8 Edw 7, 
0. 48), s 63 (3) ) See also title MAGistnATSS, Vol XIX., pp 686, 587 
(w) Indictment includes an information (Post Office Act, 1908 (8 Edw, 7, 
c, 4^ iu 89). 


v®WTiM||ae ip). 


(b) <l». p 654. aiO) 

>) 8MUMU (r), p 654, anU 

CI.I.A /A ^ m 


u 


, ) See mote (Jk), p 630, ante 
(S) Post OAee Act. P)08(8£MNr 
(f) Post Offioe Act, 1908 (8 Edw 


7,0 48), 4 38(]),eeepp 654, 605, aaft, 
7, o. 48), B. 28 (2h 

A 



Pi»x V —OvjnsKcss. 

1438. Any perstm not m the employimsot of the Postnuu^PP* 
General {g) istA)goUfy of anuedemeanour, who. not being a pMiont, 
or in the pomtiln of parent or guardian, of the addrasBee of 
letter (»), wilfally and toaliciously, with intent to injure any other 
person, either opens, or causes to be opened, any letter (i) which 
ought to have hMn delivered to that other parson, or does any act 
or thing whereby the doe dehvery of the lettw to that other person 
IS ^vented or impeded (f) 

The ponishment for this oflfence is a fine not exceeding Jb‘60, 
or impnsonment for a term not exceeding six months with or 
without hard labour. Prosecutions for this olTenoe cannot be 
instituted without the direction or consent of the Postmahtor’ 
General (m) 

Sect 8 — Ktgltgence ot Mt$conducl of Ldtet I an wig, 

1423. Any pexson employed to convoy oi deliver a ii)8il-h«g(») 
or a postal packet (o), in course of tiatisniission by poMt(p), is 
liable on summary conviction to a fine not exceeding i;20 who while 
so employed, or while in possession or custody of the mail. bag or 
postal packet — 

(1) Leaves it, or suffeis any person, not being the guard oi poison 
employed for that purpose, to ride in tlie place appointiMl for the 
guard in or upon any carriage used for its convcvanec(</). fu to ride 
in or upon a carnage so used and not licensed to <uirry jiasseugeib, 
or upon a horse used for its convv^yaiice on horsoliark , or 

(2) Is guilty of any act of drunkenness , or 

(9) Is guilty of oaielessness, negligence, or other miscuiiduct, 
whereby the safety of the mail bag or postal packet is eudan* 
geied , or 

(4) Without authonty collects, leceives, ronve>s, or delivers a 
])ostal packet otherwise than in the oidinary fonrst of i>ost , oi 

(6) Gives false information of an assault oi attempt at I^IJnoy 
upon him , oi 


(ff) See note (a), p 630, ante, and note (t). p 664, po»t 
{%) Post Office Act, 1008 (8 £dw 7. c. 48). s 54 (I) 

(0 Ibid , e 64 (2) 

\h) ** Letter” here means a postal packet (See note (A), p 630, nitfe) in 
course of transmission by post (see note (m), p 661, ante), and any utlu r 
letter which has been delivered by post (Post Office Act, 1008 (8 Ldw 7. 


0 48), B 54(4)) 

(1) See Stapleton v. Foreign Vtacyord AsgoeuiUan (1864), 11 L '1 
77 (where the oonrt refused to restrain the Poatmaster-Gcneral froui 
ddiveruig, or the company from reoeiving and opening, letters directM 
to Oie eX'.numager of a oompany #t that company's premises) , and 
Hememn Long v Beam (1884), 26 Ch D 306, C A. (where an ex-mansyAr 
who had resulM on tiie oompaoy't premises was compelled by mjnuctiou 
to withdraw a direction to the Postmaster-General that letters so dtrocbxl 
•hoold be forwsided to his private address) 

(») Post OAoe Aet, 1008 (S Edw. 7.*o. 48), e. S4 (1). (3). 

(n) See note (f)» p 664, oafs. 

(«) See note (h). p. 630. «>»*« 

(p) See note (nt). p 661, ante 
(g) As to railways, see pp 652. 653. 
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firtl 

fir^T 8 

Negligence 
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Bending or 
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(6) Loiters on the road or paesage. or wiUnlly mis-epends hls 
time BO as to delay the piogiess or arrival of a mail bag or postal 
packet in eouise of transmission by postlO. not use due 

care and diligence safely to convey a mail-bag or jmstal packet at 
the due rate of speed (m) 

Slot Q — 1 lauduleut lehue of }[oniif Onhis 

1424 Anv offifpi of the Post Office (/) is f^uiltv of a feloiiv wlio 
Rrantfl oi ishiies an} money order (a) with a fiaudulent intent («) 

Sect 10 — Snulunj ot Maktuq Papei dc in Imitation oj Pimt 

Otjue Paptf 

1426 A line of 40« , ieco\erabIe bumniarilj, ib incuired b\ anv 
peison who, without due authority — 

(1) Makes, isbues, or sends by post or otherwise Hn\ en\elop»^, 
wiapper, ,caid, form, oi papei in imitation of one issued by the 
Pohtmaster-Goneral or any foieif^n oi colonial postal aulhoiit>,or 
having thereon any woids, letteis, or marks, which signify oi impl\, 
oi may loasonahly lead the recipient to helie\G, that a postal 
packet (/>) hearing them is bent on His Majesty’s seivice, oi 

(2) flakes on any envelope, wrappei, card, form, or papci for the 
puiposo of being issued or sent hj post oi otherwise, or tilherwise 


(r) bee also title Ciiiminal Law \m) PuorEUUKE, Vol IX , p 488, as to 
wiltul detaining or delaying of postal packets For actions against Post 
Otftoe oftioers for non delivery of lettera, see RowniJig v Goodchtld (1773). 
2>Vin B1 006, Sm^th v Povdicfc (1774), 1 Cowp 182 For fhe effect of 
delay upon formation of contract and other matters, see p 658, ante 

(s) Post Office Act, 19<i8 (8 Edw 7, c 48), s 67 

(f) See note (/i), p 630, avk Proof of appointment as uuneccs 
Mry,iJr\ Borreit (1833), 6 (' & P 124 , 7^ v J?ci« (1834), 6 C & P 
turn, SCO also title Ckiminal Law and PnotEDUBE, Vol IX, p 389) 
As to the infeience to be drawn from evidence of employment, see R v 
i»oodwiH (1828) 1 Lew C 0 100, B v Townsend (f841). Car dr M 
178 (son of letter larnof acting during father's diness) , jK v Reason 
(1853), Dears 0 C 226 (person assisting in letter-sorting at postmastei s 
lenuest), R v Jl/tfner (1850), 4 Cox, C C 276 , 7? v SmpssH (1850), 4 
< o\. C C 276 On the other hand, see R v Pearson (1831), 4 C & P 
572 (person cleaning boots and assisting in tying up bags, not an officer) . 
7? V Glass (1846), 2 Car & Kir 395 (where the prisoner's act was not 
done in the course of duty as a Post Office servant) 

(w) See p 648, ante A money order is an “ order for the payment of 
money,” and a * valuable security ” within the meaning of the Post Office 
Art, 1908 (8 Ldw 7, c 48), and any other law relating to forgery or 
Mraling , s 59 (1)), see title Cbiminal Law avd PnoctDuriE, 
lA,pp 641,642,697 (Ian « ny of valuable security), 667, 668 (oxtor- 
tuMi) 684 — 680 (restitution) 719 (forging orders) Fraudulent oblitera- 
wtcraliou of a monc^ order is, as in the case of a cheoue (sec itnd , 
ji 727) Woiiy undei the Post Office Act, 1008 (8 Ldw 7, o 48), s 50 (2) 

M Ihsd , s 58 ( 1 ) Ro issuing a money order previously paid » deemed 
an mmng of an order with i^audulent intent (lAtd , s 58 (2) ) The punish- 
mentr fee this offence is, at the discretion of the court, penal aemtude for 
not ityia thhtt thn^ nor more than seven years, or unprisenment with or 
Without haarO int^iur for not more than two years (i6td * a. 68 (1) 

Jb) See npte (5), p 630, antg. 



Tart V. — Ofitxcrs. 

• 

i^sed, any mark in imitation of or siniilar to*or purporting to be anv 
stamp or mark of any post office under the Foatmnster-General or 
any foreign or colonial postal authority, or any aoids, letters, ^or 
marks which signify or imply, or maj reasunablv leiwl the recipieiil 
thereof to believe, that a iwstal packet kiaung them is sent on llis 
Majesty ’s servict* , or 

(d) Issues or sends by {M.wl or otheiwine luiv onitlopi, \MH{ipc<r, 
card, form, or papei so luaikcd (d 

Sicr 11 — Ftitthoas Slampt 

1426 A fine not e\eeeiling i'20(f/), roeovoral)lo suinnuinh, i8 
inclined by aii\ perbon i^ho — 

(1) MakcH, kaowinglv utloiB, deals in, Bells, knowing!} ftn 
any postal purjxise, oi without whowing lawful c\cust‘ has in hi*- 
posaession, an\ tictitiouh siainp (< ) , or 

(2) Makes, or without allowing lawful cveuBO hiiK in his [losscssKai, 
an\ die, plate, instruinont, or luatoiials foi luiikiic^ am licliuous 
biamp (J ) 

A proBecutioii foi this offence can onl> be begun b\ onlii of the 
Inland Be\enuc Coiiinnrt8i«»ncis {d) A comution is bubject iho 
like light of appeal as in the case of a p(Muili\ uiuUi llie \tU 
relating to tlie Kxuhe(^(;) 

Skct 12 -ImiHthoiMl a» to Cantjuof on Ofluf 

Uiisint sh 

1427 A fine not exceeding (//), recoverable buininaril\, is 
ineuiied b\ am ptison who, without uulhonlN ftom tin PoHlinaHler- 
(ieneial, places or iimintaiiiB in or on au> houHe. wall, dooi 

(c) Po«t Olike Act. 15)08 (8 I dw 7, c 48), « 04 , title Puiminal Law 
AND PllOClDLUE, Vul IX , p 748 

(d) Post Oftice Act, 1908 (8 Lih\ 7 t 48), s 05 

( 0 ) ** FictitiouK btamp here iiiianB any tacsiifiile oi linilatioti^r |ire 
Boutatioii, whether on paifcr or otlierwiwe, of any Mainp for denoting 
any rate of postage, induding any bianip lor dutolin, a rale of pOMlagt' 
of any British posm^sHiou or of any fonign counliv id/td, s 65 (4) } 
lor dehniliou ot “ Biitish posseahion,*’ see note (/ ), p 6,11, Aw/r Ah h> 
forgery, fraudulent printing, and erasing of starupa etc , e ulle ('hjmin 
Law and Pnod-DURr, Vol IX, pp 746. 747 , as to defacing unumd 
adhesive etainpa, and as to fraudulent prailiees not speeial)} piui idfd 
tor by law m respect of anv duty {tbul , a 21), Vt ’^tamp Duties Maiinge- 
tiient Act, 1801 (6t & 05 Viet c 38), sh 20,21, lith Ukvi m k 

(/) A newspaper proprietor and pniitfr who ordered atid kepi in his 
possession a die for making iincoloared iIJuhI rations of a < urreril eolound 
[lostage stamp in an illustrated stamp catalogue or uewKpaper, w«ih heki 
to have the diem bis possession without lawful i xcune, under the (n pealed) 
Post Office (Protection) Act, 1884 (47 A 48 Vict e 76), s 7 (o) (DuAi»u 
V ^tZf, (18061 2 Q B 310) Any stuffiip, die, plate, uistrunn nt, or materials 
found in the offenders possession are forfeited and may be seised (Post 
Office Act, 1008 (8 £dw 7, c 48), s 65(3)) As to forged postal orders, siu 
title Cktminal Law A^D pROcrDvnt, Vol IX . p 746, note (/;) , as to 
possession of forged stamps, search war/ants i^tc ,secv tM , p 747, note (< ) , 
and title Ri VCKUF , 

(0) Post Office Act, 1908 (8 £dw 7,c 48), s 66(2). see title Rfvesuf 

(a) Post Office Act, 1908 (8 Edw 7, e 48), s 66 An offence contmumg 
after a pre\ioas conviction is pnnishabla with a fine not exceeding 6a 
for every day dtiiing which ii itiutmues (#h'd , s 66 (2) ) ^ 
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Post ,OFnci 

window, box, po^t, pillar or other place belonging to hint or 
und«r his control, any of the following words, lettm, or marhs 
iX) The words “ post office ” or “ postri telegraph office” ; or _ 
(2) The words ‘‘ letter box,” with words, letters, or marks which 
signify or imply, or may reasonably lead the pnhhc to believe, idiat it 
18 a post office letter box (i) , or 

(9) Words, letteis, or marks whiph signify or imply, or may 
loitHonably lead tin* public to believe, that any house or place is a 
jM)st office, or that <iiiv liox is a post office letter box(i) 

1428 Every pei son i equired by a notice given bj the Postmaster- 
Geneial to remove oi efface the same, or to remove or effectually to 
close up an\ lettor box belonging to each person or under bis 
control, which 1ms been a post office letter bo\(i), must comply with 
the request ( /) 

Kfct 13 — Unavfhojtsed Afiiring of Kotirf$ io Pont Office. 

1429 Aiuoiie IS liable on summary conviction to a fine not 
fivceediJig 40s who, W'lthout duo authoiity, affixes or attempts to 
affix any placaul, advertisement, noticed)* hst (/), document, 
boaid 01 thing in or on, or paints oi tars, any post office (w), post 
oftue Icttei box (/), telegraph i«)st(H), oi other property belonging 
to or used b\ or on belialf of the Postmaster General, or who in 
any wav disfiguus anv Mub office, box, post, oi propeitv («) 

Si'Or 14 — Infuiy to Littei Boxet 

1430 An^ one IS guilty of a roisdonieanour (p) w ho places or attempts 
to place 111 or against any post office letter box (a) any fire, match, 
light, filth or fiuid, or any explosive, dangerous, noxious or deletenous 
substance, or who commits a nuisance in or against any {lOst office 
letter-box (a), or does or attempts to do anj thing likely to injure the 
box, ajipuitonaiiceB, or contoiils 

The j umshinent for this offence is upon summary conviction 
a lino not exceeding £10, and on conviction on indictment i,U) 
inipriHonment for a period not exceeding twelve months with or 
without hard lalxnir 

(i) See note (y), p 630, ante 

0) l*ORt Office Act, 1908 (8 Edw 7. c 48), s 66 (1) (c) 

(k) As to notioes in post offices. sCo p 646, ante 
0) As to lists m post offices, see p 645, ante, and title EusenoKS. 
Vol Xn,p 261 
(m) See note (a), p C30, ante 

fa) “ Telegraph post” means a post, pole, standard, stay, strut, or other 
a)M>ve-ground contrivance for carrying, suspending, or supporting a 
lelegraph as defined 1^ the Tel^aph Art, 1869 (32 & 33 Yiet c 73) (Post 
oiHeo A^, 1908 (8 Fdw 7, c 48), jt 89) See title TsuBOBayRS and 
*1 kLEpRoiHrs, and, as to injury to telegraphic apparatus, title CanoiiAL 
Law ahY pROcrDuius. Vo! IX . p 787 As to umaanoe by tclegrwh 
Wires, see title Ncisakob, Vol XXI , p 616 
(o) Past Office Act, 1908 (8 Edw 7,o 48), s 62 
to) IM ,8 61 : see title Oaiutsu, Law ahd Psocbdubs, V<d IX , 
p. Sifit and* as to insb<noas.damage, see 46id., pp 773, 776 

l*ia^(j),p 630, <m(», see title Maqistratbs, Vol XZX., pp. 686, 

(b) indtatfiMAt includes an information (Post Office Act, 1908 (8 Edw. 7. 
e. 48), s 89)( ,, * 



Pabt V — OrrsMcm. 


ii 

' Sect 15. —OlfStructioH <•/ ih$ I\nt O^f. 

1431. A fioe not exceeding 40* (e\ recowaUe eamoieriljr, ie 
inoarred by person who wilfully olntruote, or incites anyone to 
obstruct, an officer of the Post Office (d) in the execution of hie duty, 
or who whilst in any post office (e), or within any premises belonging 
thereto or used therewith, obstructs the course of business of the 
post office (/). 

Any such offender mai be tequired by an^ ofiirei of the Renvtoilvr 
Post Office to leave a post office or any such premises , if he refuses p«w>n 
or fails to comply with such requirement, he is liable on sumiuaiv 
conviction to a further hue not exceeding £5, and may be removed 
by any officer All constables must on demand lemove or assist 
in removing such offender (</). 

Sect 16 . — Demanding Toll /oi Matlt 

1432 A hno not exceeding £5 for each offence, recovetablo Drmanaiug 
summanly, is incurred by any person who, being a toll collector oi 
leceiver, or other person employed to receive the tolls or rates at a 
gate or bar erected upon a highway, bndge, or post roail, domunds 
loll for any mail t/i) or any person, horse or carnage ^oiiig for or 
employed to go for any mail hag (i), or does not purniit any such 
mail, person, horse, or carriage to pass without delay, oi wilfully 
delays or obstructs any such mail, person, horse, or raiiiage at or 
in passing a gale or bar, or who being a ferryman, ui othei ])oikoii 
employed to leceivo the tolts at a fuiiy, deiuanda any toll for any 
mail, or does not, i^ithin fifteen minutes after demand made, < onvey 
the mail uf it ^'c possible or safe to do so) across tho loiry to the 
usual landing-place (A.) 

Sect 17 — Solutttinf to Commit (tjlnms 

1433. Any person is guilty of a misdomeaiioui (1) who or Mfcitmg to 

endeavours to procure any other iierson to i unmit an offence 
puuishablo on indictment under the I'ost Office \ t, liK)6 (m) 

(e) Poet Office Act, 1008 (8 Edw 7, c 4S), a 07 (!) 

[d) See note (a), p 630, ante , and see aolo ((), p 664, auU. 

(«) See note [g), p 630, ante 

{J) Any hawker, newsvendor, or idle or dvlbrderly poison stoppinx or 
lo^ermg on the ^gway or pavement opposite Uie General Post Office m 
Loudon, or any part thereof, u hable on summary conviction to a Hue not 
exceeding £S (Post Office Act, 1008 (H Edw. 7. c 48), * 68 (3) ) A* to 
obatroctwn in neighbooTbood of London General Post Office by hackney 
eazriagea (tbid , a. 68 (1), (2)), aeo titlea MaxEXYS amd Faiss, vol XX , 
p 60, note (t) , Street and Aerial Traffic. At to obstruetiou of poat 
office bosineBB by notioeB, see p 646, ante 

(g) Post Offlee Act, 1908 (8 Edw 7. c 48), b. 67 (2). As to the powera 
of s eonatable. Bee title Police, pp 497 et teg , ante 

(k) See note (x).p 681, ante 

(») See note (r), p. 664, aide 

(k) PoitOilBeoAot, 1908(8Edw 7,i 48). s. 79 <9), (3) ; awp 656, ante, 
and title Biobwatb, Streets, and Bridoes, VoI. Xvi , p 66 

(l) Poet Office Act, 1908 (8 Edw 7. o 48), a 69 , see title Obikimal 

Law akd PBOtxnnRR, VoL IX , p 280 • 

(m) SEdw 7,« 48,Beepp 689 «f ** 9 ., «m<«, and title Criminal Law 
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Tbe pnnishment for this oiTence is imprisonment with or Mitbnit 
hard laboui for any teiin not exceeding two iear8(nX 


Part VI. Legal Proceedings. 

Si.ri 1- lliiotcn/ oj Vims and Ft))J(ilnie$, 

1434 A finp or foifeitnie imposed bv the Post Oftice Act, 1908 (f»\ 
liethei 1 ( covordble o)i fiiimmary conviction or not, may be recoverofl 
with costs bv «iiv p( I *^00 who sues foi the same in the High CouiL 
lliMi)M> sui foi the maxinmm amount, but can lecover only siuh 
hurn as tint Oftnrfc awards (p) rit>emhng4 musk he coinmencid 
within onn >ear next after the fino or foihdture was incuried (q) 

The Pobtruaster-Goneial may comproiiuhe and compound anv 
legal proceeding commenced hy his authority, or under his conliol, 
against any person to recover any fine or forfeiture incurred under 
tlic l^ist OUko Act, l!10H(ohon such teirns and conditions as the 
l\»stmastei (hmeial in Ins absfdule discietion thinks propei, witli 
full powir for him, or an\ of his ollucis or agents duly authorihed, 
lo accept an> iine or foifeiture to intuired or alleged to be incurred, 
01 an S' part thereof, without legal proctednigs (r) 

Sic I 2 Stimmaii/ iV occulvufs 

1436 All offcmces under the Post Ollice Act, 1908io), which are 
punislmble on 8ummai> coiiMction, may be prosecuted, and all tines 
and forfeituies icscoveiablcxon summary conviction maybe letoveicd, 
in the United Kingdom, in manner piovided bv the Summaix Juris- 
diction Acts Any jieison csmvictcMl on summary com u lion may 

PnOdf^DUKL, Vol IX, pp 488,539,044,645 See R v tfamea (J890), 
J4 Q B I> 439, (- C li (prisoner inducing postman (o intercept JetleiH, 
a((CS8or> before the fact), Aceossonea and Abettors Act, 1861 (24 \ 25 
\ut < 91), B J) , as to accemmcB hefoio and after the fact, and to 
incitcMiionl^i to iiimc, seo title Criminal Law and Pju)CEl>uk£, Vol I\ , 
pp 257. 258, 260 

(a) Post Ollito Act, 1<H)8 (8 Ldw 7, c 48), a 69 
(0) 8 Eilw 7, 1 48 

(p) Ibid , R 70 (1) As to recovery of fines and forfeitures outside tho 
United Kingdom, sec %bid , s 70 (3) As to recovery of unpard postage nut 
exceeding 120 see p 640, ante By the Post Office Act, 1908 (8 Ldw 7, 
( 48), s 75, fines, forfeitures, and other sums recovered must, notwith- 
btauding aoyUiing m any other Act, be paid into the Kxchequer, unless 
appluMi ijA an appropriation in aid under the Public Accounts and Charges 
Act, 1891 {54 A 55 Vict o 24), s 2, sceHitle Kevenoe As to the practice 
of the High Court, see title Pkactjce am> Procedure 
( y) Post Office Act, 1908 (8 Edw 7, c 48), s 70 (2) As to time limits of 
actions generally, see title Limitatiom op Actions, Vol XIX,, pp 33 
sissy. 

(r) Post Office Act. 1908 J8 Edw 7, c 48), s 76 As to compound- 
ing penal aotious otherwise, aee title Criminal Law and Procedurb, 
Vol IXm P #04, as to cumpoundiug civil actions, see title Practice and 
pAOCBfitJM. 

,(s) Post Office Act, 1908 (8. Edw 7, c 48), s 71 iD. as to Wo «( 



Part VI ~Lf<3a». PnocEEniNGfl 


Appeal in England to a court of <p»aj ter ReMions (rt \nv sum, 
recoverable 8aininan)> ae a civil debt <^«), w recoverable in manner 
provided by these Acts ^ • 

SfeCT 3 — IniUetmrntg 


Sbot 9 


StUBiMtrf 

ProcMd^' 

itigi. 


1436 In any indictment (c) nr legal proceeding for an\ offence or indictiueuu. 
any malicious,, injurious, or fiaudiilent act or thing in respect of tbo 

Post Office or the Post Office re\eiiue, or any property under the 
management oi control of the Postmaslei -General, it is enough to 
allege such properti to belong to llis Majesty s Postinaslei - 
General {b), and to allege such act or thing to have iM^eu done with 
intent to injure or defraud him, without naming the juiiticular 
Postmaster-General, and w'lthout alleging or proving iijam trial or 
ctheraise that such property was of any value (<) In iinv indict- 
ment or legal piocoeding under the Post Office Act, 1008(d), against 
anv officer of the Post Office, it is enough to allege that the alleged 
otiendei aas an officer of the Post Offite at the time of the comiml ting 
of the offence, without stating fiiilhcr the nature oi particiilais of 
his emplo\menl(«’) 

t 

bit-T 4 — I'toufihnqt apart /tom Punt (hlia' l(t, 1*)08 

1437 Wlirn proceodingh are lakon In'fore unv eoint ni jesped nf rnwiciUnu* 
tni offeiKC UThlor the Pobt Oflice Act, 1908 (</), m hieh is alno an offonc r 

iindoi home other Act or at coinyion law, the conrt may duett that. 

Mihtead f)f vuth proceedings being continued, pioceedings he taken 
undei such othei Act or at corririioii law ( 0 


Man and ^‘Isewhcrc, 8ce ibid Ab to aimunaiy piiKiMliiM, nee utlo 
MAGieTRATtS, Vol \I\ p pp fi89 rl §fq 

(0 Post Ofiloe Act, 1908 (8 Edw 7, o 48),s 71 (2), «« <<» S<o|jai)d and 
Ireland, SCO t6«i As to appeals to quarlor scshhiuH, hc«» title Magi'^ikaii* s 
Vol Xl\,pp M2 ri »cq * • 

(u) Fost Ofliico Act 1908 (8 I dw 7, <. 48). s 71 d), uliich w'c as in 
Ireland 8iirn» not exc^vvling £20 duo from any Font ottiier or liw 

sureties in resp<ict of moneys received in the dischaigt of hts duty nia\ 
be recovered summarily as a civil debt {ibid, s 78) Ah to recovery ol 
civil debts summanly, tMC title M 40|sikatfs Vol M\ , np 6tM.) rf wcf/ 
As to recovery of postage, and oMdenee in proieedmgs therefor, see p 94u, 
antf • 

Ca) See note (tr), p 662. awfe 

(b) See title r«iiiisALLAW AM) Fbocfih RE, Vol I\,pp 648 note (rf), 
684, note (p) As to property in a letter where the wriU»r legajns pfiKHesMion 
of It, see Ohrer v Olitcr (1861), ll C h (n s ) 139, and ji tr»H, ,/ 7 /fe. 
As to venue, see title Ckimisai Law ami Proofdi rf, \ol IX , pp 284, 
288, note (1) As to evidence of an article being a postal packet, sihj thtd , 
P 684, note (m) . 

(e) Post Office Act, 1908 (8 Edw c 48). s 73 (1) 

(<f) 8 Edw 7, c 48 

(#) Ibid, s. 73 (2), and see note (u), p 630^ anU, and note (<), p, 664, 
ants 

(/) Port Offloe Act, 190S (8 Edw. 7,<e 48). • 77. 
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dissolution action, lu, when ordered, 7() 

hoa far partner bound by bis oun, 7’t 

illegal biiMness, of, court may oidti ttiking oT, 71 

julcrest on delay in rendiiiti,', nl, i>6 

bjbihty of partner to, 4 7 

mode of taking, 73 

nature of, to be farninhed, 66 

jiarlies entilletl to on, 7i 

payment of balance of, connidei alinn for iinplnd promise for, 76 
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adultery, partner, of, when not a ground for diasolutiour 112 
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one of two co-owners for joint benefit, by, win n partt»cr*^bip imt 
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agent, power of partner to bind firm as, 2i 

reinttuerttuon by share of piofita as affecting Htalim of, Id, 11 
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writing necessary to, 21, 22 
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annujty, sbare of profits by way of, effect of; Id, 11 
^antecedent debts, when new partner may be liable for, 30 
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12 } 

appearance by partners to actipn against firm, form of, 43, 41 
arbitrauon clause, as affecting right to dissolution, 90 
arbitrators, power to award retnro of premium, 90 
arrangement, deed of, trustees not partners, 6 
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aaaeu, application of nali'^ed, order of, 10^ 101 
< disposal of residue afier application of, UH 
goodwill as part oC the, 101 
ijucluHion lu at counts, 7 A 

limiled partut r^lii]), of, distribution of surplus, 120 
legalisation on in^uidalion, 118 

114 w partnership implied after dissolution fiom use of, 101 
partners jinpliMl right to pledge, J7 

rights us to application of, GI, 62 
pledging alter dissolution, powers, 98 
presMvation of, tiy appointment of recent r, 77 
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rights to which subject, 67 M 
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of dtbtH, due to paitneiship (inn 47 
aiithorllv, parlmru, of, extent of 21, 2“> 

hill itico of account, implied proiiu:>c to pay, whit will iinoimt In 7> 
bankers, reecipt of iiioiuy for investment bv, eiTi ci ot, J4 
biiiking account, in mine ot one paitner for Uiin s purpON* , clKtt o*, '13 
buhiruss, association for puipose ol, wluii i bgil l6 
limitation of number of parlnirs in, lOS 
bankruptcy, dissoliil nm ctfenUd by paitnoi's 
liimtid partner, of, ctfec-t of. 111 

iion-liabilit V of ininiid woiniin us partner of tiusband to, 21 
return of piemiiim on, 91 

rights of Mndoi paid by slnie of pioQts as affected b\, 11 
barristers, pirtnorbliip does not cvist betwteii, 4 
Indding at s ile, light ot purtiurs as to 102 

bill of ex( hang« , acicptiuico bv one partner in firm name, effect of, ^13 
implied aiitiioiitv ol partner ii» to 2t», 27 
pi ibOiidl liability ol partner Mgning in own n inic H 
pjc'sii nipt ion uiiMiig when iiciivid lot uao p<irtnoi s cieb^ 
20, 27 

onok debts, sale of with the business, UH 

biuikiiiiking bLi-ini>s oiiler lor account in, wlun m uk 71 72 
books, ac 1 1 nS and inxpiction of, rights ns to, o<> (> > «»o 
improper extiicts ficnn, re-^lraint, 6 i, ut» 

iiiiijt d partneisbip, of, power of the ciuiit us to on a winding up, 

121 

partner's right os to, when cemtamiug private miCter, 45, 6o 

partnership, of, as cwdeiico, 6G 

private matter in, right to seal up, G’^, tni 

iciuovul by poTliier restrained, 82 

brcMc h ot oovciiant us to engfigiiig in similar bu-.ine-.s remcciv on 81 
trust, loint and several liability of puitners foi 

liability of partners borrowing money wiih Knowledge of, 
broker, rerouuoration by share of profits, effect of, IQ 11 
budding 2lnd, partnership artsing fioia co-owner-.bip ot, 6 . 

busiiu^^, existence of, necessary to (onstitite a pnitnc i '‘hip, wKt 
businms,'* meaning under the Limited rnrriiersbip \ct, I4d7 108 
f ilU due to lirmted partnership, power of the court os to, l2o 
c^piusl, as distinguished from incoino, 64 

dirixion of, presrumption as lu, 62, 83 
when pr\>6ts regarded os, 64 

Chuig Ua, order, uppomtuient ofrecciver lu aid of, when ra ide, 59 
Ikariiu r a share, 6ii, effect of, 59 

right of )ii lgru« ij* creditor as lo« 55 

|Hrcoxdure aa to, 69 
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ctauging order, rfedcmptioo of sharea sulijeot to, power of r«malnlb|f pertaONk 

right of remauiing p«irtia«]iB on tunking of, 87 • 

chariUble society, partnership not txisting in respect of t 
city of iHUidoD, married uouidn's trading jighls by oubiorn of, 20 
oierg>meiif as partners in a firm, when le^al, 19 
coUiery, position of joint ot^nora of, piutiicj^t, 71 

tenants in common of, as lon'^iitiiUng partuor^lnp ft 
*^*^5JJ^^**^^** agent, no imjdiod uaiiioiit^ iii, to sign i ildc iu^triiiiieiihi, 

company, adoption hy firm of title of oficct of, Ifi 
disUugUJHliid fiom paitacibhip, S, 4 
competition, restraincid as between paitners and hrn 18 
retiring partner, by, when restiained, h3 hi 
conditaotts of sale, on sale of goodwill by the cuurl, Idb 
conduct, as ground for dissolution, i)2 
partnership implied from, 15 

right to bring partnerh before the court m i> b* lost 113 CS 
retaru of preinium not projudued h 3 , 'ir> 
conUmipt of court, laterfeicncc with reciivtr as 79 
contract, dinsion of proceeds arwing from illeijil court will not aid, 17 
infints liabiht 3 on partnership, exUnit ut !*♦, 2^) 
partnership as considcicd from a qiustiori ^ 

receivers right to cider into, 70 
contiihutiun, partner's liability to make, extent of, bO, hi 
right to. cxtint of, Itf>, Ut> hi 

conliibu tones, limit td p iitncr-shlp, to, liahiliiv of US 110 

poison^t JT»< ludi d in bsi of, 120 
povvti of »ouit to ^ciib list of, 11 '^^ 
JJO 

right of liipiidator ag iirist oslalcs of 
dec I 1 cJ, ill* 

conTcrsion, loiut propcitx into separate, ^7 

land into j*cisoriii property, of as b<Uwtu paitncrs, 60 
p irfncrship land Mibjoct to, f>b 
sale of partiicish?]! lind as iillofting, 102 
separate into p ertiK rship piojxMv, ’*'» 

convict partner, iorftdure Act as atl<*< tifig lights oi, 1‘* 
co-ownerbhip, parfiic.r 6 hip not eonstiiutod by, 

u hero pi open V not the nubjict of, 7 
corporation limited partner 111 iv be i, li >8 

costs, dissolution whejc partner In c cunts iunatif of bo\i p ml **! ^ 

Uiking iCtouiils, of, ]>a 3 incut tif, 7ft 

Couiitus Palatine ot J ineu»Ur and limhun, jum j »n as to iJmsoIuticm, 
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county courts, jUiiHliction ib to tli^ o n'lon id paitm ;sh p 80 
covenant, Toni when rcoliUiJiuii <»£ hp.i< < it to t tu 01 mihiiI ir Iiumihwii 

unliniilttl, 100 

credit of parUiorslnp, alt* mjd to pho;,* 1*3 ottn pjitmi when n«»t binding, 

27, 28 

p<wtr 01 itidividnd ji irln* r to pbdgc, 27, 2H 
cieditors, liiniitd iiarlueiwhip, of, right't d, 111 ) 

rights against pcrhOiial lepie •ntiUMi' of Ia*» 1 Miivivor, 4 > 

not aSecled 113 igucmcnt betwee 1 pauin is, d7, ‘>H, 09 

oil difl‘>olution, 98 

transfer of parlneiehip property between pnitncrs ai attc« Dug, 


63, 54 

custoixi of Hide, payment of in|crost as between partners affi^ettd bv, <U, 65 
death, disaolutioD of partnership , 86 
limited partner, of, effect of. 111 

debtor and creditor, adyance xn*klc on share of proht*, no* puKl 3 a bctwtfcn, 
effect of, 12 

relatioaahlp of jiartnem not that of, 4, 75 
debts, attachment by creditor, effect of, 47 . ^ ^ 

bill given for partners privafe, protfompf ion arieing f/om, 
book, sale with the business, 103 J: ^ # 

creditors not affected by arrangements by partneid as to payment of, 


08, 09 
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dcbti^ duration of hnbilitr of partner for^ tS5 — 

implied aatlionij^ of partnera to receive and pay, 28 
payment by burviviog partner of firm's, bow made, 55 
refoase by one partner, powers^ 28, 28 
right of surviving partner to reco\er partnership, 68 
sobsequent, when retiring partner may be liable for, 38 
when new partner may be liable for antecedent debts, 86 
deceased partner, scvcial liability of estate of, 35, 86 

use of name of, by continuing partners, effect of, 15 
deed, no implied auihonty in paitncr to excciile, 20 

onnnthonsed execution by partner having implied authority to borrow, 
effect of, 26 

Deeds of Arrangement Act, 1887, application to limited partnerships, 121 
deficiency, liability of p ir triers to after dissolution, 103 
«1e1ermination, partncifehip for indefinite period, of, 24 
dnabl# uicut, partner, of, as ground for dissoluflon, 92 
discovery, light of creditor to in action against Arm, 44 45, 40 
dissoiiitlon, nbstaice of pnwpect of profit as caii-^o of 93, 91 
account orderco i\i(hout a claim for, 71 
action for, bow commenced, 80 
acts of partner restrained after, 83, 81 
agreement as to goodwill protected on. 107 
^ to take filmier tn specie by \ulualioa on, crTcct of, 

71, 75 

nppointiTiont of rtccjver after, 77 
lubitration clause as nffecting right to, 90 
assignments by partners on, 61 

of partner’s bhaio operating is a, 58, 58 
aiUliorilv of partners of Ur, 97, 98 
biiikniptcv of partner as effecting 87 
< h itging order on partner s shaic tu u c ffcM t, 87 
com mem ( nu lit of action for, H9 
« onduc t of pirtncr ns giound lor' 9j 
c onsi delations atTccting the lights of partus afUr, 109 
of the court in nrehnng a, 94 
courts Imving juiisdiction as to, 88, 89 
date from which taking elfect, 86 
of whcic partner a luruitic , 9 1 
hath of jmrtjicr w ofiecting 8*» 
listiiKtion botween nctiorm lor Hccimnf nud, t*7 
iistribution of profits after, 99 

flluxion of fame on completion of adicntiirc os effecting, 86 
ssiiitials of notice of, 86 8b 
toim of action ngninst partiieib after, 43 
|.;iouniis ot, 90*-“tH 

iniuiirtioii lUKilltiry to wbcti ginnicd, 81, 82 
gr'iuled pending, 8o 

ImntOfJ ii tiier^hip on winding up of, IJI, 12^ 
not J>ie^«ultC(i by bolder of oplion of putiuihliip, 51 
notice of, what may bo suffieit nt, 9u 97 
irtius of proof on stay of ac lion for, 90 
parties to m tion for, fib, 07 
pai trier's right to disposal of assets on, 101 
power of judge in lunacy as to 89 
to plodge assets after, 98 
profits mndo after, liability to account for, 63 
public notice of, right as to 9fi 
rcpresontatlofi of fmrtacrs inaction for, 66, 67 M 
icturn of preinuim on, power of the court as to, fff, 95 
rights of outgoing partner as to profit^ made after, 99 
stay of actiem for, when refused, 90 
unreasonable conduct as ground for, 93 
where partnership becomes illegal, 87 
winding up of limited partoerahJp oti 112 
inmm publieation* pf notice of dusolution in, effect of, 06, 97 

duty pf fjtotawfer, bnntatlon of, 49 

puhltcaliou of ikouee of dusolatipn ta, offset qL 9Ck 97 
flactigo^dllk^dirl^ partacr'e right as to» 63, 6i 
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«abast«iMnt, teuat fands by aolioltur, at, t» gcoundl for (3iaaal«Hen> 
*‘*?l*^i»”**** ®* aorvhorabip as to partuenrtiip property not reeagnfaMd bi, 

5o • 

«fU)ppej, creditor obtaiatfig ludgineut ngaiokt coAiintiiug imrtom. of, lb. i7 
hability aa partner by, 13. 11= 
partnership from represontation by, IS, H 
evidence, diABolution, of, adiiiiasibiUty of Oasaita noUco w. «>tt 
execution, enforcement of judgment bv, 4<> 

loavo required uhero receiver appoinU*d, 70 
no right to, oil separaie judgment againat putucr, 

AxeeulorB, deceased partner m specific underuSiiiig, of, rights of, (il 
j>artner’», personal liability oJL Idl 

light of retainer ot survi\tng poiturr as, TS 
to au account, h& 

when nut lesUouied fioin cairviog on a mniiiar 
busineas, 83 

rights when power to nominato partneis voslcii iii. 63 
sale of share to surviving puitners by, when supporled, 7(> 
expulsion of partner, powers, 88 
fiduuary relauoiiship, as between partneia, 47 

not extendirig to purihiisi of share of one piitiicr by 
mioUicr, 48 

** firm,*’ meaning under the laimilevl Partnert»liip j\er, I '>07 iqjt 
firm DArne, right of parobaser of goiMlwiU to use H>1 
'* firm name,** lueamug under the Limit* d rartmiship Act, 1UU7 108 
nature of a, 6 

foreign embassy m England, jurisdiction of the lomt as to partnoi member * 
of. ID 

Porfeiture Ait, ccmMCt partner as uffi^ctfsl by, ID 
fraud, 08 ground for ro^r issma of agri i incut, 03 

goods obtained bj one prirtnei bv. property tn, ^3 

liability of innocent uninbeis ol urni of k«^)iv itora for thoir paitmir's, 

30, 3 h • 

person induiii! to bo partner bv, 70 
when firm liable for individual purtmrs 30 
fraudulent misropreaentation, liability of iiifaut paitiicr for, 20 
gam, relation must exist for the purpose of, 21 

goods, separate purcbai»o and ruiiable division ot prohts in respect of, efi4ct 

of, 9. 10 

of. for joint ad VI II (tire, uhen par tuni ship fiuui, 

f., 7 

goodwill, as part of the assets, 10 1 

benefit at agrieincnu psKSjiig «m sale of, lO"* 
detlintioii of, 101 

grounds upon whUli treated os assets, 10i 
inclusion In account and valu itioii oii *b i*h of pailner, 107 
provisions of articles as nllcrtirig right to, lot 
purchaser’s right to use him name, 10 1 

right of deceased partners estate to sbiir In proceeds of, lol, 107 
partner entitled by lontrart to Hi 
rights of veudor and purchaser of, *105, 100 
valuation of, 100 

when injunction will be grant M to protect, 8H 

passing witbont expr*!:^** nicntion, lOo, lo7 
gross receipts, theatre, of a, partner^biji not ariMug fium, 8 

returns, partuemdp may not arise from the fhatii.g of, 7, 8 
guarantee, effect when signed by one partner onl>, 82 

extent of partner’s upwer to give, to or for the llrrii, Jtj 
holding out, cnforcemo it of liability against persons. !'>, ih 
liability of persons in respect of, 13. li 
prospective partner on, 37 

illegal adventure, right to recover amount oaid for shares in, G8 
aasociation^ winding* up ondgr the Oomfmnies Acts, 18 
partnenliip, association for banking business, Wb^m au, IG , 
dissolution where firm becomes au, 87 
* effect of, 17 
irantacUon, rdtef on coMser of, 18 

luiplied agreement, for condnoation of partnership, how evidenced. 23 
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implied authority ol [Mrtners, extent of, 25 — 30 
in<)apaeitv, dj*<Molutinn on [^otuid« of p^tnaueiit, ^2 
incomo, receipt out ot profits, as e^idenee oi parnieralnp ^ 
incotning partner, how f,ir bound by terms ol partnerfeli.p 52 
incoinpetLnce, no ground for reiiiMUg retuin ol piemiurn* 95 
indemnity, right Ic/st l)V 1 u hrs, b! 

ot jndjvjcltiil partnois to GO 
infard, eonliact of p iilrn rsbip mule b\ « Oo't of, 30 
iijj unction, at whosi lusl'iticc will be granted 80 

cari>ing on of mmilar business re-sti lined by, S? 
exclusion of piitiiei icstmincd bv, tto 
gi inlffl pi ndnig ilissiihitioii 80 

inti rioeutorv , fids ncee«sar\ to obtain grant of SO 

lucialtc pailmr rcsti lined b\ 83 

riuturc of matior for whnli granted, 80, 81 

not grinted wIicmi nutter outside pa tiui-hip relationship, 81 
pirtner rostiaiiud as to new p irtnt r‘^llJp b\ 8t» 
l^roldticm ot goodwill bv, Hi 

piiblu at ion of run s b> piitiu rs in iiv d lu wspape r restrained by, 81 
liadcr caiJjing on biisitie*.s to sugge-jt a pailrurship restrained by, 
81 

when i oiirt will grant, 80 

'vrongful dealing wilti assi*ti> restrained bv SJ 
Jnnnernt pattn^j, li ilulity foi fi lud of other piitmr, il 

pirtneis, rr lief on t ev^c i of illigal tiirisirtion granted to, 18 
inquiry, us to Uinatn pirtnor, wlicn ordered, 91 
iiisanil} as gnuinel for diAsolution, 9i>, 91 

who iinv apply ioi leliet on gionncK of 91 
inspei lion, pnitni islup Imoks, of, iif,lds as to, ho hh 
interest ullowaiui wluic dclivi‘rv ot leeount d< livid, (»1 G* 
as between partners, when iJlovved, hi, Gl h*^ 
rutt to vvhiih paitrur in ikmg idvanio n infith'il (>0 
investment, no part ot bii'^mehs of ^olnitois oi bankers to netive money for 
gitif^ral dl 

joint id\ n!iirt, rel d ion hip of persons inti rested in, h 7 

iiabiiiiy, elTcel of un^ dirtied jndgmciu igaiitst oiu ]>aitQer m action to 
entoKt, 1*1 
pm t nt IS, I 1 l\'\ 

ownirship ihjiic wIk e piuthiMe sipiiate ind di\ ir>ion f»C profit rate- 
able, 9, 10 

property, conversion Into sep irate, hZ 
judge «n lanae^ , puvvcih as to dissolution, 89 

jiidguuiit, cluirgiiig ordir cm paitnci a shire as gning effi et to "5 

cieditor uppointiucnt oi icciivti i*» dltiimg ii^ht oi eveenfio, 7J 
onfoieernent against p irtneibhip j'n»])eily 4h 
pi'st and cquitible, queation ns to when cause foi dis'.oluiiem may be, 91 
hibour, cemmbution bv tJurd paity i« etfictiiig part^eiahip, 6 
laclus, as a bar to ordei lor account, 73 
claim to profits lost by, Gi 

share of profits nny be lost bv, til 
right to indemnity lost b^, hi 
when interest eif partner not diye?.tt,d by, G» 
land, as partnership propertv, 63 

budding when partnership mav vrijie from living nut 8 
oonvcrsiou as regards partnership, 

deemed eonvert^d into (n rsemal estate as between partners 
pmtuers in profits ot rights ol, iifi 

phruiership arising from eo owi>eisiijp ot, e^s mr als to, 6 
preiperfv bv iise, i’t'i 

proceeds of sale of pairiierslup^ nature of lt>3 
sale of partnership, 102 

cojitarior with p.iruior for, effect where occup ed In the firm, 23 
ptircbase by pmtncrs not evidence of partnership term, 23 
^ renewal bv one partner, jptTcrt of 48, 49 
lender, receipt of lom by <r hare of profits bv effect of, 12, 
lien, partem^, of, igaaist whom avaiiablc, G1 82 

*. pri'perty TO which att'*rh>ng Gl, 62 

i^ght to on luaJcing adyauce, hi, h2 
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limited pariner, bankiuptrv on doith of, offcct of. 111 
corporation ina\ l»c 11^8 
dellnitioa of, lOS 

IjabiJJty' on liquidation of limitM partnerithtp, 110 
povrors and liabiliticn of, 110, 111 
partnership, Act authorising the formatioa of 10? 

appljcatiOTi of Deeds of Arrangement -^ct, IHH?, to» 1*^1 
tourt having )iiiisdict»on in winduij^ up of in 111 
dehriitioim applir able to winding up oi I M 
di'isoltitton on winding up of, I-- 
diHtribution of surplus assets of 1*0 

«hUjes of tbe offii oil re<ci\er to wnnlmr «p IK, 11^ 
gioiincLs for wimlng up 114, II » 
liabiiity^ of purlncrs oilier tbiin limited in, U>H 
liquidator of, powers and duties of, 
list of rontributoriea to powtr ot cmiit a.s t**, 1-0 
iion-regiNtrntion of, offei t ol, lOn 
number of partners illowed in, 108 
Older for winding up, etfcft of ]]d 
paitHuJurs to hr reirislcrcd la n^iiieot of, 1041 
peml(> on making fnise sf iiement on registraiiori of, 11(1 
posiiion of aieinlM*r of a, 107 lOS 
priftici rts xo petidoii toi winding up, Hd 

prCK ediire wliiu wound up l*v tiqnidatoi, 118 
legistrur of, lOl» , 

lights of limit rnl MB opposed to gt'iu r U pirlner In, 111 
luhh of liw rind npiilx app*** 

Stax of prut « cdmgB lu re*^p^^t o1, ruti b iipplieahia 

who may prrw rd p<li( on for winding up, II » 
winding up a« in unren^.t^ n d «oinpin\ M- 
^ on disM>liit ion, 11- 

loon, duly of h rider wheie rn nie to one pirfni t, 

repayment by ‘‘h'lre of priditB^ < ffei f of 11, 1- i 

ImsJoii Oa.etU, admw<ibditN of notic* of dm.olut.on In d 

noM< e ns to j> irtner laiorning a limit «il ic> bn autaiti'Md 

in, loy ^ ^ 

publualiori of notjee of dinhiHiitlon 
loss dlsaolntjon where binunes'i ruriiid oti at i < 
losses, (JiMsinn in wliuh to bo borne bv piulru M nl 
order ol funds fioiii which to be rmd, n» f 
sharing of, pr« smnpl inn «iii«jng fiom, 9 
luudtic. date of dissolution when partner ft 91 ^ 

iurtnrr, < ourt will nstiuiri b\ injiinet ion 

dis-solutiun in T<«'pect of, e’tYtV *J'* ' 

nartnr*Tihi p entered into bj', wh<n xftiui 

powre r of ]udge in lun'i^ v as to dissoliitjon o » ^ . _ 

m. ato»ous^prf>secutu.n partner’s ha^lUli U> »< li»n fi.r. <•< atf*'* I >' • - 

niauaKenient, partncrHliip bii'irK->» of in?h'N !*> "', *' • ... 

niaiiageue . ,mrfnr-i’« li^ht to IMM Ulowa u.< lor. '.O 

managing partner. of ,M 

ri rmint r iljon of, f>U , » . 

woman right to cITiv’t a c ontriK t of paiUurship -* , 

rocr.pl of lump 8Um wul shore «I l.r^t >.ar» ptoUt 1), 

TendOT ot, effect of, 11 „ 

pracUtioners, ground for dissolution 
mercantile partnerships, implied^uthorlty of partners of, 20 . 27 

n, ».ppropr..UOD. l..b,UtT of «™ 7, partner So respect of. 3a. 81 

miscouduct, as affecting right to dissolaticm* 93 

effect on liability of pi^tncra ‘® *- 

right to return of prenfium lortcitc'd by, Ua ^ 

nuarcprescnUtTcm, as ground for 

^ liability of firm for partner s, 

person induced to lie a partner by , . i* 

«ncwl« of dealing. a« eridence of parmisridiip* -2 i ^ 

ISSiago: parlnet to fa,oar of Arm, hy. bow o«f ur< .tl. <.« 
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^ARTMEBSRIP— 

niortgiigee, partner’s share, of, rights to srbich 4 iibieot, S7, $$ 
naxFe ol firm, sale of business as aSfccting use of, 10^ 10£>, 106 
use after dissolution restrained, 83 

narnc^ and addresses, members of firm, of, power of court as to furnishiDg, 40 
negotiable instruxnenLs, implied anthonijr of partner as to, 26, 27 
new partner, adnussion of, 50 

newspaper, publication of news by partners in riral, restrained, 81 
fioaiiiiation partner by, rights and duties of, 51, 02 
notice, as detcrininiug date of dissolution, 85 

of dissolution as affecting retired partner’s liability 38 
4 nnsuit necessary to withdrawal ot, 85, 8d 
la< f‘» from which mferiod, 96 
puit tier’s right to give pnblic, 96 
piibiication in London Gazette, effect of, 98 
what Will amount to, 90, 97 

portnor’s rltalh, of, not necessary to terminate liability for debts con- 
tracted after death, 8t», 87 

transactions by one jiartner, in, whon necessary to bind firm, 31 
unauthorised tiiineat lion, of, eiJlcct of, 34 
option, ol pui Uiuiship, liability not attaching until exercise of, 37 

of person having, 51, 52 

outgoing partner, of, on leaving shatc m buMncs«i, 90 
olhciul rcccfvei, duties os to winding up of hinited puitueislups, 117, 118 
imrol evidence, partnership rslablisbed by, 22 

^iinalion of orLiclts of, requirements as to, 2J 
part performance, os ovidcm c of partneisbip, 22 
paitiicr, ac t ot one, when not binding on the firm, 32, U 

adviiK e for purposes of firm made by, rights as to, GO 

amount of share s of, rule as to, 57 

assignment of share by, right as to, 57 

bidding by i power oL (bo court to allow, 102, lOJ 

binding of firm by act of, 22 

foviit will restrain competition wfvh fiSin by, 48 

diath of, os eifecting dissolution, 8u 

dicea^od, right of C6tato ol, to bhare on sale of business, 101, 107 
executors ot, whert nuclei taking specific, 64 
several liability of estate of, 8f>, 30 
delegation of powers of, const nt recjuired os to, 25 
t\<cution not avaiiublo against luiu’s propcity on separate judgment 
against, 56 

tspuKion of, powers, 88 
f when invalid, 88 

how fur bound by his account, 7J 
implied authority of, extent of, i"*— 30 
incoming, terms to which subject, 52 
nijonction to restrim, whtn will be granted, 80, 81 
innocent, liability for finud ol other partners, 31 
liability for bieacU of truNt by eo-puliur, extent of, 100, 101 
costa of an aciount, 7b 
losses, extent of, 61 
ol, duration of, 3b— 18 
‘ firm for wrongful act of, 30—32 
when fixed, 45 

to contribution, extent of, (lO, 61 
hca of, on making advance, 61, b2 
limitation of diligence required from, 50 
^ duty of 49 

limited, fss limited partner • 
uianagmg, duUos of, 48 

implied authoriCY to defend action, 2® 
xemuncratiou of, 50 * 

Aftture of share of, 55 

Mtgoing, sharo of, how 4isceM;ai&ed, 99, 100 
I powcir to bmd firm, ^4 

pAfohose of share hy^iwfghu as to, 48 

i when set aside, 70 

• |««|A<iraUot) as reeelw, 79 
re|iHS0itati(/ii of, in ac^qii for dfssoltitioii, $6, 6/, 
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PASTKJSBSHXP — eomtiutui 

fmrtoet, rjfbi «• to an ncrount, fir., W 

opplieaUon of assols, «1, 82 , 

appcantmeat of a TT^ 7$ 

OD producticm of bookg oontaif^og pnratr maftrr. 45 
Teseiasioci of contract toft fratiidt dO 
to wga far firm, oxtent of, 26 

stio atratigfurs in firm natna S2 40 
Bleeping, extent to which bound, 24^ ^ 
surviving, allowance to, on winding* -is p 50 

rcmufierataon of, before division of 

right of rctaiiicr uhcii oxcK'utoi ni partner, 

75 

to ju«t flllonancee for nmn ig< uirnt, 5(1 
^ writ of attachmeut not availabU against, 76 
partner's lien, against whom available 62 
partners, auUionty of, after dissolution, 97, HH 

ratio of liabilitv in respect of losncs, 105 
relationship between, 4 

Partnership Act, 1800, variation of rii^'ltts and duhi^ of pnrflcs under, 22, 25 
partnership action, persons not neoesHjrv partn'i u>, tw, 
production of books In, 66 
representation of parties t»7 
admission of nominee into, 51 * 

agreement, when liability ift 4 i<h«s in n^spoot nf, \7 
arising from the sharing of prohts, H, 1> 
at will, %vhcn proniium rotuniahlo in respe* t of, Si6 
books, access to, 50 

buMneas, no power in mamrriy of pn(mi« to ( Ij luge n^ifiirc of, 
49 

rantiriuaiion of, }i<»w cvidoiicid 

when pKsunicnl, J4 

rreation of, 16 
defimtion of, 6, 4 • 
fieteruiinatjoji of nidi ilnito Jl 

ilissolution when luimin mfmhei of, proof iMpifr^d 2») 
duration of, 2S, 24 

fiduciary relatiouHlilp of nKmlar^ of 4/ 
lormatioD and terms of, how (\idcnr(Hl, ^itl, 22 
illegal, lustanecs of, 15, 17 

illegality of, where Inwincss formtd for illc gal iiiirp'jse, 15 
tnanagement of business of, lights as to 49, nO 
name, use after dm^ioliition, whctfi rc sir lined, MH w 

names and addresses of members, or !• r to fuinish, 10 
nature of, 4 

])erBona] capacity a<t afTectsiig, 19 21 

yiTesumptiOD iiiHirig from n j»rO(sci]itaiiot I' It 

jn respect of persons lM»ldi»;„ oni^ |!1, It 
property, execution not a^aiiitiJn on stpaiuie jiidgmenl against 
Tiartncr 55 

of what It consists, (2 
inirposcs for which tony he used, 52 
transfer an between parUieis, ftfeit of, 55 
rights of majority or nonordv of rncnilK'rh <if, 49 
siiares of, picsumption as to divi^non of, n f 
strangers to, when entitled to an acmuul, 7t 
patent, when injnncuoa granted in respect of, 81 

working of a, by patentee and capitalist, eiTecf nf 7 
payment into court ot parinershlpr moaeyg, when cirrlerr^rl, i 5 76 
^icnalty. making false statement on registration of iiiniud piiitnrrsh.p Itn 
personal representative, as iiiaeasaai 7 party to prix^ecMlings fur dissolution, 67 
right of creditors to sue, 45 

to an aceonnt, 05, 68, 7 i 
ealft at dnemumd pertnef's sbajnc by, of, 
petltioD for winding ap Jimtted partnerships prartie«f as to, 11 \ J s 
^ who may ni, 115 

power of attorney, power of partner andof, ^ 

px^Hexomption, enforcentent of rights amkr power of, 
amoniU^ rctoniabla, 65 
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PAKTNBKSHIP— 

pienuum, consideratiotts upon which the court acts in ordering • MtHzo oft 

. »4, 9 r. 

power oC the court to order return of, M 95 
pnncipU upon which return ordered^ 94 
rule as to return of, when ziot applicable, 94, 9o 
time at which question as to return should be dealt with, 96 
when rptumablo in respect of partnership at will, 95 
private benefit, partner maj not derive, in conduct of firm's business, 48 
proceedings, by or against partners, how may be brought, 38, 89 
profits, absence of prospect of, as cause for dissolution, 93, 94 
account of. when action will not lie for, 17 
claim to snare of, how lost, 63 
difitnbuiion, after dissolution, 99 
division of, b2, bi 

presumption as to, 62, 63 
liability of partner to account for individual, 47 

to account when made after dissolution, 63 
meaning of, 62 

receipt iby vendor of business of share of, eAect of, 11, 13 
remuneration of surviving partner before division of, 99 
rights of outgoing partner where made after dis^tuliition, 99 
to ilaim bhaiG of, when lost, 63 
« wluii made after dissolution, 6-1 
share of, after dissolution, how ascertained, 100 
sharing, as ronsUtuUug partnership, test of, 8 — 10 
where regarded as capital, 64 

promise tu pu\ , clloct where made by one partner as to firm's debt, 33 
property, paitnorsbip, elTcct of transfer of, 63 

enfoicccnent of judgment against, 46 
))owcr of itidividuaJ partnci to pledge, 27 
pui posers for which ma> be used, 62 
liiucbiso with piitnership monc>, presunqdion as to, *62, 53 
public poluy iJkgality of business fniined* for 'pui pose contiJi> 6 j, 16 
publication, paitncr, b\, when restrained, 84 
title of, as port of the assets, 103 
trade secret, of, restrained by injunction, 82 
purchaser, goodwill, of, rights of, 104, 105 

partiK'j s share, of, rights and liabilities of 67, 58 
racehoibc, lo-owners of, not net cs^a inly partners, 6 8 
raUMc ation, act of one fiartncr b> firm ot, effort of, ’U 

rccciViT, i]>poiutuJtnt of, os atUiting parlurr s right to deal with assets, 27 
, form of order for, 78 

giounds for, 77, 7h 
Mil isdicUon of the louU as to, 77 
when charging nude, ,^9 

iiiterfcicmc with, a contempt of rouit, 79 
hmilaUon of nnn igcrsbip ot, 79 
rmnuncu'ation when a partner 79 
rights as to carrying on a Rimilar businc'^s, 79 
when court will not appoint a, 77 78 
registrar, liiuitcd partnership, of, duties of, 110 
registration, limited partnership, of, partiruiars required on, 109 

penalty in default of, 109 

oil making iulse statements oo« 

no 

rcLeaae, cause of action, of, partner's power as to, 28, 29 
partner, of, not under seal, effect of, 26 
reJigioni society, partnership not existing to respect of, 4 
remuneration, managing partner, of, 50 
renewal of lease, by one or more partners, effect of, 48, 49 
reUil^ share of profits aa, effect of, 8 
MpfisenUtion, partnership arising from, IS, 14 
ree c ISa iOfl, partnership agreement, of, ffraud aa ground for, 69 
fr rights of partn^ on, 69 

residue, disposal of, on appUcatIcn of assets, 104 

restraint £r«ia anticipation, married woman's contracts affected by, 21 
rests, tshen executor or trustee partner may be charged with, 101 
,rttelner« rtgbt liH survii mg partner as executor of deceased partngr, f| 
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reUred partaeri extent of Uabili^v of 37 

118© of “ St Co ” bv hi to as affeoting, 15 

when Iiabie for subsequent debtsi M • 

wot liable for price of goixla ortlcr^ d hr b mist If, 311 
right of snrrlrorship, application to partnerAnip properti 5^* 

1 A » - partnership properlT, in, not reco«:uiw«d In cquilr, Tm, ftil 

salarj or office, profits not to JDCJiide a partner s t*3 
•aie^ book debts should be sold with tbo bu«nne8'«, 

eflfect where earned out undtr order of the court, bn 
executors, by, of deceasevi partners sh^ire to Muiviviutr puriiui*., utuiui 
set aside, <0 

loss on, when partner mav be liabU for, 10^ 
partner’s right to bid at, JOd 

• piinciplcs upon which the court acts in ordciing n 10* 101 
provisions obviating a, when bindukg on partneiH, I0l 
ngbta of partner as to, 102, 10*1 
when the court may order a, 102 
Scotland, nature of partnership firm in, 5 

secret profit, rights of partners whore iTieinhcr makes a. O'*, 00 

security, 8ur\hiug partners right to erno, i*H 

servant, remuneration b> shares of pio*its, ctfert of, 10 11 

set-off, none of separate debt of one paitiur iignin‘<t d< i‘t 0U4i»i*; to (urn, 41 

settled accounts, where re-operucl, 7i, 71 * 

several Lability, action to eiilrorce, 45 

when attacbiug to partnci% 31, Ti 
ahun of proliU, partnership not iiectvis irif> fu)m *1 

right to clniDi, when iiia\ be lost 0^ 

vendor or lendir rtkLi\itig puMiitnl bv, rightih and habilitiea 
of 12, Id 

wag<^ calculated upon, < tT< 1 1 (d 10, 11 
paitner's, ijatur4 of, h*» 

right to assign, 57 
sale of, w%en fnu\ hi s« t audi *d 
shares, partners, pic^umptuin as to di\i>.ioii o( ** 
rule as to amount of, 57 

purchase by partner, when udvcrti-jing nol restrained In reipect of, HI 

set asidi, 58, 5*1 

recovery of amount paid for, where advent lire libgal nfi 
abaiing gross returns, partnership may riot arme Itoui, 7, 8 
losses, presumption arising from, U 
profits as constituting partnership, tc«( of !!, 10 

when const! tu ling a parliii'raliip H, U ^ 

ship, Joint owners of, when not partnership, 7, 8 

similar business, when retiring parliur rc.iliniiM<l t om ( ftrrUiK on HI 
BiDgle adventure, extent of partnership tnriri of, 2 4 
akiU, contribution by third party may effiet a p irti Mship, fi 
Bleeping partner, extent to which bound, 24, C*) 

society, incorporates! voluntary disbursemfnt of procfids of land of, takr ii 
for pnbhc purposes, 50 

aollcitation of old customers, restroiiird HA HI 
•oLcitors, grounds for dissolution between, v2 
illrgalitjes In partnerships by, 17 
joint and several liability ol partners In firm of, 35 
liability of innocent members of firm <»r for parturrs fruid, 31 
no implied authority in, to sign negotiable instrutnenis, 20 
receipt of money for investment by, effect of, dl 
Statutes of Limitation, part-payment by partner as affecting running of, 20 

paymep^ after dissolution not affecting running of, 00 
Btay of proceedingSy arbitration more sottabJe tlian action for dissoltifjon, 00 
os tn limited partnership, rules applicable, lln, 117 
sub -partnership, presumption aa to term of, dd, 51, 68 
surety, new agreement for partnership as affecting one partner s, 2 (, 2 4 
BorTlyiiig paruieTi allowance to on wrioding up, 50 

duly SB to payment of firm’s cUbta, 55 • 

extent to which a trustee, 65 

use of firm name by, effect on deceost^l partner's estate^ 
tenants In common of a colliery, pattrieiwblp arising from, »» 
thMire, sbaring of gross rei^eipts by owner and oocupicr oi, effict Ol^ g 
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PARTNIStlSaiP— 

tliird party » contribaiion of skill and latwnr bj, partnersbip arltiiig ironic 4 
iiiibiiity of hrm for partaer*is wronafitl act to, 30 
• partners to, nature of, 34, 3G 

partnership arising from represeutation by, IJ, 15 
X elation between partners and, 21 
time, dissolution effected by efflux^ion of* oii 
torf, Uibtlity of infuit partner for, 19, 20 
trade marks, passing of, on sale of business, 106, 107 
secret, restFaint of pnblication of, 82 
trespass, when partner not liable for co-partuer’s, 32 
trust fund, aaso<mttoii tor management of, legabty of 18 

liability when received by partner us gud trustee, 81 
liroperly, liability of partners in respect of, 31 
trustee, extent to vihicli siiivirixig partner a, 56 

impxoper loan to iiriii by, effect on liability of partners, 35 
in bankiupUy of partner, right to on account, 71 
liability of p«irrntiM of a, 35 

on Jeucting inomys of dtn eased partiu'rs estate to surviving 
portnors, 100, 101 

triHleos, no partncisbip exists os between 4, 5 
undertaking, joint and several li ibility of partners on an, 35 

retiniig pirtner not to conipfete, by enfoicenient of, 81 
node rwritmg, action in respect of, wh#n will not Jb, 17 
unregistered partnerslup, when becoming illegal lt> 

unsatisfied judgment, against one paitinr, ctlec t on action to enforce joint 
UibiUty of pnrtnciH, 45 

VHidor, goodwill, of, when hituilur business may ho earned on bv, 105 
payment by share of profits to, effect of bankruptcy, l.i 
Koeipt of 8hiie of profits by, cmcct of,* 11, H 
winding up, lifiiittd pirtiiersbip, ot, ns au unregistined company, 112, in 

couit having jurisdiction in, 113, 114 
detxnitions applicable to, 113 
dutjor o£4^bo ofiicial receiver os to, 117, 
M8 

effect of order for, lib 

on invalid transactions, 121 
giounds for, 114, 115 
on dissolution, 112 
practice as lo petition for, 115, 118 
rules applicable to, 112, 113 
who may present petition for, 115 
partnership business, of, 97 — 107 

continuation of business for purposes of, 
effect of, 97, 98 

writ, action for dlssolotion comineuced by, 89 

of attachment, not available against partner disobeying order for pay*^ 
ment into court, 7o 

sorvire of, in actiou against firm, 42, 43 
substiiuted service against firm, when may be ordered, 43 
writing, variation of partnership agreement in, by consent, 22, 23 
where partnership agroe*ment must be in, 21, 2J 
wrongful act, liability of hriu for partner's, 30 — 3J 


PAl’FNTS ANP INVENTTOKS, 

abroad, foreigtur resident, os grantee, l83 

invention comuiunicated irotp, effect of, 132 
eevoqatjon of patent wUere mainljt worked, 208, 209 
test RH to validity where Invent ion imported from, 138 
noconnt of psoftta, licensor s right to ou, on suing for royalties, 198 
plaintiff a right to, on proof of infiingement^ 228 
production on application for extension of term of pateot. 


nctioM fyt Ittlringemcut^ facts neCeasa^y to ba pco?ed in, 212 
how ObpitneDC^ 215, 218 
'pariieo to^ 214 
prooeedingawt trial, 221, 222 

g^Uonal^ig#4Siit|oii^ grant where oompleto speoifieauoa 0DiitliiiiP» 159 

1 1 »> 





PATKimi Am ^ 

addreM for aonrloo^ alUratxon of patenujoX notidcaUttn of* Jm 
oppUcaat omst IAS 

AdmiraUgr^ oartilloato of wwmy by, etot of, im 

power M to acqtiiettloD of pateota^ ISA ISS 
edverUMbmeot^ acceptance of spciciacaSoii» o£» 174 

intention to apply for extefwioo of term of patent^ 19S, 900 
agent, raa patent agent 

amrieeed peraon, who may be by error in raster, ISO 
alM enemy, incapacity of, to bacome grantee of patent, 130 
ambiguity^ claim is bad for, 163 

amendumt, specibcatiau, ol, after exammer’a report, time for, 16o 

at instaaoe of wplioant or puUiiiee, 170—173 
Comptrollor, 17<t 
• leave of court, by, 178. 174 

power of GomptroUer to require. IbS 
wbeie none allowed, 173, 170 
anticipation, patent, of, when not a bar, 167 

leport of examiner ma to, effect of, 106 
appeal from decision of Comptroller, method of, 178 

procedure, 168, 170 
when lying, 109 
none oa U) grant of cf^rtifioate of validity, 291. 

fioiri deciHioii of court as to extontion of term 20a 
relocation of patent by Comptroller, Ngainat. 2oS * 
tnauily worked ahioiid, 210 
etay of proceedinga may be granted pundiiig. 227 
appUcant, aiucuiliuLut ol epoeihcationti at in^Uituo of, 170-- 173 
attenduijie before Comptroller, 166 
inatrucUona for, how obtulued^ 132, 133 
right to be heard by Goniptrollei , 167 
application, extciihum of term of pitent, foi, JS9 

•patent, for, dexiumeuU to uccoinpuny, Hoi 
egamipation of, lb5 
fees on, IM 

hearing of Oft«o uhore e»ppo+rd 177 173 

may be jomt or several. lo2, 

nature of dcelaxation to «/'coin|>any, 131 

vfhere to be made. 153, 154 

who may make. 152 

of addition, lor, proordurr on. 20.*, 2(>u 
proleotioii. for, of foreign or colouja) iiufUititiM 22*1 
restoration of lapsed patent, for, pio cdur** 182 182 
^<^voeatIon of patent, for, niniriiy uoiitd , 2<*JP 

art, nature of, as evidence of invention^ 136 
process as an, for pur poses of patent, 137 
** art,” use of word as equivalent to * maiiufaoturi ’ K>1 
assignee, legistrattou essential to actioti In ^14 2 \ i 
rights os to protw tion of p it< ut, 167 
with notice, portion of, 1^5, 160 
assignment, he cnee, of lOo 

patent, of, clauses and covenant* ir, l of 181, 3 8*J 
for improve men IS in w.u maftriil 168 18'i 
fcrni *ind nature ot subji < it U'l of, IHl ISl 

rcgi^'tratioii ot, IBii 

share of pafcrit, of, u*fuai rovenanU inperU^ in 1KH 

profi*j< in pitent a» cfTet Ung a jjaruieiship, 18.^ 
assignor, c&toppcl from denying v^ilidily, 218, 219 
authorship, invention compared with, 127 
bankruptcy of patentee, elfeetw. 169, 160 
bargaua, patent in the natuie of a, 131 

Board of Trade, certidcate of, as protection on rxlublting 144, 1 1* 
compuhtoiy Iioenc»Ei» evidonc« jo «tipjMC»it of# 198 

petition for grant of, 197, 1**8 
;iroceedlti||:ii oa tiv before, 197, JOB 

eertificate. Board of Trade, of. ov ptoteettetj on exhibiting mvcttatwitt 144, Uj 
C omptroller, of, as ©vidcn<"e, 166 ^ 

Secretary for ifrar or Admii iBy, of, «6 to aooreey, eff^ of, 169 
f ahdJ^, of, effoct of, 225 

(IS) 



Ikbex. 


FATEKTS AND INVfcNTlONS— rosMBKerf 

cerUfieate« Talidityi of, poxvcr o£ the court af iOt 
chemical eqm^alenta, substitution of aa amounting to infringement, 214 
« pr(x.ess, nature of to bo subject of patent^ 1S9 
choBO in aetjoD, nature oC patent rights as a, 141 
patentees right as a, 127 

claim, ambit of invention must be circumscribed by definite, 161, 162 

distmguishmcnt of things old and new not necessary to, 162, lb3 
limitation of, as affecting the validity of the patont, 162 
meaning of, as to laventious, 162 
must not be ambiguous, 163 
rlaiiDS, result arrived at on constiuction of, 164 
clerical error. Comptroller may coirect, 168 

< oloiiial invcuUoD, prote< tion of, 229 

< olonies, *jifccted by arrangements foi imitual protection of inventions, 229 
c ombination, inventive faculty must be cause of invented, 139 

j>arts, of, iritnngcmciit b>, 214 
i ommercial utility, oh evidence of invention, 135, 136 
common law, monopoly not always \alid at, 128 
company, dissolution of a, vesting of patent on, 190 
complete specification, essentials of, 159, 160 
function of, 159 
lodgment and effect of, 158, 

Comptroller, advice of law officers of the Crown may be taken by, 168 
kmeudment of specifications ut lastaiico of, 170 
i]])pcul against order for revoc Uioti oL patent woikcd abroad, 210 
from decision of, to law olbt or, 178 
• when l>u>g, 169 

attendance of applicant before, 
correction of register by, 3 80 
decision of, notification of, lb8 

oil application to amend specification, effect of, 172 
duty and power as to examiner's rcpoit, Jo5, 166 

as to fxlfnMon ol time f 9 r iq^lging bpct ificatiou, 158 
heanng appluiuit, 1b7 
may dispense with cvidtiue, 169 
1101 ICC of bearing hj*', to be gi\cn to applicant, lb8 
powcia ol, lb8, 169 
ic\ucaiiou b^, application for, 2U7 

natujc ot order for, 2oS 

where mainly worked abroad, 208, 209 

who may apply for J0t» 

right to appeal at hearing of appiicutiou to extend term, 2o3 
Complrt llcr-General, appointment and salary of, 153 
compulsorj licence, grant on grounds of public policy, 197 

petition to Board of Trade for grant of, 197 
proceedings before Board of Trade as to grant of, 197, 198 
i onditions, insertion of, prohibiting user, illegality of, 193 
loiiDideiation, for grant of patent, nature of 131 
constiuction, invention, of, rule as to IbS, 164 

specific atioo, of, mode of, Ibl, 16o 

must bo as a whole, 164 

contract for sole of j^ateut prohibitne conditions of u^er in, illtgal, 193 
co-owner&k, a-Nigned bhaie, ol, rights of, 188 
iighu of, 187 

ropits, entiy in register, of, ISl 
curporution, cannot be an inventor, 110 
(Osts, 'lotion for infiingeuicnt, iii, J25, 2J6 

ItaUthtv of dircK lorit of limited company lu patent action for, 226 
(Ounaet number allowed in pitout ai tion, 

iouui^rclami imocatiun of patent for when defendant cntitlod to, 219, 225 
ciwen&uts, Bssigmnent of sbaie of patent, ou, 188 
licensor of patent, b> 192 193 
usual on assignment of patont, 181, 185 
warranty and validity of patent, for, nature of, 185 
Crowg^ as graatee of privilege of monopoly, 129, 130 

axoeptfCNa as to exhibjtioir of invention may be made by Uie» 148 
hvportar alone dealt with os grantee by the, J33 
pdsitioii aa liecuboc, 192 
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Crown, li^t to objoct to title of Hnnlioamt, 155 
righto MB to lucr of patci^t, bil 

veatlug of patent in the, when hapin'oing^ 100 ♦ 

damageb^ inquiry ua U\ duty of dotyndajji, 

measure of, in action for infunisreniettt, 22'? 
plamtift'H right to, on pi oof ot mlringtnunt 
relief of innocont iDfringei from pa\ incut t»l --M 
date of patent, proMsioii 'is to, 179 
death of patentee, de^oJuiion of patiut o«^ l‘K> 
declaiant, attendamt for cimss'CAaium^ition, po\%er to oitl i Ui'i 
declaration, accomp^mying application for patent, natuia of, I 4 
iiGcessil> for on application, 15J 

fiupporung and oppoMng amendment u( spec ifh 171, 172 

dedication, inrention to tBe punhc, of what will amount to 111 
deed, licence should be granted by, 192 

default of appeal ance, action tor iiifniigem^'iif in, jtic»ccdiiic on, '-.M 
defective title, may bo cured by >*pe(. iHcatiou, lot> 
otfjcction to, 165 

defence, action for mlringemenf^ to pleiii> ojn n m th fejnl njt, JIT JIH 
defendant, action for infiiiigoincnr, to who may be, Jl'i 
description, inyenrion, of, essential to, IoM Ih^i 

iniontor must partn ulaiise in Ini 

misleading, effect of, Jot* , 

necessity for cxp<rimenK ^hown b\, < ffof t of lo'> 
dr»volution ol pitent, on dtaih of paimtei, I'H) 
diKiioiK, buiitcii coinpam of, por^onnl liDhilny forrO'«ls, J2h 
discovery, os an essential oharacicricttu of Itivrnium, \ \^» 

grant of patent reu ird for di«tf)o‘^nio of KU 
ordtr for in respect of ex iiinner ^ irptntj^ wbrn inadt , H»7 
patent urtjon, in, rules afqiinahJe to, *21 

dociimente, accoiuj* lining application for pnfMit, t4», !'")! 

proltc tion of loieign or coIoiumI in\cn* 
^ • tiou*^ 22S 

Tcquc*ii for aincinlnicTH uf hpcoitn it ions, 171 
drawings, accompanying applicitirm, i» 'cf to, ITil 

eiior clfjnal Pomptiollpr may coritcf, ItiH 
etolopjicl, applicitiui ot dcotiiiio to a«^sigiiMr of pd*Tit 21® 

It# I iihce ot patent, 2!J 
dcfeiKC of must be sjiet mlly pliudcrl 219 
licensee of, tluring c f»nf jifimncc of li<t>n<# 19 J 
eridcucc, action for infiingiinint, in, how givm 222 

VI ht re want of novelty nr uL^c I iniif r 
pleach'd, 

applicant before t ’nrnptrollcr bi , how g o, lt>H 
application for jiiterloc ut»ii y mjunrtjor* u bow gn < m, 2*-t# 
certificate under hand ot rompt roller n“, it 1 
Comptroller moy dispense with Jh9 
existence of indention a*» to natuie of 115, JO > 
invention, of, nature ot the art at*, 13b 


legitoter as, Ibi , 

eupporting opputt-itlcyn to, grant, nr apph^ation for 1i7 
petition for coninulsory licence 197, 196 
levocauon of p iient munly %vo kod abi «.id 2tO 

examiner, duty aa to application for pit« nt, Ib.i, lt»ti 
reference of spi ciiiciiion to 1 »H 
report of, aniciiclniCDt of spei ibc dion on, 109 
duty of Comptroller on, \h\ Ibtj 
exhibition, avonHnee of pateu^by» IH* 

indnstrioi or inirrnational exhibitions. At, 1H JJ" • 

limitation of time for applKation for patent after permitted, IW 
experiment, abandonment os crvidenee ot unsnet th^fiil I tti 

descriptHMi sbowing necessity for, oth f i "f ltM» 
distinction between uhc for profit arid, J U 
use of mventioo by way of, no bar to patent, 1 iff , 

extension, term ol p^toot, ol, opplioatioo for, 

grounds upon which granbd, 203, -03 


lalae claim, patent righto, of, offence of, 231 
futry, offence o^ 231 
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fees, applxcatioD for p ilcnt* on, 16-t 

ronewaly effoct of non-paj meut, ISl 
* scale aiid paymeat of, 181, 182 

foreign invention, protccUon of, 229 

btates, affected by atrangemenU for proteetloQ ol iaventions, 228 
foreigner, as grantee when resident abroad, 188 
fraud, os ground for revocation of patent, 206, 207 
invalidity of patent obtained by, 180, 181 
grant of patent, effect of, 158, 159 
csaentials of, 129 
oppOBJtion to, 175 
procedure ou making tlie, 378, 179 
validity of, 379 

grantee, as irne and firht importer, test as to vaYiditv of claim, 133, 134 
capacity and incipacity to become, 129, 13u 
foreigner rcsideut abroad as, 138 
must be the true and first inventor, 330, 131 
heariug, application for patent before Oomptroller, lb7, 168 

when opposed, 177, 178 
identity, no infringement without, 21d, 2ii 

thing used with, of, invention, as tent of prior use, 145 
importation, intringi iiicnt may irlse fioni 211 
iiii{K>rtod invvMiUun, must be fiom without the realm, 183 
test of validity of, 138 

giant for, 138 

importer, position as grantee, 183, 131 

in lelation to third paitv 13 ( 
true and first inventor as true and first 1H2 133 
inipro\t nu nt, ]»atcut on right to patent, 138 

iridstei s light to Si rv int s »upph tnental, 132 
JiuJoisenmnl of wiiu artion for Inftiugi nient, in, 216 
infant, right to uppl> for Jetteis patent, 129 
jnforniadon, combination of semrKs of, 150 ' 

infringe me nt, action for, how coranieuced, 215, 216 

proceedings at trial of, 221, 223 
h\ tomb illation of parU, ..li 
rlut> of licensee suing os to, 194 
1 u \jn ijcicesfi'ir^ to be proved in action for, 212 
1i of vendor of patented irticle for, 212 

none where patent invalid, 211 
wilhoul identity, 218, 21 J 

novelrv, of patciitedr what wiJl ainnuut to 212, 213 
))ait of patented invcntiou b> laktng, 213 
parlies to action foi, 214, 2 ID 
proceedings for, 217 

substiUition of chemical eijunalcnls auiounling to, 211 
ustr amounting to, extent oi, 211, 212 
whit constitutes 210, 211 
Jnfiinger, intention of, immatCTial, 211 
infringing articles destruction or delivorv up of 224 
injunction, restraint of threats of proceedings bv 227 ^ 

when granted in action for infringement 224 
nisp«*ction. Older lor, in action tor infringement, 221 
Tcgi’^ter, of, piovrsum for, 181 
insufficiency, want of iitiLiiv supporting plea of, 151, 152 

intcilocutor^ lujiincUon, delay in application jw aflocnng rights to 219 220 
, evidence on appltcahon for, how* given, 220 

^ , in respect of infasogemeut, how obtains^d, 2i9, 220 

Intarnatioual agreemente, effect of, 184 

patent, procedure as to 227, 228 
ftaterroeatorles, patent action in rules applicable to, 220, 221 
ph of, iiacare of, 151 

tuyi^taan*. a prt perty only by virtue of monopoly, 127 

Secretary for War or Admfmlty, 188, 189 
eifect of gaant of patent as to, 169 
^ 11 complete specifioairon* effect of, 158 

, ftmott be circiiniflctfibed bv definite clalnm, 169 

rerllfiCata vt board of '^adc as a protecuqn on 116^ li$ 
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inteutuin, olaimn in teftp«ct of ho^ Ket out, 161—163 
cotoaial, protection of 227 
commnmcateii fiona abroad, #«r4t kit, 432, US 
oompared with authorship, 127 
dedication to the pahlic by bale, H4 
description of, essentials to. ISd, IhO 

distmctjoii between puipo^^e oi bUbject-niatler and put pose of» ltt3 
enforcement of right of master lit respect of, 132 
essential cbaraoteristics of, 131, 135 
existence of, evidence admissible as to, 185, 180 
qoeat&ou as to, one of fact, 13** 
foreign, prottMsiion of, 237 
grant of patent of addittoti as aifecting, 2i<(» 
grounds of oppteition to gnid of patent lur 17^ -1:7 
luv.didity ot patent when against piUdit pn)i(\, 
nature of the art as mldeute of i3n 
Df^w and old principle wav bo apidnnl to valid, l’{7 
novelty of, UH an essuntml 111, 112 
patentee imi«)t particnlan^ic (Lk nriitro of, lot I6J 
provisional protection of, Kb 
public Ubor by txposiiic, J12 

right to, as beiucen waiter and ^cn^rd U>t, 132 

fiiibstantive, bv servant prt»p4if% in, r.J 

title to, provisions relating to I *1 105 * 

UHo by way of expcrimciit not a b»ti to j>rtt#ni 1 15 
utility of, as ofTcoting v«diditv of pitciit I >d, 151 
Inventions, < hi'wincat lori and cUfftri iitiutKin lK»f\ve<.n 1 i‘» • 


luvetitive ficultus, combination imibt bo j(v,iiU of t \« rrimng 

exerciso nectesaiy to vaiiditv of irnciuiuii, 1 i5, 13T 
kuYcnUyT^ as grantee, must be the ** true and hn»t,'* KSd 
dennition of, 180 

duty as to description of Inverillou on filing spec tin utiom, 151) Ibl 
improvcmfiiit o% parent, of, rights of, 188 
inabdity of corporation to be* an, 18(t 

publication without knowledge or consent of, ((Teci of, 147 
rediscoverer of lost art as the tirsi and tiuc, 181 
when a * true " inventor, i8i) 

investigation, right of applicant to bo hoard before Comptroller uftir, 157 
specific alion of, by cKniniucr, IG'"* ICb 
jurisdiction, action for infringe inccit, nt cemris hiving, 215 
knowledge, nature of, renivcved to piibbr mind, import jnen of, JiM IP) 
prior publication as rmitns of, th^ puldii. ai^quiring, Hd 
public access to, what may be, lid 
by, as a bar, 142 

mfercnce os to opportardt> ^iki*u to obtain, 117 
quantum imparted, when suAlrjpnt, 111) 
question of fzUmt furnisbiHl by prior publicatiuri, 118 
lapsed patent, restoration of, prcK»<jdure on, 182, 188 
law officer, appeal from dccisnai of Oompf loflcr to, 178 

lease of patent, lilegatity of iusertion of prohibiLod couditioii'i to user in, 
193 

legal proceedings, restraint of tbrcatciiCNl, 227 
letters patent, nee patent 
licence, assignment ot, lOi ' 
determination of, 105 

estoppel of licen8i.e during C€«itbiu'inc4» of 191 
illegality of insertion of prohibited coudiUons in, 193 
may be revocable, 196 

work patent, to, forinaUiicsB on granting 192, 198 

nature of, whkb ma> be granted, 101 
who may grant, J90 191 

licensee, epplScatlon of doctrine of estoppel lo, 210 
position of Crown as, 19} 
riidibi obligations of, 104 

Umiiatian ot Uiiie» applleaiioii for patent, for, after permitted tehibitlon, 
145 

limited company, peisonal UabiHiy of directors of, for eosu iajpaiciit action 

m 
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luat art, rediac uverer of, as ai hr^t and true inventor, 131 
rediscovery of, light to patent on 14*> 
lunaiic, right to apply foi letters patent, 121# 
manufacture, Jehuition of, 134 

prodact ol, as subject of a patent, 140, 141 
married woman, right to apply for letters putrnt, 129 
master, assistance to, bv t>erv int, effect of, 132 
enforcement of light of, 132 

Tight to bent fit of servant’s invention, extent of, 131, 1*^2 
servant as truster of patent for, 132 

supplemental tmeiits by servant as propertv of, 132 

moTit, importance of, ar> *.iound for extension ot tcim of patent, J03 
model, exhibition of, no sufli* i<nt user, 14b 
monopoly, as affected bv (In &tatu!e of Monopolras, 123 
definition of, 128 

invcutinri a pioperty by virtue of, 127 
not alwajs \alid at common Kw, 12S 
morality, invention contrary to law or, rii'ht cft Comptroller ns to 1(>3 
rii mill ions of war, asAignmcnt of pitent foi iin pi c»\ i rm nt iii, 18S, ls‘l 
III \v art, as an essential charac tt i ist ic, 1 U, 115 

nature of piiricipk not ot itself a I li» I'17 
I»iiipoee application of old rontii\aiH< to, as an iriMation, 11»> 
iiolui*, iui.fptan(f of npeciln ition, oi, I<i 

ipplic^int tn irt to hr iiing befi^ro i onipti oiler, lb8 
assigru o with, jin'^iUoii ol, 1S~> 

oppusitiiin, ot, tu arm ndinent ot sjK i(), i( loii'* 1 1 

• t xtensirm ol trim ut paUii*, 2i>l 

grant ol p vti nt 175 
j(stoiatir>n ol 1 ip»i< d p-iti nt, I'^J 
lioiolt^, as esMntiil tr'i \ilidit> of pitcnl, 111 112 

Ihr If 'll t<st not utilit> 151 
infnngermnt of patintid u h it will nmoiint 212, 2n 
want of, as pie i ui di ft m e to triio^yi toy iiifi ingi im nt 218 
ofTenoos in eon lecfion with the gnntiiig of {iitcnts, 2U 

opposition, airiondinrnt of spet ilic iiions, to, derln ition in supp >il of, 171 
extension ot term of pitent, to, notice ot, 201 
gi uit, U), ividencc suppoiting 177 
giountls of, 175 177 
ho 11 mg of c ise on, 177, 178 
who may iiiaki 175 

restoration ot lipscd jiitmt, to, 1S2 1^*1 
order, extension o( Urm of p vtent lur, naMiie cf 20k 
if^toratiou of lapsed patent, for, 182 ISl 

pri>»tecHon ot nU* rnn iKir« iST 

rr location ot piUut inainl> \\xuL<d ibioid L«u, niraii ot, 200 

\aiiaLii>n ot, 210 

puitnership, assignment of share of of a pitent ma> cieatc, 183 

pitrnt 111 a, eflnt ot ls8 
pirls, infringeim nt bv eombiuation ot 21k 
patent igeni, duties of 230 2^1 

iKituic of employment of, powtT'- 2 jO 
qiialdicatiou tor registinlion 223 
who max m t a^, 22 m 

not a< t a*. 2 10 

** patent agent/’ use x>f woxd-^ as an orfonr • , 231 
patent agents, register of, content'i of, 22S1 

appomUnent and duties of, 229 
ASwig^inieiit of, clauses and covenauta Iti efTt*rt of, 184, 183 
form and nituic <»f fnbject-rn ittcr of, 183 
share of, osn \1 coven in te in, 188 
Axendanee bv inhibition. Ilk 145 
enpacitv to obtaiu, IJM 
date of, provision a*x to 179 

fftiuit oi^ as leward tor disclosure pjf disi^overy, 131 
* elfestnf 1 »a 

essentials of the, 11i9 

inrpreveiaent on right of luveutor as to, 138 
luchpacitjr lR> dn, 129, 130 
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patent Intruigeinent of, wbat constirQio$^ SIO, 211 

invaUdtt^ where invention against puhlie pal it v 1 
Obtauiod b> fraud, J30 
lapsed, restoration of procedure on, 182, 188 
lost or destroved, power ot ComptroUei as to 174 » 
maintenance of, 181 
meaning of, 127 
nature of, as a bargain, I'tl 

consideration for grant of, 131 
public user as affecting right to, 142 in 
new and old principle ina> afford good subjci t-maih i for lu7 
novelty as essential to validity of 141 
of addition, application for, proi odurc on, JOn, 20d 
dctiniaion of, 205 
effect of grant of, 338, 200 

oflice hbrar\, publication by being placed In the, 14t>, 117 
situation and control of, 152 15*1 
opposition to grant of, who in*iy iiiiko, 175 
grounds of, J7 > — J 77 

privilege grantcil by under ihft StanUc ol Moiinpf Ins IJ8 
process may be an art for purposts of 1 17 
protection of, rights of attsiguce h> to, ls7 
public knowledge ns affecting \uh«litv, i-tJ 
bcrvant as tiusitc of rnusti r‘s, IIJ 
^ubject>nlatte^ of a, ITJ — HI 
leuewal fees on, cif«(t uf uoii pa> iiif nt isl 
right, nature of, as a chohi in «uiii>u, 141 
rights of co-owners of, 38 1 
term of, ise term of patoit 
validity of grant of 1711 
test of, 111 

who mav apply Jor n, 129 
•‘patent ollici, ’ use of us an off mt c 211 

patentee, anicuduiciit of h[mh.i Heat ions at mstanco of, 170— '173 
bankruptcy of, eff<K:t of, 18lt, 100 
death of, devolution of patent on, 3**0 
intestacy of, vcstinff of paUnt on, 190 
Tight conf<ircd b> Tit tern piUuit on nature of, 327 
patents, gistej of entries made in, 179, 180 

petition, compulsory licence, for, eiidonce to support, 197, 198 

grounds of, 19/ 

t»id<r of the (onrt to, iffict of, 198 
pi Y\irH of llojifd of Tiiidf tin iff irio^, 198 
oou r r>n hi flung, 198 

reference from I «ard ol Tradt to court, 198 
extension of term of patent, for, 199, 2<><) 
revocation of u patent, for, who may prfHfUt, 200 
plain! iff, action for infringeineut, in, who may he, 21 + 
pleadings, action for infringement, In, 2K> — 219 
principle, new and old, as goofl sabiect-matur for patent 327 
pr^M <■< dings, infringement, for, 216—227 
proie^, an art for purposfss of a patent, 137 

selection of one out of a dais os subject for piiUnt, 1*.9 
product of manufacture, as subject of a patent, 140 HI 

proBt, coDBidcration of, on application for extension of term of paten*, 20S 
distinction between cx pen menu and use for, 144 
provisional promt ion, when given to applicant, 156 

apcciOcation, consyerations In preparing, 167 

desonptton of invention in, nature of 15t», 157 
discrepancy between complete and, 158 
function and object irf, 155 156 
public, invenUon aiiown to, at Ume of grant effect of, 131 
knowledge In the, by priog publication, 316 

inference as to opportunity taken to obtain, 14 
invention, of , as a bar, 142 • 

nature imparted by prior pabllcatloti, effect of^ J48, 149 
gimiifaiu imparted 149 

policy, grant of compulsory hcciiee on grcNind of, 397 
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pttbljac policy, invalidity of patent toe uiveikUoa which Is against, 1(>2 

p< rsona iiK apacitalad aa grantees of paUma ou ground of, 1^0 
* U 2 >er, i question of fact, 14U 

i\ojdanct. of patent by, 143 
« xtent of, to amount to a bar, H5 

identify of thing the subject of, with tlie iaveution, 115 
nature of, to aHect right to patent, 142, 143 
persona who may effect, 148 
public sale aa amoonting to, 113, 144 
publication, aa to autilcicncy of, 146 

foreign or ccilonial invention, of, effect of, 228 
lUteniioD as to, may bo looked at, 147 
kiiowiedgc gullied by Uie public by prior, 146 

otdutned fioni prioi, nlnether sufhcKtif, 118 
epccirications, in, effect ot, 147, I IK 

without knowledge or consent of in v color, tJleot of, 147 
piiic baser, p lIchm d irticlo, ot, rights of, 212 

Mi tifioalion of regisU r by order of the cnmi, piouodmo, IbO, IM 
Kginfcr, tenet tion of eirora by Uompliollet, 18 ti 

im)ptctiou and copies of, provision for obtain tng, IS I 
natun of, aa cviacnce 181 
patent agents, et, contents of, 220 
pitcrits, of, entiles made in, 179, L80 
rectificufiou by order of the court 180, 181 
regiatrir of patent agents, appointment ami diun s ot, 22i) 
registration, assignment of patent, of, 186 

patent agents, ot, qualidcaLion for, 22*b 2 {(.) 
relief, at fiori for uifiingeniciit, in, natuio ol, 22 * 

renewal fees, mode and time for pa>mfat of, 18J, ln2 
non-payment of, effect of, 18 1 
scale of, 181 

report, examiner's, amendment of spncificatlon on, 166 
dutv of Comptroller os ^ 108 

insprcuou of, how obtained 167 
roooation, Comptroller, by, mode of applicotion foi, 207 

nature of order for, 20s 
who may apply for, 207 
licence, of, rights as to, 193 
patent, of, grounds for, 20G, 207 

power of the couit wlien count ei claimed, 225 
where mainly worked abroad, 20S 

heating application. 209 
^ nature ot order, 209* 210 

who may present petition for^ 20b 
Iloyal Arms* grant of patcub no authority for use ol, 231, 232 
royalties* failure to pay, effect of, Idb 

right of Lk eusor to an account in action to recover, 103 
aaJc, dedication to the public by, 144 
infringement by, 212 

public in, as amounting to public user, 1 13, 144 
sealing of grant, time for, 178 

Secretary for War, certificate os to secrecy by, of 189 
power as to acquisition of patent, 18S, 189 
servant, as trustee of patent for master, 132 

substantive inveution by, property In, 132 
aupplemeutal improTemenU by, as property of master, 133 
when master entitled to benefit of InventiOD of, J31, 133 
service, address for, noUfication by patentiHi of alteration m, 183 
applicant must file address for, 13^ 
proe<^ in action Dor infringemetit, of, 216 
idiare of patent, usual covenants in assignment of, 188 
gpoe ideations, aceeptance of, effect of, 174 

notice and advertisement of, 174 
time lot, T/4 

additional invention in completa, power of Comptrolter m$ to, 188 
pw e endm eiit of;, at Instance ot Mpplioaat oc patentee^ |7I>**178 

Comptroller, 170 
by teavff of 4bo court, 178, 174 
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FATBNT8 AND IN7KNTX0NS— < 
•peciAcsUonii, vamd^eat of, on report o* exomliNff, 

whfM none allowed, WS 

CDOice of, coafiiderAtiOfw I>&6 ■% 

claamfication of peieoea to tvbooi MB«t iw lalolligible, IW, 1.W 
complete, etceatialR of. 159, 100 

knowledge aeontied alnoe filing a provtaiunal, muet be 
pntinto 161 

conform with providotial, 161 
ecmstaraoUon of, mode of, IW, *fi5 

moat be ii« a i^hole, 164 
rote aa io« 163, 164 

difference between a good and bad, IM) 
discrepazKi'y between provusional and <oinnle<o, offet I of, ir#8 
exumuier mdat inreaUgate n/erious, J6t>, 166 
function oU 166, 166 

iDBufSoiency as affecting validity of patent ir*l, 
invAtjgatiOD of, lodged sobbequent to applU alion, 166 
bxlgiiiexU. of complete, time for, 158 
nature and quantum of knowledge jiupnricd 148, 1J6 
patent anticipated bjr a ben xiu bai^ 167 
provii^ional, considerinons in piepnnng 157 
description In^ ir>7 
function of, ir»6, 156 
obje< t of, 156 * 

jiiiblication in, effect of, 147, 118 
tending of, 161 

3«sfcr(4i<e to an e^a^n^ner. 1%8 

ti^L of 8ii6i(itticv of intotiTialion imparted in, 1J'> 
title, should coninicnce with the, ir>l 
atamp on n*>ugrinjuit of patent, nature of, 181 
stotement of cJ lim, action for infringt ilient, in, form <jf* JIo, *M7 
biatute of ^Toriopohcs, elfott of US 

ineanir^c; of (crnia iiKd in tJiPt 184 
term ot jnivilege granted hv the, US 
etatutory declaration, when opponent to gi mt must 61©, 177 
bias of proceedings, ma> be giantcd pending appeal, ilJ7 
icim of patent, conaiderationb of the court oh u* cs.touKion ot, 202, 20J 
duration of original grant* 1*^3 
extension of, application for, 109, 2 )0 
routs as to, lio’i 
Older, for. imtute oi, 

]»vrtial, 20r» 
piix^eciiingh f0r t*ii 

jefused where pat'' * o*>t id utiLi\, 2i)l 
fmalitv of dccjMon of the eOml at* ' 


priMlcgt, pT<»\is’OU of the Statute Of MiuiopoliCb a«i to, UH 
third party, position of importer in relation to, 1 H 
lime, acceptance of amendment, for exteaaion of, 171 
fipeciffcatjon, for, 174 

ox tension, for leasing complete ape^ fication rtuM 
tiling appeal, for, against decision of o 


tiling appeal, for, against decision of I'Omptrollcr, los, 17d 
liimUliofi of, for application for patent iftcr pcmiUtod cMnbitiwi, 
lodgment of complete sjxjcifu 158 

acaling the grant, for, 178, 170 
title, def ccuve,- may be cured by specmcatioiH loO, 157 
objection to, I jB 

nature of, to accorapany application 1V> 

Tight of the Crown to olneot U> applicants, 155 
apocification must commenco with, J54 
Tagnenea^ of applicants, effect of 165 
tools, new method of «*»© of, not subject of a patcul, liO 
••trade,” use ot word, effect of, 194 

♦rial, ncticio for to<ni»gcra«‘Ot, in.^pweoflJnOTat, 2il, «W 

trne and to»t iaveator, as ioeludlng trne and first importer, 1^3 
grantee mnat be the, SSI * 

user, when amountiiig to an infnsigeiBen't 2il, 21ff 
Aiihty. meaning of with reference to an Invention tfif*, J *i 
plea of inibufSciency supported Isy want of, 151, I /- 
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rATBNTS A2CD IN V 1 .NT 105 I 8 -.-joji<»i*uoA. 

uCilitjr, real toBt is novelty, not, 161 

use of m application to patents, 150, 151 
« want of, as a plea of iaTalidity, 151 
Tabdity of patent, objtction to, as pisit m action for infringeiat nt, 1!19 
vendor, infringement of patented arUcle b>, 213 
vesting order, power to make as affecting patents, 100 
war material, provisions as to inventioa relating to, 189 
warranty of validity, covenant for, on assignment of patent, 18*> 
witnesses, attendance for cross-examination, jmwer to oider, 163 

PAW148 AND PLEDGES. 

action for debt, pawnee’s right to recover deficiency by, 346 

real owner’s right of, where goods pledged without consent, 253, 355 
special matter may be pleaded in, under Pawnbrokers Act, 269 
adminiAtratnis, pawiibrokei's, extension of Pawnbrokcis Act to, 250 
advance, dt livery not biinultancoua with, 238 # 

agent, liability of pawnbroker lor a< ts ot, 250 
appeal fiom refusal to giant ccitificate, 253 

summary conviction, to %vhat couit, 259 
appheation, pawnbroker’s licence, for, 248 
assignment, pawnees rights in thing pledged, effect of, 244 
auctmricor, goods sent for sale to, not a pledpo tor id\ajit«N befoic enlc, 210 
bailed goods liability of pawnbroker taking into pawn, 2r>n 
baiikru]itcy, effect on property in thing pledged 240 

pawner, of, pawnbiokers title igamst 21G 

pawnee a secured creditor on, 24b 
bill of sale, pawn does not amount to 230 
bookb, duty of pawnbroker as to keeping, 249, 250 

production of, liability of pawnbroker as to 256 
business, conduct of pawnbroker's, offences coniiectod wiih, 2 >5 
care of pawn, pawnee’s duty as to, 243 
catalogue of pledges, right of in^poetion ip pai%ner, 253 
ccitifieatc, appeal from rciusal to grant, 259 

justice may give, for payment of pawnbroker’s Gxponsr<? in a 
prosecution, 258 

pawnbroker's, forgery of liability of offender, 249 
how obtained, 248, 249 
Tcfu^al of, giounds for, 249 
rer/fomri, wnt of, not applicable, 269 
charges, pawnbroker’s right to make, 251 
common law, persons entitled to pawn at, 239 

comptjr.atiou ot alleged offender, in respect of frnolous pit>«.cf utioii, 259 
pawnbroker on pro<iecution of pawuei, 258 
compounding offences, liability for, 2^9 

conduct of business ot pawnbroker offences relating to, 355 
consolidation, principle of. no application to contract of pawn, 242 
contract of pawn, essentials of, 238 
extinction ot, 239 
nature of, 236 

not avoided by conviction of pawnbroker, 267 
principle of c on^olldatIou no application to, 242 
{stamp on, 230 

when handing bark jnojKrtv docs not affect, 239 
corncrsion, ptwncr, bv. what will aiuouot t<i. 243 
conviction, dclivciy ot pledged bt6lcii goixis on proof of 264, 255 
piwnbrokcr, of, cancellation of licence on, 249 
^ contract of pawn not avoided bv, 2*57 

custom of tride, mci'cantile agent's right to pledge affected by, 210 
damage to plt>dge, extent ot liability of pawnbrukci as to, 264 
damages, pawner's right to, on loss of pawn, 213 
deatli of pawner, devolution of right on, 243 
daolaratio% as to lo^t pawn-ticket, 263 

. , _ indemnity of pawnbroker by. 253 

false, offence of miUug, 263 
deferred pay,, invaltdilv of pled^ ot, 237 
dciivery,, advance not smuiltaneous with. 238 
as easeu^iaf to contract of pawn, 238 

t 22 > 





tAV^Sa AND PLEDOSS— coM«»iut«4 

delivery, failure of pewnbroker to make, liabllHy on, 2aS 
pledged stolen goods, of, order for, 2M, JKMi 
detail t4.Qii, pawuor, of, hy pawnbroker jn metropciiat 2I»8 # 

producing^ couuterteii pawn ^ticket, of, 25B 
rcabouablo euKpicxon aa cause for, ^^7 
ttuspecied of illegal pawning, 2<>7, 
distress, goods pledged with pawnbroker not liable to, J4b 
document, duty of pawnbroker as to keeping, 249, 250 
drunken person, invalidity pawn by, 238 
equitable mortgage, pawn does not amount to, 236 
excise duty on pawnbrokers licence, 249 
execution against paw^ned goods, when sberid can levy, 2-IS 
executors, devolution of right of pawuer to bis, 242 

pawnbroker’s, extension of Pawubri^eii> Act to, J'>0 
factors, capacity of, to pawn, 239, 240 
false declaration, oucnce of making 253 
fine for illegal paptning, application ol, 257 
fire, liability (^pawnbroker for dam igc by, 251 
foreclosnrc, pdwnce db right of, 2ito 

fraud* rights of owner ef chattel obUiined by, agsiniit pawner, 246 
frivolous prosecution, componHation ot alleged offender lu of, 2 ,j9 

hosiery materials, illegality of pawn of, 237 
illegal pawning, detention of ptATsoii t^uspected of, 257, 2 

liability of off«nd<r in re4*pect i»f, 257 • 

puwiibiokiu' in ret>pf‘cL of, 255, 250 
title to goods the bubje< t of, 247 
Infants, invalidity of pawn by, *238 
interpleader, pawnees ijgbt to proceed m, 217 
larceny, pawn-tickct as subject of, 251 
Issindry work, illegality of pawn of, 237 
lien, difference between pawn and, 235, 238 
licence, pawnbrokei s, cancellation on < ormctioii, 219 
cxC 4 ^o (^ty oil, 219 
procedure to obtain, 248 
lost pa wn> ticket, declaration necessary as to, 253 
lunatic, invalidity at pawn by, 238 
ine^ure ot damage on loss ui pawn, 213 
uerconUlo agent, capacity ot, to pawMi, 239 

custom ot trade alTct ting light of, to ph ”10 

powder to pledge, 239 

what pledge by iiicJinJc^, 210 

metropolis, delivery of unlawfully pledged gcxnis in t)i , order for, 217 
detention of pfrbons by pawtibrcdccr in, 2o8 » 

military stores, articles within meuuiug of, 23o, 

“ money -Icndei pawnbroker not a, 250 
mortgage, difference between pawn and, 235 

negligence, liability of pawnbroker for damage ciuMd through, 2'i 
notice, application for pawnbrokers liCemo on, 248 
notices to be exhibited by pawnbroker, 2.^0 
offences, compounding, liability foi, 2%9 

conduct of pawnbroker’s buj»incss Tn liability 2+> r 
penal tieo; for, under Uie PiiwrubrukerH At t, 2*f« 259 
order for delivery of plodgf^d stolen frt<ct ol 2 

when iiiudf , 2 il, 25 > 

partners, goods pledgM Ivy, right to vf 242^ 

partoeisbip, invalidity af pawnbikki I’s secret, 250 
pawn, care of, pawnees duty as to, 213 
dciloitioii of, 234 

difference between lien 9ud, 231, 236 
mortgage and, 2 15 
nature of property io» 235 

not liable to distress when plorlged with pawubrok«>r, 246 
person entitled at common law to, 239 
property paeies by deliver^, 235 
(btfigs capable of being the subjeri-^nuittcr of a, 235 
pawnbroker, acting wilbout licence, penalty, 219 

books and doenmenis to be kept by, 249 
eaneellaUon of licence on conviction of, 2 19 
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PAWNS AND PLEDGES— 

iwwiibroker^ rertifieate ojL bow obialbedy 249, 249 

cDiJTictiou of, contraot o2 pawn not aToidod bj, 257 
r definition of, 284, 285 

detention of p^sone in iiiBtvopolis by, 258 
indemnity c^, by declazAtion in respect of lost pawn-ticket, 253 
liability lor acts Of agent or eervant, 250 
damage, extent of, 254 
ncm^delbrery of pledge, 265 
in respect of luegnl pawning, 255, 256 
aalea 256, 257 

to produce books 'wd papers, 256 
licence of, cancellation on oonviction, 240 
i xcise dnty on, 249 
l^rocedure to obtain, 248 
not a *• money-lender,*' 260 
notices to be exhibit^ by, 260 
propel ty in pledges nnder 10« , 251 
fcj>€*cial contract, zigbt to make, 251 ^ 

titlo of, against trustee in bankrnptc^ of pawner, 246 
pawnee, assignment of rights of, effect of, 241 
definition of, 234 
duty lu) to care of pawn, 243 
c xccntion against, effect of, 245 
no right of loreclosure in, 245 

right to action of trespass where dispossessed of thing pledged^ 
245 

rights ns to interpleader, 247 

of owner of stolen goods against, 24B 
special jiroperty of, In subject of pawn, 213 
iwe of pledge by, lights as to, 241 
pawner, death of, devolution of right on, 242 

detention of, right of pawnbroker as to, 257, 258 
definition of, 234 , ^ 

implied wonanty of title of, 241 
offences by, 257 

icmedies as to recovery of pawn, 242, 243 
sale of pledge by, effect of, J41 
pawns, dosses of, 23"» 

pawn-Ucket, ns evidence of right to rreieem, 252 

<lelireiy ot pledge on production of 2i>3 
detention of peiaon producing conulcifrit, 258 
dut> of pawnbroker to give, 250 
exemption from stamp dnty, 251 
lost or stolen, declaration as to J54 

redemption wbi re, 253 
pen lit ICS, application of 258 

offence of making a false decKra*ioii, 2 
offences under Pawnbrokers Act, tor, 258, 259 
pawnbrokers liability on acting withour licence. 219 
pension, in\alidit\ of pledge of, 237 

peisonal representatives, application of Pawnbrokers Act to pawnbroker*a, 
250 

pic I action or prosecution under the Pawnbrokers Act, to, what may bo 
the subject of, 2Vt 

l)lcdg€, damage tu, extent of pawnbroker's liabiUlv for, 254 
dut^ Of prtwnbrok<r ns to sale of unredeemed, 2o3 
iij^eioantile agent, bj , what it includes, 2 40 
^xcdempiioti of, time for, 2ol . 

wh/n over J0» 253 

right of action of real owner of 258 ^ 

8ale of OcxKls Act as applitni to, 249 
uMer IDs, pawnbroker's right as to, 251 
polioo fAothifig, Hlegalitr of plec^ of, 237 
poeseaaiotiy wlien no proof that jiroper^ an pawner, 241 
powdr of aaltf of pawnee, extcxibo^ 244 
public storob ull^Utv of pledge of, 287 
i|Uaht\, no itgpll^ uarranty of,^by pawner, 241 
qaartor sbisiofeia, hppeal from acunmaky^ oont^iction to, 259 

< a* > 



tAWKS AN1> PLBDG£8-^9>ii«iitt04l , 

xedeiupuon^ gooda pledged by ptuctnert, pt, 9131 
pawn, of, Uma for, 241, 242, 2&1 
pawu-UclLet aa evidioico at right bl, 
lost or rtolon^ whero, 
prodoction of pawB-Ucket oo, 2IUi 
sale of pledge before, effect of, 241^ 242 
tegmental eqaipment, arUclos witlun meaning of» 238, 237 
aale, deffoiconcy on, pawnee^s right to recoverr^ 245 
iiahiUty of pawnbroker in respect of, i56» 257 
Sale of Goods Act, 1893, application of Act to plwJge*^, 210 
sale, pledge by pawner, of, effect of, 211 
power in pawnee as to, 244 

unredeemed pledge^ of, apphcatloh of surplus to arise from, 233 
• duty of pawnbroker as lo, 232 
regulations as to, 252 

warranty of title on, none where by pawnbroker, 244 
Seaman a Olotbiog Att, 1889, towns to which A<t applying, 2«t7 
seamen's property, moaning of, 237 

search warrant, rights of owner of unlawfullv paw nod uooJs to obtain, 238 

secret partnership, invalidity of pawnbrol or s 250 

security, increase in value of, pawner's ri^ht to, 21J 

servant, liability of pawnbroker for ac.te or, 2r»t» 

sheriff, right of, on issue Of execution agaiiihf piwncxi goOiN, 

speciul contnet, when pawnbroker may iniUe, 231 

stamp, rofitrict of pawn on 23o 

duty, exenipiiuii of pawn-ticket from 231 
btfitiites of lariiitnlioii, pawners right to rcH^bcm not bnrrcd bv, 2(1, 212 
stolen grxMli*, delivery ol pUnlged, in the iiutni|i>hs, oidi r f oi , 2L« 

order f<*i, ‘^54, 255 
owner's rights against p«iwiici of, 210 
surplus, applicattoii where arising from s'lio of umedeeincd pledge, 232 
ticket, tee pawn-ticket 

lime, reihiaptiou of pledge, fsi*, Sil, 212, 251 
title, good*! illegally pawned, to, 217 

pawnor, of, implied uarraiity of, 211 
uarranty of, none on sale bv pawnbroker 211 
trchpasa», pawnees right to at non foi, wlun dinpos^i sno«1 of thing plcdgctl, 2 la 
trover, owner of stmen goods may oiaiinaiii, 2M> 

pawner's right to maintain In roHp^ct of paxMi, 212, 213 
Quaiithorised pawn rights of pawme a> to 2i 1 
unhmshed goods, ilhgaUty of paH%ii of, 2«>7 

liability of pawnbrcfkri inking Into pawn, 238 ^ 
unlawful pledge, property the subjetl of, 2H8- 
uiircdcemed pledge, regnlatiofis as to saie of 254! 

when pawnbroker mu^^t m li U\ 252 

yaluc of security, incrrai.e hi, right of pawnde in, 213 
warrant, search, right of owner of unlav^ full> puvMM d gnnds to i»l>hiin, 2*8 
\>arraaiy, none as to quality by pawner, 2 H 
of title, impll^jd b> pawner, 241 

none on sale by pawiibri^cr, 214 
washing, ill^aJity of pledge of, 237 
workhouse p'^operty, illegality of pawn of, 237 

wilt of certiorari^ no application to mdicci’ ord'^r or convi<iio«, 2*3 


PEJ2RAOB6 AND DIGNITIES, 

abeyance, applicatloD of doctrine to pok rages, 27,1 
arising on death, 213 
aa disllnguishi^ frwi co-h^drship, 27 4 
may arise from disqnallflcalion of heir, 27 f 
power of the Crown to terminate iu faToup of one ffo-nclr, 271 
Act of Dnion. Irdiaiid, effect on orcation of new peers, 287 

Scotland, dtcci aa^lo creation of new jpem, 257 
anus, SCO Odllega of Anu 
arresit ittiyilege of a peer aa to, m 
attalndev, oo-heit, of, affaet of, 978 

forfeitare of pemfo on, 378 
fcetitotioa of blood eorreptrd by, 37i 
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{‘ECRAOBS AMD DIONITIES-VOTi/ni«««r 

attainder, whpn saccesjbor to dignity not affected b^, 27", 2 To 
audience, right ot, of a peer, 271 

bai^ruptcy, peer, of a, diaqaalification arising on^ 37(1 
l^aroQ, degree of peerage of the title of, 26i 

first creation of, by letters patent, 2C& 
rank of, Lord of Appeal as, 263 
baronet, institution of dignity of, 283 
meaning of, 283 

official roll relating to dignity of, provision for keeping. 285 
precedence of, 28 i 
privileges of a, 281, 285 
wife of. right to prefix of ** Dame/' 284 
baronetcy, claim to, how made, 285 

nature of as an incorporeal hereditament 283 
“ land,*' 283 

barony by writ, no merger in subsequent ear Idom^ 274 
of tenure, extinguishment of, 255 
Datb, Order of the nature of. 286, 287 
blood, Toatitutjou of, conupted by attainted, 276 
claim to peerage, jurisdiction as to, 277 
Close Roll, production as evidence in peerage cl nm, 28rt 
co-hur, attainder of, effp<t of, 276 

power of Crown to tcrminute ahc\ance in faxour of one, 271 
CO>h( irs, ofii^ c of honour rt mains vested in nil 274 
co-hcirsluti, abeyance distingiuf'hed from, 273 
College of Anns, constitution of, 288 
incorporation of. 2S8 

returns of vuuUiIioih, prodatfion fiom the 280 
Committee of PnviUgea, n femme of pelitjcip to on report of law officers, 278 
costs, security for, when pcci mu>i give 27) 

** Dame," right of wife of baronet to prefix of, 28 > 
death, abeyance anting on, 27 i 
declaration a<i to pedigree, admissibilitv of 28 b 
deprivation, peerage, of, how effected, 27t» 
descent, claimant to peerage claim must prove, 279 — 2S1 
peerage, of a, nature of, 269 
dignity, peers, of, 262, 263 

disqualifications appertaining to dignity of a peer, 270 

documentary evidence, admissibility in peerigo clatm, 281, 282 

duke, degree of peerage of title of, 2»»3 

earl, degree of peerage of title of, 284 

Earl Marshal, jurisdiction of, 289 

earldoiC, extent of an, 284 

no merger of barony by writ in subsequent. 271 
elections, parhiunentary peers qualilied to vote at, 270 
extinction, peerage, of, by failure of heirs, 273 
evidence descent, of, necessary in peerage claim, J7<^— 281 

documentary, admissibility in peerage claim, 281, 282 
pceroge claim, in, admissibility of 279 
declarations os, 281 
nature of, 279, 2H0 
visitations n% 289 

failure of issue, extinction of peerage by, 273 
loreign dignities, not recognisoil In this country, 290 

xn^ols and orders, regulations as to wearing 200, 201 
forfoiture, peerage, of, arising without attainder, 3ai 
on attainder, 276 

heir, abi^liiice may arise from disqualihc^iou of 27 i 
heralds, description and funotion or, 288, 
variation in number of, 288, 289 
honour, right to peerage distinguished from title of, 263 
ttottea of Oommonit, peers who may sit m the, 270 

ZfOrds. jnriractiOD as to claim to peerage, 277 
iHegiUnuita children, legitimation of, upon what depending 283 
incom|)elencT^ proof m peeragff^daim, right as to, 282 
incorporeal herediiamcm, nature of baronetcy as an, 283 
I peerage «• an, 269 

fiidiau Euipifa, Sisi|ht of the Ordex of the, founOattoB of, 2S7 

' , I 2<i ) 
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extent of difiqualification of» 270 

Xrelwd, Act of Union ’with, as affecting oromtlm of new pom. 207 
Irifih peers, claim to vote by, procedure, 270 

power of the Crown to create, cxieut of, 2b7 
qaabficauon to sit in House of Commons, 270 
rights of, generally, 271 
kings of arms, origin and function of 288 
Kni^t of the Garter, precedence of 286 

kuij^tbood, authority of the Lord Lieutenant of Ireland *o c<nifct 286 
nature of diguity of, 285, 28b 
order of, how croated, 285, 286 
right ol holder of digiiii^ to pre^A of ' fcJir,* 285 
various ordcn> of, 287 
knights bachelor, nature of order of, 287 
land, baronetcy as, 28t 

lapse of tune, no bar to claim to peerage, 274 
le^ proceedings, dei^crxption of peer in, 271 

pl<a of privilege by peer in, 271 
legitimacy, question of, as allectuig poeiagt chimin, 282 
letters patent, cication of baionct bv, 2M J8I 

peerage b\ , 287 268 
first crratinii of baron bv, JOb 
form of, JC8, 260 

inxaltdjt^ of shifting cl lu*?^ in, 268. 2t>9 
limitatjon'of grant of, 268 
no refusal of grant of peerage b\ , 260 
life peerage, privilege at tubed U>, 260 

Lotci Lieutenant of Ireland, auUioiitv to cun£oi knigbtbojd, 286, 287 
Lord of Appeal, dignity of lank of. 24>2 

no descent of digrntv of, 2i>0 
Lords Spiritual, as loids of rarliaiuent 2t>2 
marquess, degree of poc^rage of title <»f, 26 i 
medals, foreign rcgulatioipas vveunng 200, 201 
inergex, none of tiiion^ b> wut m MihHtquftil carldorn, 271 
peerage, of, in the Crown 274 
naming of a place, not essential to creation of peerage, 269 
now peerage, creation of, 266 

peers Act of Union wMtii Ireland ns afiTrctlng creation of, 2b7 
Clown may create, of the United Kingdom, 267 
non>accc^, evidence ju peerage cUim as Uh 2HJ, 2Hi 
noLodfmtujt, right to StotUdi pf<r to riMgu for u, 275 
office of honour, devolution of 271 
officers of arms, jurisdufion of, 28^1 
official roll, baronets, of, provision for keeping 28 > 

Order of the Bath, natuic of, 286, 287 
orders of knightbo^, classification of, 286 287 
Parhament, prcscodcncc of peers in, 272 271 
writ of Hummoiis must b< to, 26n 
poerajre claim, evidence in, admissibihtv , 279 
• geucraUj, 2^72 -;:8l 

lurisdiciion as to, 277 
dcpri>ation of, how effected, 276 
creation of, procedure on, 2*»7 268 
definition of, 262 
degree of titio of baron in the, 26i 
duke in the, 26J 
earl in the, 264 
nmrqiieas in the, 263, 26 i 
a isconnt in the, 264 

estate in and descent of, nature of, 269 
lapse of time no bar to claim to, 274 
liizucatioa for life, cdfect of, 269 
of grant oreatlng, 268 

netning of a place not easentiai to creation Cf a, 269 ^ 

new, creaUoo of, 366 267 
xefasai oL no of, 369 

right to, as distinguished from a title ol boaour, 268 
frhen writ does not create a, 266 

i 27 ) 
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PBERAGBS 'AND 

peercHMm, tri»l of, risbu and piivilogc* In eonnectlon with, 37t 
peer*, a* lords of FarTiameat, 26:1 
^ classification of, 2&2 

creatjon off modes of, 265 

digijity of, compared with that of a Soverclgo, 262 
yjlea of prirUego by, 271 
prorcdcnce of, in Parliament, 272, 273 
bcottiah, may be representative peers, 262 
trial of, privileges in connection \%itb, 271, 272 
petition, claim to baronetcy by, 285 

peerage by, procedure, 278 
form of prayer of, 278 

reference to Coiuinittee of Privileges, 278, 279 
report on, by law officers of the Crown,' 278, 279 
prropdcnce, peers in Pailiamoiit, of, 272, 273 
I>rivjlcgo, peer, of, as to arrest, 271 

generally, 270 * 

pUa as to, 271 

Privileges, Commilteo of, referenre of petition io on report of law officers of 
tbe Crown* 278 

]MLi8uivants, names and number of, 289 

reports, proceedings on other claims, of, nature of admission of, 283 
ic{iresentaUvp peer, Bcottish peer may he elected as a, 262 
lesignatjou, none by peer of England, 275 
Tlojal Victorian Order, Knight ol the, foundation of, 287 
Ht Andicw, Knight ol the Thistle or, Ordei of, win n fouhded JS7 
ht Muhael and 8t Gooige, Knight of, ioimdation of Order of, 287 
ht I’aliick, Kiiight of, foundation of Ordi r of, 287 
bculiish peer, creation of new, powtr ol the Ciov\n as to, 2t>7 
nmv be a jcpresejitative peer, 262 
right io iGSjgii Ins dignity, 275 
rights of, 270 

serin it V for co4ls, when peer inu'^t give 2'1 
sliiriing elauac, Icltois patent, in, iuvilirlit\ of, 2t>H, 2n9 
* bir/* light ol baronet io prefix of, 281 

holder of dignity of knight botKl to picliv of 2S5 
sitting, necessity for, to create a peer b;y writ of summons 2ti > 
btar of India, Knight of the Order of tlie, when fouiidtd 287 
k.iicf (ViHion, dignity, to, when unaffuted by attaindoi, 275, 27o 
siijjtfidci, none of Engl^b peerage, 275 
lenuin, barony of, extinguishment of, 265 
'I Ill'll I( , Knight of 8t Andrew or the, when founded 287 
trial, peer, of a, jiri^ilego in lonncciioii with, 271, 272 
pi€>reB«, of, rights and privileges on, 272 
United Kingdom, power of the Crown to create peers gf tlio, 207 
VIS* ouiit, degree or peerage of the title of, 26i 
xisiialjous, nature and object of, 289 

production of, how compelled, 289 
vot< , poors qunlilicd to, limitation as io, 27» 

Wilt oi summons, cioation of barony by, 2G5 

when followed by a alttiog, 265 
must bo to Parliament, 366 
sitting necessary to create peerage by, 265 


I l.UPKTlTlTIKe, 

abroad* iida no application to propertv, 812 
accumulation, oal< ulaUou of the statutory jrienods of, 875 
capitalisation may be subject of, 372 

determination of appropriate stetuiory period lor, 874, 876 
direction for repairs and replacement out of working capital, 
when not an, 380 

direction* as to timber not TOtd as direction for, 880 
for, when void, 804, 805 

within Clio atatotory rules ralaUi^ to, natiisw of, 872 
effect wlicre required by law, 878, 874 

ttom tbe statatenry miss relatiog tOb 876 — 881 
effect of, »l, 872 
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iamn^ at wocd *» portloa • not MCm^ td. Kf» 

pajrmant dabta, for, validity of provuuoa Cqr> BTt 
pxopertj|r miijeot to tlio statutory nues relatsnir tOi 87!L 
provision for. undci trust to pay when vaUd, 837, 828 

wh«u wKlnn the perpntuify period. 80i 
purposes of, S7i 

iceoupxueut, for, must eome within tho nilf 328 

of beneficiaxioB, for, validity of, 87C», 877 
rents, of, to pay char^^es on the estate, ^uluUty of, 328 
restnotiQU of, 370— *884 

trust for, for partii^ular person, when vaUil, 827 

is subject to the ruto against porpetimies, 870 
trusts not aitbiu exception to rules ai^ainst. Mature of 880, 381 
Aocomnlations Act, 1800, limit of accuiuulatiou period under, 870, 371 

1802, as affecting acournulationa for puriluisc of land, 871 
accumulations, application where infective, 383 

charge under u power, in respect of, appUiiition of, S83 

costs of proceedings relating to invalidity of, dhS, 88i 

implied trust for, when anting, 373 

invalidity of, effect of, 381 

position of the heir os to, 383 

savings out ol inromc not aiihm rules 'igiinst, 381 

tru^t to invest, efftet of, 383 

acUowson, conveyance upon trust, ulicn void iuuIct ruhi** pcrnctuiins, 

2U7 


alienee, remotoncaa of description of, 305 

survivor of a class cannot be a dhect, 305 
altornati'vc' liiiutation, 11113 * take effcH^t, «ilH 
ambiguous clause, intcutiuii effectuated lu rant of, H07, 30S 
Ariiciica, luJc against perpetuities upheld in, 3K» 
oiiiinal*), c^irrcct inetiiod of making proi^ision lor, 
trust in favour of, validity ot, 238 
appointees, gcneril poweo, of, effect of recnotcfic^s of 3rt0 ' 

special power, of, effect of remoteness of H3H 
appuiutmexit, cxcrcwe of special power of, period for, ilU 

invalid, witb concurrence of object, iffiet of 359 
life, for, with speeiul power by will, effect of, 359 
next of km, to, when ’\aiid, *559 
test lor rexnotenesji in, 858 

Will, by, may be valid at death though invalid at date of nuikiiig, 
359 

articles of association, validity of restJie tiv© trr»i«d‘er of shorcM iindor, 3JJ 
be neiie lories, proM'iion for recoupment <>f| not aithin statutor>v redes os Ui 
acciiniulation, 376, 377 

vesting of intficst where trust dclei >iMoblc by* 328, 3J7 
chanlics, future gift to, application of the rule u> ’« i‘) 

rule ogaiiist perpeiuities not applicai)lc to, 300 
gift over to person after gift fo, invalid 113 of, ddO 
when rule has no appliration to, 322, Ji3 
chanty, gift over, from one to aootUer, nia^ be volid, 32 'i 
chattels, effect whore settled as realty, 317* 

tnwt of, ui favour of unborn person, eff*>ft of, Ji8 
child, «t vmitrs so. vn^rs, as life In being, 301 -301 

retrospcclive treaunent on birth, 311 
vesting of interest where 3lf» 

child -bearing, inadmissibility of cviderice that wmnnn u poit, 135 
children, aecumuJatroa 1 x 1 interests of, 372 

interest taken by p^ent in interest of, 379 ^ 

eJsum, directioii for setUemesfC ol each share of, effiu t of, lib 
forfeiture clause on gift to, may bo severable, 346 
gift, principles governing limxtaUon by way of, 3 it 

to, by description as part of a fuper-class, effect of, 813 
court cannot remdoel, 845 
fodividual gift to each member not g gift to a, B4ff 

of a, effect of, i84fi. Bid 

limitation toy living at a tamote event, wlien void, 842 

moiwsrs aacerUined by dasmription, 342, 8|a 
gurvivor of a, wh^n v«Ld, 305 • 
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PEUPteTOlTIES— 

limttatioa to anbom children a« on attalnin^f ftge 6t fweiiijr^one, 
iBrhat is meant by^ 841 

« with siibstitationary clause added » effect of, 846 

objects of power, of, comprising valid and Inralid objects, 357 
lestraint on anticipation, severable among shares of a, 852 
taking at age greater than twenty-one, effect of, 848, $44 
validity of limitation to, where attainment of a^e not a condition 
precedent to vesting, $44 
collateral powers, application of rule to, 861, 8(#2 
common law assarance, exempt from the rule, 

condition subsequent, application ot rule to 314, 81" 
rompany, contract restricting transfer of shares of, validity of, 822 
securities, validity of, $bl 

condition, distinction bet\M en conditional limitation and an executory dense 
and a, 114 

pri cedent, limitation mny be renderetl void when the vesting is 
subject to a, 338, 839 

subsequent, rule against perpetuiiics as affecting, 303 
conditions, when rule does not apply co, i2i, 82 1 

e ouHtructioii, contract, of, when cieating a light of property in futuro^ $20 
duration of powers a matur of, 361 
txefuU>rv trusts, of, b\ th< court, 317 
Iiiuilatiou, of, effect of the rule on 30b 
“ vested," of, effect on validity of limitation, 339, 310 
contingent event'*, remoteness of, c'ffect of, lOl 

po^er, iiui‘«t he exercisable within the perpetuity period, 864, 335 
I iciiinudii, application of the rule to, extent of, 811, 314 

clTict of I^niid Tiansfer Acl 1887, as to 814 
gift o\(i, single in e\)«iession may take tffect as a 350 
vilidity c>l, ulure contingency not too remote, 314 
wiion rule not applicible to, 382 

contract, application ot rule to, where cioatiiig limitations of property, 320 
construction wheie creating right of property tn futuro, 820 
ot insurance, pwnient uiKUr not an iccumulation, 381 
pdsonal not within the lujo, 831 

jiile iguinst perpetuities not gtneralh alfuting, 818 820 
corporations, extent to whith rule against j*oipetuitit'» not ofToiich d b \ , Si'H"' 
Tult has no application to, 322 321 

coHts, proceedings to determine inviluliiy of accumulations, b\ whom paid, 
18$, 884 

eo^ennut, grant or renew il of lease for, application of rule to, 821 .822 
covenants, rcstrjcti\f when rule against ptrpituitics not offt nded by, 299 

^ running with the larul, lule agrtinst perpetuities not offendt d by, SdO 
when, lule does not apply to, 822, 323 
eroation of uiUrest, tune of 803 

('lown glint, appluation of rnlo against perpetuities to 811 
eustoniUM rights, rule agruri->t perpetuities not offeiuhd bv 800 
when Jiilc ha* no ippIicAtion to, 822, 828 
i / pr^» dcKtune, applu itioii to limit ition to children ot unborn person 868 

where estates for life given to cla^s ot child icn 
of Ining per‘>on. 369 
fnstrumeuta to which applJcaalc, Sim 
nature of, 807 

no application where snecession not in course of descent, 369 
nut to be extended, 369 

objet ts of testator's bounty not restricted by, $68 
date from which perpetuity poriod reckoned, 332 883 
debts, acii^nfnalatLon under trust to pay whe# valid, 827, 328 

provision for payment of, not within statutory rules relating to acenma- 
latlon, 376 • 

deeds^ doctrine not applicable to $67 

dttirruoUble interests, application of the rule to, 323 
devoltitioo, Interest in validly limited, of, 'dM 

of, IS subject to valid directions, 35t 
donee, ^^eneral power of appointment, of, must not be remote, 384 
double cootingeiicy^ expression of, effect of, 849 

pottsibUlOeii. nalure of, rule against 295, 296 
cosameou, perpetnal^ nature of not objectioruihlc, 293 
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«WMixietttay rule Aot eppbcabl^ to» S21^ S33 

election, applieetion of doctrine to special powen, ft«! 

0 n venire ma mire^ child a life in being when, 8(U 

. * considered life in being when 302, 30*1 

retrospective treatment on birth of child 381 
Testing of interest where child, 310 
equitable interests, appLicaUon of the rule to, 81# 
cfticheat, rights of exemption from rule, 831 

'estate of inhentancc, implied from word^ indicating a life intcrc-t, S*J8 
UiJ, application of extcpiioii lo rule as to, 821, t* 
limitation in, t to the ruh% 82^ 

poutrs baxrablc by ten int in tad not ohnoxuMi^ diirlmr toniuiinnco 
of, 8G2 

Talidit^ of linfltations in dr feasance of an, ^21, ^21 

faking fflfcet on clciei itunalion of ’\n, *^21 
evidence, admissibihtv in coiihideiiiig vdtditv ol limitation, 881, 81* 
as to woman being p ist child-boartiig, inudniisMbdit\ o(, 
executorv bequests, appLiextioii of the rule to Hll> 

d(\Lbc, disUnttiou betuecu o condition timl an 811 

liiniUitiou void as nm\ be latui uith rult, 882 
must \est ^tithin the perp€>tiut> pi ruKi, 881 
devises, < xaiiipJas of \slui, 8)J 8) i 
held irnahd, 

trust, cnnstrmtion of, 817, 8lh • 

(\t 1111 ion b 3 tilt court tocvchnli nih MIT 
intintiuu to tie up pio|K*rty ikv creating 81!* 
floating charge coiupanvs assc ij*, on, validiu ol 3b4 
foreign (uiiiitiv, rul^. no apple Mioii to fii(vp<M\ m 812 
forfeiture clause, gift to cliss on, intx be hom i il>U 
future goods, rule no application to assignment of, 810 
gestation, period of, take n into t oiHirh ration, hd 
time allowed for. *»l() 

perpetuity j>c tiUmJ iv^Urjihd by period of, 8 »2 *10^ 
gift, accumulation nun be implied from lortu or natuie id, 8#i 
cl IS**, to, court c irinot remodel 8lf» 
e\jncsst<i as single, uhen diviHibb, Hid, 8 
luful HI Hcp irate shares of, c ifec t of, 8lfl 
individual, to each number of c laiw, cfTcx t of, 3tr>, lilrt 
Zion-^ hai liable ob|t'Ct, for, when vomI, 2tl8 

r iftor gift to chiriii nhen **ubjcf t to the riiJe, 
effect where Ij< coming void, 8»)l 

expressed as hinglc, tifcctivo an Ciuitirigefit rtmundir, 8'>d 
\alid in certain cases, 3*80 ^ 

per^^onal aslate, of, ry-pm doctrine no aj»! t ^ ntion to, BnJ 
remote direction to paj without iictual, etl^ « « f, 'Ud 

heir, piisiiion of, a« lo accumulations, 4Ki 
heirlooins, eetthment of ohaltelii fo«, v^hen ffTettixf 817 
inipro\ onion ts, trust out of income to ellec i lalidOi ol H«i) 
iiuleliiiitc object, gift lor, wIkmi i nahd, 2SH 

uidemiiii) fund when not v% ithm statutoi s p< ri<i Is I (line to o f ninni »un, 
»rtt> 

trust of lands cemveyod for purjicMC of, \ di his of 
inhurance, pijment under contract <»l, not an a* i uiuulutjon, HHl 
intcatiODf eff^tuated where words ol limitatjon ainbigiious, 80 # 
tic up property, to, effect given to, M8 
iniereeee termini^ as a valid inlerC'.t, iln 

interest, contract, under, when rule against perpctmtieji does not ifTmt, 310, 
320 - 

devolution of, Is FUDject to sxlid directions, S5l 
on failure of IimiialuHi, 8>l 
quantum of, how nsccrtaunc d, 
tune of creation of, 303 
when becoming vested, ^04 

said to be too remote,’* 304 

interestJi, acqiured by c^eration of law, not subject to rub, HHI • 
rommon law assurances, under, exemption from tlu rule, 

I a when considered void, 237, 203 • 

ig of, not withstanding tmyt for payment o" dcbft, Hl,li 

( 81 > 
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iBVttlld appointment, with conoairenoe of an object^ afiTect of, 
land, AocamulatiooB Act, 1S92, as affecting, 371 

' carrnantH and conditions binding, nben rule not applicable to, 822, 

iutrrtAra iji, not objectlpiiable on ground of perpetuity, 3tH> 
inr ailing Of, in connection with aocmnuiatjon, Btk 
T uiid Transfer Act, 181)7, effect as to remainder, 31:t 
least, covenant to ^ant or renew, application of rule to, 321, 32J 

right ut re-entry reserved by, exemption of, 3J1, 332 ^ 

legal contingent remairulcr, 0 ee contingent remainder 
estate, where held subject to the rale, 312, 3 Id 
life estate, gift to husbaiul or wtfo of unmarried person, validity of, 333 

interest, estate of inheritance by implication fiom woids indicating a, 368 
limitation, alternative, may take effect, 318 

class of unhorii children, to, on attaining ago of twerity'one, 815 

to a, \uli<iity of, where rittajiiment of a^^e not a condition pre- 
cedent to vesting, 314 
vesting on, 811 
what is meant by, 311 

condition pieoedent to the vesting may render void, 338, 339 
construction of, effect of rule ou, WG 

roiitiiigint on exercise of powei, apfdication of rule to, 319 

devolution of interest on failure of, 351 

dotiblc aspect, with, apphcatiou of luU to, 318, 319 

dm at ion of, 335—337 

iHtati till, in, subject to tbo rult, 325 

cvidtnce admissible in considering Iho validity of, 331, 335 
failiiic of, effect ou siibsuiueut lumtationH, 351, 3 >2 

gift over fioni invalidity as affecting i prioi, 350, 351 
in default of appo nirncut uiiaffcctid by void power, 152 
inliu^t, of, not void when mcesdiiuly ending within the pfipctiiily 
pc nod, 

in pr<B9etUi^ invalidity of, 297 ^ ^ 

Lucinbors ol a clans ascii lamed by description, to, 342 34 1 

living at a rernolo eviuU irheu void, 312 
none to 6ur\i\or of number of unborn person^, 337 
propel ty, of, application of rule to contract i renting, 320 
rciuotcneas in cesser of, not affected by rule, 335, J3i> 
senes of individuals, to, cfleict of, 347 

siuicssivc generations of uuboiu hsuc, to rule os to, iG4 365 
V liidity of, bow question as to biouglit bclore the coujt, JUo 
upon what depending, 3Uo 
' void, effect W'bore, 350 

when cousidcred not too remote, 323 32 4 
w 01 els of, how effectuated when nnibigiiou'), 3t»7 
may be controlled by other parU, lO/ 
lives, choice of, may bo arbitrary, 308 

f^voijt ml qualjffeation of chosen, 308, 309 
instmn tis of validly chosen, 309 
pcipediiity period where none chotjen, 310 
mortgagee, colhitcrul udvautuges given to, protection of OU 
restriction on estate of, rule not applicable to, 3b I 
mortgagor, application of the rule to, 3b2, 563 

restnelioii of right of redemption of, invalidity of 363 
mortiTialii, law of, a check ou interests held by corporations 300 
name and cirnis, devise uu condlUon of taking, not subicr t to rule, 315 
next of km, ap|>ojntment to, wbwi valid, 339 
obtectA, Aftsta tor's bounty, of, only take, 308 

otMiration of Uw, inter^ls acquired by, notf Subject to the rule 331 
option to purchase appUcaUon ot rule where limited *s futuro *320, 321 
orlginatiog summons, question of validity brought before the ermrt b\. 306 
jpisreiiti interest taken by, in interest of children, nature oL 879 
imiod, 4M« pcrpcfuity period 

perpetttal In trusts, when rule baa no implication to, 323 . 823 
perpoiuiaiee. InteresU not offending rule againet. 299 

. ryte against, M 0 e rale- against perpetuitiesk 

eerpetnitiff dcffiution of 296, 297, 804 r ^ 

Obojcf of, 80», aio 
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perpetoitgr, periodic rontlngent power mml b« 0cet«fU«b1e wmin, W 
date from which reckoned, IIS9, 
erectiLory de^ lae meet Tnvt wiliuie the, • 

c»xereuie of epcctal power of appoieimenc, for, B39 
< xtended by period Of geuftnlmi, »03 
irilt to onb^n i^eraoii muet rait witbin the, 33iS 
intero«to nnder trusta determinable i>y beiiefleiarim 
\eat witbiu tlie, 8S6. B27 

limitation aecei^^rjilr Ondin^f Within t^uiuot be %od, B3B 
liiuiratioiui made b> the, BOB 
<»biQct of the, SOB, ddt 

provieion for aecnmuiation when wlihin the^ 30 1 
subsequent oeeiite of, no effert wbmc cieaU*<l interest 
wit Am, B08 

time for oecerfainingr facts wUh regard to 333, 33 1 

from wbuh, runs m respoot ot general poutr^, 330 
Inhere no hros are rh(»sen, 8IU 
pCFbOiial couiracte, not witbin the rule 331 
ofitaie, application of rule to. 313 

cy-pr<*r doctrine no application fo gifts of, 307 
proporJ>, lipplioation of tlie rule to, 3IJ, 812 
portion, inranuig of 377 

jircnimon for «, diirctiona nf>t aimmutine to, 378 
poxtjons, Bcciimiilatinn for purpctfo of raising, valiJity of, 3J7 
funds which miv or niav not h< 37#, 378 
instrijxneDra which may cicatc, J77 
possession, ]iostpoficiuc nt of, not alf l4xi bv rule 33H 
X)owcr of appointment, hnittation in cvcuim <»f, pmol of *> U 
reinotcnosK of doiu i c«f 3ot 
epei laJ, oj> iifTeittit ilir juh 3^f* 3»)1 

tent for in, ir>H 

to < cJias coiitprtfftifg laJid and iti\ ihd object^, 3 m 
frnie, nppIic'Oioil of^iilo tO it»l 

powcr«(, application of rule prohibiting lurid it ion to pcnnatjous of unl>i ni 
i8'>ue to, 363 

harmhle by tenant in tad, when not ubnovumv, *V>2 
< liange naluie of infcretis, tn, within tlx iiiU, M2 
€ oiiiiripcnt, miiKt l»o witlun the rule 
diiratioii of, a mnltcr of con^truotum 8'>l 
fxrrfnions to ti)>|jli< alion of tiie »id« hi* 

i \« 11 isnhlc bi vmIJ ot person unboiji at « ri ilxm uiv ilidiU of, 
iuiiilatiOD^ lonfiijgejit upon, iipplication of The rule io, 313 
of, fi iijied in gcntral toun , >'i2 • 

ffi »\ be Keici^ihb, iMf 

oojiction to, gtoimds upon whnb in iv h» o id» , Tii 
when may be tuxidc, 

M \ eralnliK ot, wbero given to strim of jn^reuiis. 513 
1 Iini rn]<‘ do<*. not npplv to Of» 
pre-nnpl ion, right of, %^hen subjict to Iht rub IJI 
prohti* rt pnndre^ ptrpftud luituri ot not oi#jf < ii/'uhl *'Kf 
ruU not appli< afjh to, 32 t 
piopertv, Mihject to the rule s^umst p<*rptUi'1ns ^5*-? 
when not eulnect to the ruU« 312 

public policy, nature of, as basiH ot cutes nfFc^tmg p* ipelnithK, 2^11. 20*5 
rules affecting pcrp<*l uitiee ai’c bn^cd on, 2'H, 235 
luirchasc, option to, applicatjon of rale where ImiiUd in fuiuro, 320 ,12% 
ij'Harttvm of interest, how oacertaiued, BOI 
real estate, npplicaUcm of tli&ruU to, Bll, B12 
chattels settled A, effect of 317 
intcresta in snbiact to tlie rule, «12, 813 
rfscooptnent, accumulation for mast come wjUnn Uu rule 329 
redemption of mortEgage inralidity of nicrtg^or's right as to, 3C3 
gemoicuew, appointees of ifeneral power, of^ of , JWi 

spepiai power, or, effect ot BBS 
«a affecting eontingeni powers, do4, BBS 
eontingent wsents, of, effect of, 305 
dcwcTiptmn of aJifsnee of, effect of, BOB, SUO 
tg the appointees, 

(«8 ) 
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rERFBTUITIEB— 

remotdaeafi, nature of, against uhich rule {» directed, 835 

objects of special power, in, effect of rule as to, 857 
r test for appointznenu in respect of, 858 

renewal of lease, covenant for, application of rule to, 821, 3J3 
rentcharges, X>erpetaal, nature of, not objectionable, 289 
rule no application to, 322, 328 
repairs, directions for, validity of, 880 

restraint an anticipatio^i, invalidity of, when imposed on uonorn person, 352 

severable among shares <d a cla^<^, 85 J 
restrictions, estate of mortgagee, on, rule no application lo, 

principles as to rejection of, application to appointments undor 
powers, 350 

restrictive covenants, mlc against perpetuities not offonded 299 ^ 

xeaulting uses and trusts, exemption from rule, 351 
reverter, rights of, exemption from rule, 331 
right of entry, as bring within the rule, 315, 316 

common law condition tubsequeut, under application of the 
rule to, 81 i 

exemption from rule, 331, 332 
when subject to the rule, 313 
pre-emption, when subject to the nih, 321 
purchaser, application of rule to 321 
fulo against double possibilities, nature of, 295, 2^6 

jlcupctuitios, application, of, not io doiso t titidiuonal on taking 

name ind aiirib, 315 
to common law condition^, 3H, 816 
cuvciiaiits for giant or renewal of 
leases, 321, 322 
option to purchase, 320, 321 
XKr^ojial estate, extent of, 316 
X>owers, 353 — 363 
secuntics, 362 864 

condition Mib&cqucnt ar affected by, 803 
cutisltucUoii of ambiguous clause where offending, 
308 

clause offending, effect of 307 
limitation affected by, 306 
contricts m general not nffcclccl bv, 819, 320 
equitable estates as bubjoct to, U7 
iril crests not subject to, 322, 323 
nature of, 295, 300, 301 

remoteness against ulucii directed, i35 
objot t of, 308, 804 
oiiuiri of, 800, 301 
jio^-siblc cxlf iibioii of, "22 

pent men t of pO‘- 'Mission not ifftcltd by, 188 
property not subjtct to, 312 

subject to the 311, 112 

icmotcncss in cases oi limitation not affected bv, 
335 

rules of liw affecting basis of, 294, 295 
iJttst for accumulation is subject to, 370 

sale invalid when offending against, 318 
valid trusts of indefinile duration not affected by. 
319 

wheti not affecting trobts and powers, 826 
where »IW“‘ estate subject to, 3J2, 313 
rcstrictlTu covenants, when rule does not apolv to, 822, 323 
aavings, rules against accumulation do not^prevent trustees making, 331 
BcotUmd, rule no application to property In, 812 
ittoaritles, application of tlie rule to, 862— '364 
sa&tlci&ciitt applicatioo of surplus accomulations ttodeuTi 332 

dlwuons for, reieoted wbe^ trust fails for remoteness, 353 
each share of gift to elaas^ of, effect of, 346 4*. 

severattla powers, exercise wittQp the rule, 354 ^ 

shiofM^ocntraht restricting transfer of, nnder artiol 0 B of assooiatiol|| talidit^ 

ibiftinf; uto, epijpllclition of the rale to, 312, 313 



Irdu. 


PBRPBTUITIES— . 

•pecwl powen of oppointment, applicaUon of dootrioe of oleotioo to, Ml 

of rule au» 861 

remoteness in obiorta of, effect of rule as to, 857 • 

springing use, application of rale lo, 312, BIS 

■Utniory interests, rale against jH'rpetuiUes not appllcftbl© to, BOO 
periods, accnmoTations, for, calculation of, H75 
subsequent hmiUtion, failnre of pnor hmitatiou as affecting. $51, 852 
substitution clause of, on limitation to class, effect of, 346 
sorplus accumulations, application of, 881<-8B4 
Burvivor, class, of a, not a direct alienee, 806 
suspension of nesting, limit of, 302 

period allowed for, 800 

<iirection as to, not void as diieciion for accumulation, 880 
power to cut and apply proceeds for payment of incumbrances, 
validity of, 328 

time, ascertaining facts in applving the rule, lor, ’183, 331 
creation of interest, of, 303 
tomb, trust for repair of, when invalid, 297, 298 
trust, aLOumulation, for, for a particular per*4on, when valid, 827 

failurefor remoteness, directions for sottlLinent inoperative on, 868 
favoui^f artimals, in, validity of, 298 
for sale, invalid i«ben offending iigaiust the rule, 318 
presumption as to valid continuance of, 861 
indoflnite duration of, when rule does not aff<>ct, 819 * 

interest held upon non -rbai liable, invalidity of, 207 
pav debts, to, when provision for accumulation yalid under, 327, 32H 
payment of debts, for, interests will vest nutwilhstanding, 828 * 

lopiir of tomb, for, when invalid, 297, 298 

vesting of interests where di tcnnlrmblo by beneAeiaries, 326, 8C7 
^bon not wiibin exceptions to iiile aganmt net lunulrition, 88r), 381 
rule does not appJv to 326 

truateea, < rcation of estate jii, w here benertcial intc rests void for n moteness, 818 
unborn children Ifmitation^to ^ a < 1 on at laming twnit^ -one, 316 

issue, applualJon <n rule prohibiting iitnilalion to huccchsivs getn > i 
turns nf i(iO 

limitations to sitcc<.%sive gcneratio is oi, rule as b), 361, 365 
person, application ot cy-prea doctrine to limitation to childien o* 

368 

examples of gifts for life to, 136 

inyalidity of lesframt on untie ipitmn iniprwd on, 8'>2 
power exercisable by will of, when invalid, tr>6 

of appoiTitm< ril to, takmg place at Iiih death. inva]idit> 
of, 360 • 

tune of vc-sting as test of validity 1 1 gift to, 336 
irubt of chattels in favcair of, '14H 
persons, no limita-lirm to Biir\ivor of iinmbir ^^f, 8S7 
Qomarriid person, gift of life estate to himbanJ or cvifi of, validity of, 336 
vested,’ construction of, effect on validity of limitation, ,339, 110 
vested interests, future, when rule docs not apply to, 322 
rule does not apply to, 32 S 
vesting, determination of the time of, 30 i • 

effect on, where possession posU>oned^ 888, 339 
estate or interest, of, period of, 304 

interest, of, notwitLsUnding trust fOr pay ment of debts, 328 
where child en venire sa mere, 810 
limitation to a rlasa, on, 341 
period allowed for, 300, 801 

of, determines validity of limitafion to a class, 341 
suspension of, limit oof 802 

validity of gift to unborn person depends upon time of, 888 

liimtAtioo to class where attainxnent of age not a con- 
dition precedent to, 344 

void for remoteness, when estate or interest said to be, SOS, 804 
Wel4i mortgage, validity of provifb for redemption In, 863 
wilvWpUcation of surplus accumulations under, 883 ^ 

appointment by, may be vahd at death though invalid at «iate of making, 859 
ey-pr3s doctrine as applied to, 867 

ifin^Uon by, time for asoerUining facts where, 888,^884 

at.xi. — xtS. ( 86 ) 





PBRSOITAI. FUUPXBTT, 

i^tMAdonment of possonion, what will amonat to, S96, 897 
absolute possession, what will amount to, 892 
CiOcessioD, acqulsitioQ of ownership by, 

gronnds for. 401 

after-acquixed property, assignment of, effect oL 410 

inralidity of bill of sale of, extent of, 410 
alienation, chattels, of, by deed, 406 

distingnishcd from alienation of laud, 404 
contract of sale, by, 406, 407 
death, at, 408 
distress, by , 407 

inrolantajj, when occurring, 407 
limitation until, validity of, 412 
particulai x^arties, bv, 412 
restraints on, 410 — 412 
voluntary, methods of, 404 — 406 
aliens, ownership by, extent of, 399 

animals, poss€^sslon of, may bo absolute or qualiffed, 392 893 

wiid, acquisition of ownership, 1^ capture of, 392, 100 
aosignment, f uturc-ocquu ed propertv, of, 409, 410 ^ 

bailee, nature of possc^ssiou by, 892, 894 

servant may hold mastm’s goods as, 892 
bankruptcy, involuntary alienation of goods by, 408 
bill ot sale, after -acquired property ox i xtnit of invalidity of, 410 
capture, acquisition of ownership by, 400, 401 
(haiities, ownership by, 809 
* chattel," derivation of word, 388 
chattels, alienation by deed, 406 

dislicss m respect of, 407 

inclusion at real and personal in ** personal estate," 388 

lost, ownership may be acquired of, 400 

ownership of, distingiiisbed from ownership of land 398 

personal, nature of, 889 

posfiCBsion by finder of lost, 894, S95 

trespasser, what will amount to, 894 
of, how acquired, 898, 396 
real, nature of, 888 

surcosbivo interests in, creation of, 41 S, 414 

triiht the usual inctlKHl of creating successive inteicsts in, 114 
rhosc in action, definition of, 890 

personalty as a, 889, 890 
right of indemnity may be a, 890 
' possession, definition of, 800 
document as a, S90 

com, ownership follows posse^ision of, 400 
confusion, aoquisitiou of ownership by, 401 

conslructiye ueliyery, change of character of possession as effecting, 405 
means of^ 405 
possession, nature of. 893 

possession by bailee may be, 394 
consiunable stores, specific bequest tor life of, nature of, 414 
contract of sale, transfer of goods by, 406 
oo-owners, possession by, 393, 894 
co-owncTship, joint and in common, 403, 404 
copyright, acquisition of ownership of, by the Crown, 402 
corpuration aggregate, acquhdtion of ownership by, 899 
sole, acquisition of ownership by, 399 
corpofations, ownership by, nhtnre of, 398, 399 
corporeal chattels, nature of, 389 * 

Crown, acquisition of ownership by or through the, 402 
transfer of ownembip bv the, 402, 403 
Mstonis, acquisition of ownership of, 402 
dm$b^ alienation at, 408, 409 

veating of property of inteetate upon, 409 
ddhtur> itivolunt.vrv alieoatlbn by, 408 
deed, aUeniMdon of chattels by, 406 
d 0 ftH0 p osie sm on, maeiung of, S91 
deliveky. iffiiMtion by, 404 
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FSBBONAI. FEOPXRT7— 

dekverj, by mottHa of a key, 405 

conatmctiTe, change of character of pPMTCiicrinn me effccUiig, 100 
means of, i05 . 

gift Tested by, 406 
in part, effect of, 405 
apemac puriKee, for, effect of, 404, 405 
destmoUan of chatt^, loss of poBses^i(l£l by, SP7 
dn^poeaession, loss of poaseaslon by, 3I»7 

personalty, of, remedy for wrongful, 567 
distress, alienation of chattels by, 407 
elements, acqaiaiUon of the, 400, 401 
equitable interests, alienation cannot be restrained, 411 
exchange, transfer of chAttels by, 406, 407 
execution, involuntary alienation of goods by, 408 
executor, possession of testator's goods by, nature of, 398 
tinder, possession by, rights attached to, 391, H35 
ffxturee, acquisition of ownership of, by accossion, 401 
future-acquireil property, aasigument of 409, 410 
gift, delivery as affecting vesting of, 406 
over, on alienation, invalidity of, 411 
repugnant condition on, invalidity of, 410 
Teatrictions on alienation of, when invalid, 410, 411 
heirlooms, setUeuieiit of, 414 
incorporeal chattels, nature of, 889 
indemnity, right of, os a cboso in action, 390 
invention, ownership acquired by, 401 
joint ownership, how distinguished, 403 

tenants, possession nature of 363^ 30 1 
key, dt*hvery of a, effect of 405 

laud, ownership of chattel distiiiguished fioni oniiershlp of, 898 

lapse of time, de farfo possenston may bo converted into owiieiship by, 4b0 

leaseholds, nature of Uust of, 413 

legal possession, lost pro}iei(\ of remains iii owner, 392 
incMiitng of, 39^ 
nuuiM oi, 

servant may be in, 892 
stolen piopcity, of, m ty be in thief, 392 
loss of possession, destruction of chat tit 1 by 897 

discontinu ini e of pliv ic *1 couliol, 390 
dispossc»ssiojn, hi, 397 
owuership lost bv, 899 -pH) 
transfer or dchic/y i« ell cc ting, 397 
lost thaitcls, owmrblup may he n quire d of, 4tK» • 

potuesMion by fiiukr of, rights aitas hin^ to, 891, 895 
property, legal ^'OHsession remains lo owners ut, >92 
** man in jkhsc rncaninc of, 3^*1 

marTud woukmi, extent of rctstraini allowed in rCipif ot gift to, 4H 113 
valfdiU of iciicraint on unticijiatiou by, 111 
owner, redaction into pos^cJ^f^lon no creation of title against, 896 
rights of, how far divisibb, 3 »« 
stranger cannot set uji title of, 396 • 
when enjoying fuil rights of owiiciship, 398 
ownership, acquisition by, a* < lksiou, bU 

Sapturc, i<H' 491 

corporation aggregate and tob , 8^19 
under lioyol rrcrcgativo, 402 
aliens, by, extent of. 899 
chattels, of, acquisition by confusion, 401 
corporations, bv, naUhe of, 390 
divisibility of, 898 
m common, nature of, 403, 404 
inventioo, acquirwl by, 401 
may be acquiieti of lost chattels, 400 
meaning of, 897 * 

peasessitoii of cunn and negotiable mstrumenhi followed by.sftOO 

right to poasoasion os aqulvalent to, 893 

apeclfio chattels, of, loat bv loaa of poaseiMiont 899, 400, 

Stolen goods, of, not lost alter sale, iOO • 
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PBBSOKAIf FROPERTY—eontt^ed 

oimeiship, transfer by Boyal*aathoritv, 402 
trusty under, Testing of, 808 
pa^ deb very, eff^t of, 405 

partners, doctAne of survivorship does not apply to, 408 
personal estate,'* inclusion of real and personal chattels in, 388 
nature of, under the Wills Act, 1837 889 

personal property, see personalty 
persouciity, as a cbose in action, 889, 890 

distinguished from realty, 387, 388 
definition of, 387 

kinds of property now included in term, 388, 389 
remedy of dispossessed owner of, 387 
possession, absolute, what will amount to, 392 
acquisition of, mode of, 396, 39b . 

as annexed to ownership, 393 
bailee, by, nature of, 392, S94 
co-owncFH, by, 893, 394 
evidence of, what will amount to, 391 
executor, by, natuie of, 893 
finder or Joht chatULs, bj, uatiiK uf, 391, 396 
loss of, by abandon meut, 396, 397 

discontinuance of physical control, 89o 
meaning of, ambiguity of, 291 
ds facto, 891 
legal, 891 

relating to distress, 391 
right to, 892 

presumption cS ptimd facte title, 395 
qualified, nature of, 392, 393 
Tight to recover, 897 

where clainud by two persons S9b 
transfer ox dUivej> of, effect of, 397 
powers of appointment, creation of future internsts by, 414, 415 
qualified possession, nature of, 392, 893 ' 

realty, personalty ns distinguished from, 387, 388 
remainder, personalty not the subject of, 413 
repugnant conditions, gift, on, invalidity of, 410 
restraint on alienation, bow far invalid, 410 — 112 
right of survivorship, attaelies to joint tenancy of personalty, 403 
no application to partnership, 403 
to possession, as equivalent to ownership, 392 
Royal flbh, ownership of the Ciown in, 402 

Pnjogative, acquisition of ownership by, 402 
rule against perpetuities, executory bequest of chattels must not infringe, 

414 

servant, delivery to, for special purpose, effect of, 401, 406 
posst'^'jion by, when as bailee, 892 

ot master's propel fy by, effect of, 494 

tShflity^s Casff application of lule of construction analogous to rule in, 414, 

415 

specific goods, loss of ownership by loss of jxissesbion of, 899 
purpose, delivery of chattel for, eflrect of, 404, 406 
stolen goods, revesting in owner after sale, 400 

property, legal possession of, may be in tbi^f, 892 
stranger owner's title cannot bo set up 396 
sturgeon, ownership of the Crown as to, 402 

succession, aequiBitiou of ownership by corporation aggregate by, 399 
^ individual may acquire ownership by, 399 
successive interests, creation of, 413 — 41fr 

eurvirorship, right of attach ea to joint tenancy of personalty, 403 
tame animals, possession of, may be absolute, 392 
taxes, acquisition of ownership of, 402 

p^peMKimpticin of prtmd facia, from possession, 396 

to, not acquired against owner by reduction into possession^ 

trearare trover ownerftbtp of tha Crown in, 403 
Crespaa^ert oirtw*a right U> retake from, 397 

w pomfiiwinn by, as fosmdatios of acUon of trespass, 894 
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tregpaaser, posaemoa of chattels by, vrhat will aiuoant to, 8H 
trasto, legal and beneficial ownership nnder, in whom Tested. Sfit 
whale, ownership of the Crown in, 402 
wild animal^ ownership acquired by capture, B92, 400 
Wills Act, 1837, ** personal estate ” under the, nature of, 389 


PLKADINa, 

abatementy plea in, not allowed, 449 

abuse of process, power of the Court to stay action in, 436 
accord and satisfaction, how pleaded, 447 
accounts particulars of, when ordered, 454 

siiecial indorsement of claun foi, statement of claim not required, 441 
stated or settled, how pleaded, 427, 428 
Admualty, as to particnlars of claim In, 454 
admission, allegations, of, when presumed, 429 
adultery, particulars of charge of, 454 

aggraTation of damage, plea of tacts in, not necessary, 425, 426 
agreement, bare denial of, effect of, 431, 432 
allegations, admission of, when presumed, 429 

general denial of, iui»ufficiefit 480 
of fact, denial of, how piemled, idi), 4S1 
amendment, countexciaim or sot-off, of, 433 

defects or errors, of, jurisdiction of the court us to, 440 
disallowance of, costs on 433 * 

form of, 420 421 

leuTe to make, power of the < ourt as to, 433, 489 
marking of, 4 JO, 421 

pleading on, 421 

pleadings, ox, new ground if claimed raised by, 4J7 
provision us to 43H 

statement of claim, of, when without Juav<% 437 
when to bo printed, 440 

appearance, defence in dcfjjult lime for delivery, 450 
application, knve to amend, for, how made, 430 

statement of claim, for, where writ Indorsed for trial wifhout 
pleadings, 441 

authority, want of, as a defence, 447 
bebef, particulars of, may be ordered, 454 
brea<h of trust, how to be pleaded, 425 

particulars must be gi^en in ifsfiftt of alleged, 453 
brevity, pleadings mu*>t be drawn with a view to, 424 
burden of prfwf, as to presumed facte, 4J5 

cause of action, contents of statcineiii of i laini as to 44J, 443 • 

ChoQcery Divi-^iou, assignment of action to judgi ir* tlic, 42t> 
claim, new ground of, raised by amendment of ph ud I'i? 

claims, pleading of distinct, 428 
conceal^ fraud as a defence, 447 

condition of mind, allegation as to, how pleadixl, 127 
mav be alleged as a tn< t, 464 
precedent, particulars required o|, 454 

piesumption as to jmrformanre of, 42t> 
confession, defence by plaintifT, of, effect of, 450, 451 
conspiracy, particulars may be ordercsd of alleged, 454, 455 
contract, bare denial of, effect of, 431, 412 

fraud must bo pleaded when a giouud for rescission of* 13| 
paxticulars relating to, must be pleaded, 456 
reference to, in pleading, 427 
contributory negligence, as a dcdence, 447 

particiflars should support plea of, 466 
oonveTBations, how referred to in pleading, 427 
Conveyance Act, 1881, as a defence, 447 

cosU, right to sign judgment for, on confcseion of defence, 450, 451 
connsel, petition under f^aw of Property Amcndinf*>iit Act^ 1860, munt he ulisaed 

by* 421 

signing of pleading when settled by, 421 
counteiclaim, amendment of, when without leave, 438 

defanoe to^ ansiqg after deCenee or rs|^lj, 459 
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oouAierekinn, dcXcadAntb righi to, 451 

pleading by way of, form of, 421 
ooaniy courts, pleadlogH m, procedure, 419 

ciMit, statement of claim giviog, paHdculars should be giTOO, 455 

criminal cases, pleading in, 416 

cruelty, as to paitlcalan of allegations of, 456 

damages, deepaed to be pat m iasae unless expressly admitted, 430 

default tn delivery of defence in acUon for pecuniary, effect of, 452 
general, admission of, must be express, 429 
no denial or defence necessary to claim for, 446 
particulars of, when not necessary, 455 

plea of facta in aggravation or mitigation of, not necessary, 42ri, 
426 

special, should be dealt with in defence, 446 
debt, default in delivery of defence in action of, effect of, 451, 452 
defence to action for, 446 
defamation, purticnJars must be pleaded, 455 

presumption as to malice in action for, 431 
default, delivery of defence, in, effect of, 451 — 453 
reply, in, effect of, 459 

in delivery of statement of claim, effect of, 445 
of appearance, defence in, time for delivery, 460 
defects, amonament of, jariadiction of the court as to^ 440 
defence, action for debt or liquidated demand, 446 

allegations as to plaintiff^s capacity must be specified in, 446 

arising after reply, effect of, 459 

claim on specially indorsed wiit, to, 450 

to special damage should be dealt with in the, 446 
confession by plaintiff as to, effect of, 450, 451 
default in delivery of, effect of, 451-^63 
delivery in part, effect of, 453 

of fuitber, by leave, tune for, 450 
time for, 449, 450 
where writ sperially ifidorsed, 441 
denial to allegations must be 6pe< ified in, 445, 446 
ground of, arising after action brought, 450 
improper denial or admission in liabilitv of defendant as to, 446 
not necessary to claim for damages, 446 
pursuant to order or default of appearance, 450 
special matters to be pleaded in, 446, 447 
statutory plea in, 418, 449 

defendant, non-appearance of, filing statement of claim on, 442 
delivery^ as distinguished from service, 434 

of pleadings, procedure as to, 433, 434 
delusions, particulais as to, 455 

denial, allegation, of, joinder of issue operating as, 431 
whin insufficient, 429 

contract, promise or agreement, of, effect when bare, 431, 432 
detention of goods, default in delivery of defence in action for, effect of 4'»2 
distinct claims, must be M^parately and distmctly pleaded, 428 
district registry, morJciug of pleadtags where action commenced in the, 421 
document, statement of contents of, in pleading, 427 
embarrasaixig matters, power to strike out, 434, 435 
equitable defences^ right of defendant to set up, 447 

interest, particulars must be pleaded of, 456 
errors, ameudmont of, inin^diction of the court as to, 440 
entoppel as a defence, 447 

evideacp, pleading should not ooutam 422, 42$ 
facts, material, what are 423 t 

pleading must contain statement of^ 422 423 
presumed^ pleading not necessary of, 425 
fair conuuent, particulars of basis of^ must be pleaded, 455 
Mae oatrto, allegations of, must be particulariaed, 455, 466 
Fatal Aooidants Act particulajs of cisdm under, 456 
folio,, umber of words oompntuig a, 422 
forma, ue Of prescribed where possible, 424 
fraud, allegatm^ ot must be special pleaded, 482 
defbaot must be epeoMdly ploodedi^ 446, 447 
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tend, how to be pleeded, 425 

apuit be epceiallj pleeded. 46« 
frandoloAt inteotlon, aUegetloD of, 427 

futher end better pertionJen, power of tlie court to order* 422 
_ , ^beu (odered, 452 . 

OeniQg Aoti, as a defence, 447^ 448 # 

tfoode cold and delirered, partlculart of, 455 
nelnliip pedigree, partkmlan of, miut be pleaded, 465 
whwav, plea of, extent of particulars required ae to, 465 
husband and wife, joinder of olaims against, 444 
illegal contracts, court will not enforce, 432 
illegality, as a defence, 448 

immaterial allegations, no particulars will be ordered of, 455 
indecent matters, power U> atriko out, 434, 485 
indorsement, amendment of, marking of, 420, 421 

special, amendment of claim the subject of, 887 
how for a pleading, 419 
inevitable accident os a defence, 448 

paxticulars not necessary of, 456 
infanii allegation not traversed by, effect ot, 429 
inference of law, must be set out m pleadings, 424 
inferior courts, pleadings in, 419 
insurance, particulars In respect of, when ordered, 455 
intention, particulars as to, when not required, 450, 457 • 

Joinder of causes, in action for reoovorv of land, leave required on, 444 
claims, by or against husband or wife, 444 

perKonal representatives, 444 
power of tbe court as to improper, 444 
defendants, present law os to, 443 
issue, effect os a denial, 481 
form of, 481 

parties, power of tbe court as to improper, 444 
judge, maikitig of name on pleadings, where action assigned, 420 
judgment, against one of nvo jbintly liable, os a defence, 448 
justiflcalion, as a defence, 44H 

particulars of facts relied on must be gi^en, 457 
laud, default in delivery of defence in action for recovery of, effect of, 462, 
defence of possession, in action for recovery of, (49 
Joinder of causes in action for recovery of, leave required as to, 444 
recovery of, when title must be shown in action for, 468 
leave to amend, apnlicition for, 

order for, when beroining void, 4^9 
rules as to, 4H8, 489 


legal relationship, must be htaied when existing, 4i4 

letter, not a pleading, 422 

lettera, bow referred to in pleading, 427 

libel, amendment of statement of claim for, when Leave required, 437 
particulars of, where ot great length, extent of. 467 
precise words of, most be pleaded, 427 
bquidated demand, default of delivery of defend c in acUofj for, 451, 452 
defcmce to action for, 445 

lump sums, particulars of claim or credit for, must be given^ 467 
malice, how alleged, 427 

pozUculars of, not neccssarv, 457 
presumed in action for defamation, 431 
marking, pleadings, ot, provisloo tor, 420 
matemiu facts, what are, 423 

Mayor's Court, Londosn, pleadings in, how regnlaUyl, 419 
mesne profits, default in delidhry of defence in action tor recovery of land 
with, effect ot, 452, 468 
miarepreseDtation, how to be pleaded, 425 

particulaia relating to plea of, 457 
mitigation ot damage, facts not necessary to be pleaded in, 425, 425 
imincy elalmi> paitlcalars in, mutt be givem 457 * 

Monor-lcmdetf Act^ 1900, as a defence, 445 • 

aamce ot pcKsoos, diselosuxe may be ordered to complete tbe statemso^ 455 
qaiwligenee, alh^tJon of, extent of particttlam ot, 457 
mm mt faotum aa a deteoee, 448 
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gailtj " bj statnte» when maj be pleaded, 449 
foormei plea of, 448 

nbtioe, allegation of, how set out, 427 

particnlara of, most be given when pleaded, 487 
offensive matters, po^ipr to strike out, 434, 436 
originating summons, not a pleading, 422 
paragraplu,* division of plefliding into, 421 
part performance, as a defence, 448 

particulars, cases lUuitratiug the principles of the law as to, 454—459 
court may order further and better, 428 
degree of particularity required from, 454 
extent of parties’ rignis to, 454 
function of, 428, 453, 464 
when ordered, 463 

paesliig-off, nature of particulars m respect of, 457 
patents, particulars in actions relating to, 467 
payment Into court, particulars of, 457 

pecuniary damages, default in delivery of defence in action for, effect of, 452 
personal representatives, joinder of claims against, 444 
plaintiff, tiUe to sue, as a defence, 448 
pleading, definition of, 410, 420 

may be struck out when showing no cause of action, 486, 486 
njeoning of, as used in law, 418 
requisites of a good, 422, 423 
rules determining practice of. 419 
striking out when an abuse 6i process of the court, 436 
pleadings, amendment of, 437 — 440 

conduct in early times, 418 
county courts, in, how regulated, 410 
court may order further and better, 428 
extent to which party bound by, 429 
form of, 420 
function of, 418, 419 

must be drawn with a view to brevity, 424 

in the prescribed form when possible, 424 
nature of statement m, 422 
objections to, 434 — 436 
ordei for, on summons tor duectious, 442 
signature to, provision as to, 421 
when must be printed. 422 
point of law, how disposed of, 433 

may be raised on the pleadings, 433 
possession, facts which may be proved under plea of, 449 
plea of, in action for recovery of land, 449 
presumption, as to admission of allegations, 429 
condition precedent, 426 
presumptions, when not to be pleaded, 426 
printing, amendments requiring, 440 

when necessary to pleadings, 422 
privilege, particulars of plea of. i5« , 458 
prolixity, pleading must not be the subject of, 424 
promise, bare denial of, effect of, 431, 482 
rescission, decree of, date from which operating, 482 
recovery of land, title in action for, when must be shown, 469 
T^ief, statement of claim must specify claim for, 444, 445 
reply, contents of, 469 

default in deliverv of, effect of, 469 
^defence arising after, effect of, 45^ 
delivery of, time for, 458, 459 


representative capaoity, plaintiff, of, as a defence, 448 
rm pMinUa as a defence, 448 

etelit of way, extent of particulars required in action affecting, 458 
nuee determining practice of pleadings 419 
eoandaloos matter, power ot the court to strike out, 434, 435 
seduction, particulars in respeet of, when ordered, 468 
aaendment of, when without leave, 438 

to, arising after defence or reply, 459 
defendafitr’s right of, 461 
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sei^, pleading by wmj of, form of. 821 * 

Bignatiure. oociosel or solicitor, of. most be iwpeiided to pleadings^ ili 
slander, precise words of most be pleaded. 427 ^ 

solieitorf indorsement of name and address of, 431 * 

special damage most be alleged, 458 

indorsement, amendment of claim the subjdet of, 187 
bow far a pleading. 419 ^ 

statement of claim not required in case of, 441 
apecially indoned writ, defence to claim on. 460 
procedure ander, 441 442 
time for delivery of defence to, 449, 450 
etatement of aoconnt, how pleaded, 427. 428 

claim, amendment of, when without leave, 487 

appbcation for, when writ indoracd for trial wiUiout p\ 
inga, 441 

contents os to plaintiff's cause of action, 442, 448 
default in delivery of. effect of. 446 
deftnilion of, 440 

flbng on non-appearance of defendant, 441 
form of, 420. 421 

grounds of relief, separate, how stated in, 446 
natnre of, where there are several defendants. 448 

plaintiffs, 448 

parties named in, 442 * 

relief sought must be specifled in, 444, 446 
tort, ID, how limited, 443 
when not rcqniied, 440, 441 
Statute of Frauds Amendment Act, as a defence, 448 
as a deleme, 448 

statute, pleading the general issue by, 448, 44D 

Statutes of Limitation 08 a defence, 448 . , 

defence of, must be specially pleinied, 446, 447 
stay of proceedings, where ^tion an abuse of process of the court, 
striking ont, unnecessary < 3 : scSndaloos matter, of, proMnioii for, 484, 486 
subsequent pleadings, delivery of, tune for, 458, 459 
summary form, facts mast be pleaded in, 42“. 424 
summons for directions, order for pleadings on, 442 
time, deUvery of defence, for, on d»*IouU of nppeernne. , 4D0 

^ to Bpecially indorsed writ, 449, 460 

farther defence by leave, for, 460 
reply or sulaicquefit pleadings, for, 458, 459 
title, action tor recovery of land, when to be shown, 458 

of the action, meaning of. 420 aIh 

tort, allegations in statement of cUim in respect of Uovi limited, 4*8 
trade unmn, striking out as defend ints, 444 
traverse, opponent’s case, of, piocedurc, 429-432 
typewriting, included in ** writing ”122 
undue influence, how to bo pleaded, 426 

unsound mind, allegations not trivcrned by p^rKin of, 429 
wilful default, bow to be plcjidetl, 426 

work done, particulars of must be given, 4.>8 iio 

writ of .w^oiw, *p«cial indomonieiit of, how far a .j’* 

socially IndorMtl, pniccdorc under, 4*1, 44^ 

wxltUw, including typewriting, *22 

wro^al diamiwal, parUcoIars in reepert of, 468 


fhMtnnd ing tenant., .tatntory p«eer* of police M to, 604 

abeeooe from duty, liability of conrtaWe for, 601 

teemnU, Metro^Utan Police Ppree, of, ^Uemg tiefore Parliament, 


468, 


prepamUon and andit of, 468» *81^ 

of borough and emuty potto* toce. bf,»U0, Mi 
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aiding constables, duty at prirata panoas as to, 499 

aUaii»» statutory powers of police aa to, 602 

aoiiusJsi statutory powers of polico aa to, 602 

annual police retnma to be made to Home Secretary, 617, 518 

appeal, refusal or forfeiture of pension, from, 513 

to admit claim to compenaation for damage by riot, 509 
approved service, meaning of, 610, 511 
army, statutory powers of, as to varioua matters, 502 
airest. City Police, powers aa to, 479 
constable^ power of, 497, 498 
bandenifs, when may be used on, 498 
persona under police supervision in the metropolis, 472 
without warrant, powers. 497, 498 
aaaanlt, constable, on, offence ox, 499, 500 • 

special constables, on, punishment for, 494 
assistance, as between different police forces, powers aa to, 491 
Assistant Commissioners, duties vested m OommiseioDer of Metropolitan Police 

and the, 478 

Metropolitan Police, of, duties of, 478 
bail, powers of superior officers and constables as to, 506, 50C 
statutory powers of police as to, in various matters, 502 
bankruptcy, payment of pension not affected by, 512, 518 
beadles, as constables in former times, 466 

bear baiting, power of the Comimssiouer of Metropolitan Police as to, 472 

betting, statutory powers of police as to, 502 

billiard licences, statutory powers of police as to, 502 

borough police, area of authority of, 487 

boroughs with separate, 486, 467 
consolidation of county and borough, 490, 491 
control] Ing author!^ of, 487 
development of, 485, 486 
disqualification at elections, extent of, 489 
employment as ffroman, powers^ 489 
fund, treasurer of, 488 
general duties of, 489 
how maintained, 487, 488 
powers of local authority as to, 488 
under the adoptive Act, 488 
statutory powers of, 488 
swearing in, 489 

borsholders, formation and duties of, 462 
brawling, statutory powers of police as to, 502 
bread, ttatutory powers of police as to, 502 
bribing constable, liability of licensed victualler as to, 502 
brothels, statutory powers of police as to, 602 
cunal police, appointment and dtamissol of, regulations as to, 495 
liability for neglect of duty, 495 
powers of, 495, 496 

canals, appointment of special constables for service near, 494—496 
statutory powers of police as toy 602 
cattle driving, regulations as to, by whom made, 471 
statutory powers of police as to, 502 
certificates of efficiency, issue by the Home Secretary, 616, 517 
chief constable, county police, of, by whom appointed, 482 

disqualifieattoiia and privilegea of. 484. 485 
duUes and powers of, 484 

. power to appoint additional constables, 490 

ohildreii, constable, of, provision for, 511, 512 
statutory powers of police as to, 902 
chimney-sweepers, ficenaing in metropolis, 471 

aUiutory powers of police as to, 608 
Oiigf of LfCmdon, damage by not in, police anthem^ os toe 481 
distinct existence for police purposes, 478 
not within the Ketropolitaa Police lifstriet^ 496, 467 
♦ Police, sea Ofto P<dlce. 

Pollee« 47f 

of, m whom veitedL 478 
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City Polio« taid, aDaiaw tront wfaidb derlv«d, iW> 

not under control of Home Socretui^r, |>1B 

PfiDSioii Fund, meintenaiice and maaenciiiciit of. 480 • 

Vowm vrittun the City, 479 ^ 

epeotal allowance to disabled^ 481 
aupeoniiumation of, 481 

treaaiurer of the, 480 ^ 

claimant, compensation lor damage by riot, to, effeot of oonduot of, 508 
clerk of the peace, list of parish conetablce to be sent to, 4U4 
closing hours, licensed sictaallers m metropohs, power of CominlssLoner of 
Police as to, 472 

clubs, aUtutory powers of police as to, 803 
coal, statutory powers of police as to, 803 
Commissioner, City Police, of, appointment of, 478 

temporary Commissioner In 
absence of, 4T9 
as offieto justice, 476 
powers of, 479 

ACe/tropolitan Police, of, as controller of pnbLc \ chicles, 47 J 

eji offinuf instrcc, 469, 470 
governor of Metropolitan Tolice 
Foret, 467 

giantor and rcgistraT of Ihruces, 
471, 472 ^ 

powers as to cloMtig hours of liceufied 
Tictufilleis, 472 
cfliricncy of the forces 
470 

stic^t ttttffic, 470 

eompensatjon, damage by not, for, 507, 508 

nature of the claim fi^r, 508 
consolidation, county and borough police forces, 490, 491 

police force, o% power of the Home B<K.retaiy as U}^ 518 
• constable,** early use of tciiu 168 
constables, execution of search warraiitn by, 498 
general powers and tlulies of, 497 — 507 
handciitls, when may be used by, 498 
liabilities of persotis for ofiFences against, 499, 500 
liability to action, extent of. 499 
metropolis, in, appoinlineot, 473 

area of rxercise of powers, 47,1 
attendance at court, 174 
duties of, 474 

not prevented from receiving reward^ 500 
of hundreds, creation and duties of, i i 
payments to, duty as to, 499 

power to search without warranty extent oft 498, 499 
powers of arrest of, 497, 496 
privileges and exemptions a{> pertain mg to, fifK^ 
right to call on private persons for aid, 499 
statutory powers of, as to various rnaltcrs, 502 — 504 
weekly rest day for, 601 
constablewick, dedmtion of, 497 

eoBtermongexs, regnlation in mciropolus, 472 - . * 

county ccKirt, action for compensation for damage by not to be brought in 
the. 609 

division of, into police districts, 483 
police, area of anthonly of, 482 

consolidation cl borongh and county, 490, 491 

Control of, 482 

cost of^ how defn^ed, 463 

development of, 481^ 482 

powers of standjug joint conuni^tee over, 482, 46d 
roles for govenunetft of, 488 
subordinate cfBcials of, appointUMOt of, 465 
powers# 4$5 

4 %imlnal Invcstigatloo Department, organlsatioii of| 6<I7 
cskohMda, statat^ powen of potioe as to, 603 
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onstoxDS and excise, statutory powem of police as to, 508 
damage by not, action in respect of, jurisdiction, 509 

* * compensatory principle in respect of, 607, 608 

source of payment of compensation in respect of, 609 
declaration, made by special constables on appomtment, 493 
deductions from pa>, return to constable of, in what cases, 615 
detective departments, maintenance of, 506, 507 
disordeily persons, stalutoiy powers ot police as to, 60B 
disposition, police fojcc->, of, 506, 507 
distress, statutory powtis of police as to, 503 
dock police, appointment and powers of, 196 
dogs, muzzling orders to, in metropolis, 472 
statutory powers ot police as to, 503 
drunkards, statutory powers of jiolico as to, 60*i 
elec lions, disqualification of borough police at, extent of, 489 
Metropolitan Police may not canvass at, 474 
statutory powers of police as to, 503 
entry and search, police powers of, 506 

JSxcbequei contiibution, Metropolitan Police Fund, to, 475 
explosives, powers in the metropolis as to, 473 

statutory powcjs of police as to, 503 
factories and shops, statutory powers of police as to, 503 

fairs, unlawful, posver of the CoinmiSbioner of Metropolitan Police as to, 473 
fees, metropblitan police courts, m, appropriation of, 47b, 477 
right of parish constable as to, 465 
hue, statutory powers of police as to, 503 
iinee, meti opolitan police courts, in, appropii tlion of, 476 
fireman, cmployrueul of borough police as, 489 
food and drugs, statu toiy powers of police as to, 503 
fresh pursuit, constable’s poweis as to, 498 
game, statutory powers of polue as to, 503 

gaming, power of (/omraissionei of Metropolitan Police as to, 472 
statuloiy powers of polu e as to, 5C||1 # 

gratuities, widow and children ot constable may be entitled to, 511, 612 
gratuity, when incapacitated constable entitled to, 611 
hackney carnages, inspection of, m metropolis 471 
handcuffs, when may be used in arresting, 498 
harbour police, appointment aud powers of, 49t> 
harb4iiiTing c onstable on liconbod premises, off« net t»f, 502 
hawkers, regulation in metiopolis, 472 

statutory powers of police as to, 603 
head boroughs, formation and duties of, 462 
high cdustables, appointment aud duties o^ 463 
highways, statutory powers of police os to, 503 
Home becietary, anra«l returns to be made to, 617 518 
appointment of inspectors by, 616 
appointments requiring approval of, 517 
as ceiitial police authority, 616 

controlling the Metropolitan Police Force, 467, 468 
CGTtiffcation of Exchequer contribution to Mcti opolitan Folioa 
Fond by the, 476, 476 
forces not under control of, 618 
ibNue of certiheates of efficiency by, 516, 517 
powers as to adjustment of pension funds, 518 

consolidation orders aud agreements, 618 
formation of districts, 618 
Metropolitan Police, 518 
parish conchies, 519 
Kcceivers accounts, 469 
b|>(>cial constables, 618, 619 
llOOie duty, statutory powers of police as to, 603 

statutory powers of police as to, 603 
umkaapeni, statutory powers of police^ to, 603 
msp^tora, iKilice forces, of, appointment of, 616 

reports of, 616 

intoxie^tiog liquors, btatutory powers of police as to, 503 

S tioes; of Appointment of pariah constables, 468 

d, cluef offleer of police pnyii^ll^ in respect of, 600 
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lioeacet, ^mpdasion'er of Met«^politaii Police es grector icffictfer dl# 
471y ^72 

etatatory poweie of poUoe as to, IS04 . 

licensed Tiotuallers, closing hours of, power of Uie Commissioners of Metro- 
politan l*olice as to, 472 
liability on bribing or harbouring constable. 502 
loans reouired by Metropolitan Police, how obtained, 469 . 
local aowonty, powers as to borough police, 488 

observance, power of Commissioner of Metropolitan Police as to, 

472 

lunatics, statutory powers of police as to, 604 
management, police forces, of, 606, 607 

mandamus, right of constable to, where police authority exceeds its jurisdic- 
tion, 613 * 

markets and fairs, statutory powers of police as to, 604 
medical certificate, when constable may retire on pension without, 610 
merchandise marks, statutory powers of polico as to, 50-1 
mesaengej^, granting of licences to, in the motropoUa, 471 
Metropolitan Police, co-operation with City Police, powers, 481 

courts, appropriation of fines and fees received In, 476, 
477 

in whom vested, 469 

Poice, appointment and duties of Hrccnoi ol, *<68 
aita served by, 46(i, 467 * 

Commissioners of, 407, 468 
control of, 466 

disqualification of oflSciala of, 468 , 

efficiency of, powers of Commissioners as to, 470 
formation of, 466 

Home Secretary as contioUer of, 467, 408 
fund, Exchequer contribution to, 475, 476 
fiourets from which obtained, 174 
motor cars, statutory posieis^of police as to, 604 
neglect of duty, liibiiity of constable for, 601 
obstiucling constable, oficuce of, 499, 500 
offence, fraudulently obiauung a pension, 613 
offences against cousUibks, hihilit^ of offenders as to, 49‘i, 500 
by conshibles, 501, 502 
parish constables, appointment of, 463, 464 

fees and allowances to be paid to, 465 
liability for neglect of duty, 466 

list of appointed, must be s<rt to the cleik of the peace, 
464 V 

no powtr to appoint in the Tit / of London, i8o 
not eligible for service in ini L pohs, 474 
persons exempt from serving 464 
powers of, 466 

qualification and di«iqnali6cat ion foi appointmrnt, 464, 465 
to whom subject, 466 

Parliament, accounts of Metropolitan Polp^e must be placed lx fore, 108, 469 
pedlars, licensing in metropolis, 471 

statutorv powers of police as to, 604 
penalties, offences against constablos for, 499, 600 
by constables, 602 

pension, appeal from refusal or forfeiture of, 613 
forfeiture of, grounds for, 612 
fund, investments in respect of, 615 

Pen*tiou Fund, Metropolitaii Police Force, for the, appeal against refusal of 

^ grant from, 477 

nature of, 477 
relation of Commission ers 
to, 477 

pemaon fond, sources of revenue^ of^ 614 
treasurer Off, 614 * * 
incapacitated constable, for, rights, 511 
offence of fraudulently obtaining, 613 
payment and receipt 612, 518 
reduction of, when may be made, 512 

< 47 ) 



'ixpn. 


POI/ICE ^eonttnueS 

pension* reclDction pro tanto constable entitled oat of two fbnds, 514 

refusal of, liability of constable to, 518 
, rc]Oiniug force, effect on payment of, 516 

return of deductions from pay where constable retires witlioat, 516 
service entitling constable to retire on, 610 
superior o&cers, of, provisions applying, 616 
fiusncnsion dining other service, 514 

wiciow and children of constable may be entitled to, 611, 512 
petroleum, statutory powcis of police as to, 604 

petty constables, appointment and duties of, 468 ^ 

picj police, appointirient and powers of, 496 
pocichixig, statutoiy powers of pobce as to, 604 
police area, modincation of, 466 

authonlics, what are, 606, 608, 610 , 

disposition and management of, 606, 607 
distrii is, division of counties into, 483 
force, CBtablishiiig of the modem, 46b 
gradalioiiR of rank in the, 605 
transition from old to modi. in, 406 
organisation, earliest forms of, 402 
preperiy, omission to deliver up, liability for, 601 

unauthoiisrd possessioTi of, liability of ronstable foi, ^>01 
602 

prosecutions, provisions as to, 605 

rate, appeal against assessment to, in metropolis, 475 
assessment in metropolis, 474, 475 
collection of, 476 
limitation of, 474 

special extra, right to impose in me 1 i 07 >olis, 476 
statutory powers of, as to vinous matters, 602 — 604 
supervision, arre^st of persons in nii tropolis when undcj, 472 
post office, Htatutoiy powers of police as to, 604 
property, powers of receiver of Metiopolit'in Police as to, 469 
prosecutions, police, provisions as to 606 ^ ^ 

prostitutes, statutory powers of police os to, r>t)4 
public health, statutory powers of police as to, 604 

vehicles, control of, m Metropolitan Police aiea, 471 
works, appointment of special eonstablee for service near, 494, 496 
railroads, apjx>introcnt of special constabb^s for service niai, 49 i- t9G 
railway polu e, appointment and disinisaal of, legulations sis to, 494, 49 > 
ptiMtion of, 495 

railways, slatutoiy powers of potue as to, 504 
Tsnk, f-oduction in, babili^ of constable to, 513 

Hcceiver of Metropolitan Police, appomtmeut of tempoiaiy receiver in absence 

of, 469 

creation of post of, 468 
duties of, 468 

poweis as to property, 469 
preparation of acconiits h\ 468, 469 
treasurei of the force as, 467, 4b8 
reduction in rank, liability of constable to, 613 
refreshment houses, statutory powers of police as to, 504 
resisting constable, offence of, 499, 600 
retirement, superior officers, of, when compulsory* 516 
3etuTn<%, annual, to be made to Home Secretary, 517, 518 
rewards, constable may rLcei\e, 500 

not, i ompensatoiy principle in respect of damage by, 607, 508 

< ondtict of claimant to com pen ^^at on for damage by, effect of, 6^'^8 
damage by, City Police authority as to 481 
river police, appointment and disnii^<aal of, regulations as to, 495 
powers of, 496, 49b 

Snolkmd 'STara, organisation of departments at, 607 
aeateb, |>0Uce powers of entry and, 606 
powers of City Police as to, 4W 
, wtomnta, execution of ,*498 

JSMie of, oases to which confined, 498 
Becretiu^r o£ Blalo, }iowers aa to appointment of special eonsiablefif 499 
99irvica paro^ibed period, of, 616, 516 

^ onUt£tiig''C0astable to pensim oar gratuity, 610—616 
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BhipSt sUtotcnrj powm of police as to, 501 * 
shoeblacks, graotitig of licences to, in metaropolis, 47X 
small teaemente, statutory powers of police as to, 601 
special ooaatables, allowances to, 49S, 494 * 

azmaai appointment in borooghs, 492 
appointment at public ttodertakmg% 494 490 
in tlte Oitj of London, 180 
of, 466 ^ 

method of, 492 
area of authority of, 498 
declaration required of, 498 
duration of appointment of, «93 

S ounds for exercising power of appointment of, 493 

kbility^ of persons eligible as parish oonstubks to bs 
appointed, 492 

teetropolis, in, pow^ to appoint, 474 

number which may be appointed, 492 

pa 3 'ment of, employed on pul>lic undertakingh, i94 

power of authoritieB to appoint, 491 

powers of Home Secrefaiy as io, 518, 519 

punishment for assault on, 494 

qualitication of, 492 

stage carriages, inspection of, m metropolis, 471 

standing joint committee, powers as to county police, 462, 488 

street offences, statutory powers of police os to, 504 

trafOb, power of Commissioner of Metropolitan Police as to, 470, 471 
statutory powers of police os to, 501 
Bunday observance, statutory powers of police as to, 501 
superannuation allowance, power as to, in the metropolis, 477 
^ City Police, of, 481 

general provisions as to, 500, 510 
superior ofBcers, compulsory retirement of, 516 
tenants absconding, statutory powers of police as to, 504 
Thames traffic, regulation "bf, flower of Commissioner as to, 471 
theatres and music-halls, statutory powers of police as to, 504 

unlicensed, power of the Commlssionor of Metropolitan Police as to 
472 

tithing men, formation and duties of, 462 

Town Police Clauses A^ct, 1847, powers of borough police under, 488 
Tiafalgar Square, when Drought within the Metropolitan Police area, 4C7 
treasurer, borough police fund, of, 488 
City Police, of the, 480 

Metropolitan Police Force, of, appointment of, 467, 46d 
Tyne Improvement Commissioners, powers relating to police, 508 5JX), 61$ 
universities, appomtment of special constables at, 49v 

unlawful fairs, power of the Commissioner of Metropolitan Police as to, 473 
watch committee, as con trolling authority of borough police, 487 
duty to make n turns as to regulations, 489 
watchmen as constables in former times, 466 
water bailiffs, appointment and powers of, 496 
weekly rest day, constables, for, provision for, 501 
widow, constable, of, provision for, 511, 512 


POOR LAW, 

abscondiiig pauper, suspension of punishment if diseased, 610 
access, pauper, to, on appeal against removal order, 608 
accident meaning of, 692 

pauper, to, non^iiabilUy of guardians for, 501 
accounts, duty of guardians to heep, 550, 551 
addition^ guardians, power of guardians to elect, 683 

adiostments, property and liabilities, of, power of the I#ocal OavernmeDt 
Board as to, 525 

admissitm to workhouse, casual paupers, of, 598 
regulation of, 559, 560 

adopted chilcL esci^ of, offenoe of indueing or a ss is tin g , 569 
admlion of provisiaa for, 668, 669 

mdarii pajmeuto to goaidiaao of anms 4 m voder. 67$ 
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alienii^ statuB of irremovabil/ty* acquired on animal by, 590 
when deemed rogues and Tagabonds, 613 
alteration of union, payment of superannnation allowance on, 548 

* power of the Local Gorernment Board as to, 558^ 554 

annual return, superannuation allowances and gratuities, of, 518 
annuitants, pauper, right of guardians in respect of, 572 
appeal, against conviction under the Vagrancy Act, 1824 615, 616 

« rpmovai order, abandonment of, G04 

by special case, 605, 606 
costa of, 605 

duty to lodge statement of grounds of^ 603, 604 

finality of judgment on, 605 

hearing of, 005 

notice of, 603 ^ 

time for, 603 

where union in several jurisdictions, 603 
who may, 602, 603 

suspension of removal order, time for, 599 
costs of, uiidor the Vagrancy Act, 1824 616 

old age pension, relating to, to what authority, 622, 623 
apprenticeship, guardians' power to bind poor children in, 565, 566 
settlement bv residence under, 581, 582 




^ transfer of service under contract of, settlement not affected 
by, 582 

arbitration, reference of dispute as to removal order to, 60b 

areas, alteration of, powers as to, 527 

arrest, powers under the Vagrancy Act, 1824 616 

resi&ting, as a rogue and vagabond, liability, G14 

an idle and disorderly person, offence c>^ 610 
assault, officers, on, offence of, 545 

asylums, power of county councils as to provision of, 528 
audit, guardians’ accounts, of, extraordinary, powers as to, 551 

provision for,#661* 

bastard child, payments to guardians under affiliation orders, 673 
settlement of, 588, 689 
beggars as idle and disorderly peorsons, 609 

fxaudalont, treatment as rogues and vagabonds, 611 
birth, settlement by, duration of, 577, 578 

exceptions as to, 678, 579 
board of guardians, tee guardians 

boarding out of childion, power of guardians as to, 565 
bonds, ^cmption from stamp duty, 536 

borrowing powers, guardians, of, for purposes of workhouses, 656, 557 

sanction required to, 587, 538 
mariagors of Metropolitan Asylums Board, 538 
burials, duty of overbcers as to, 580 
casual paupers, admission of, 668 
definition of, 667 
relief, power to grant, 667 
ward, meaning of, 567 

words, metropobs, in, piovlsion of, 567, 508 

use of, in Metropolitan Asylums Board, 562 
certiorart, removal of order of Local Government Board to High Court by, 522 
chairman of guardians, appointment of, 633 
chaplain, appomtment, duties and removal of, 542, 54H 
chargeabilit> , felons and vagrants, of, 591 

, person aotually m receipt of relief of, 590, 691 
charitable institution, settlement not goiuedi by residence lu, 580 
child, adoption of deserted, 568, 569 
age of emancipation of, 696 

apprenUcing of, power of guardians as to, 665, 666 
boarding out of, power of guardians as to, 565 
xeoeptlou of, duty of guardians air to, 587 
^remomal o^ rules as to, 524 

when not as ddbk passenger, 602 

by paMDtage, 688, 588 

) 
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child, settlemeat of, when oyer uxteen, 68# 

under ceyen, when jnay be removed, 595 
•ixteen, when removabliS ^55 

Children Act, 1908, proceedings under, power of guardians as to, 545 

children, visitors of, appomtment of, 644, 645 

clerk to guardians, appointment and duties of, 542, 543 

Lability of, on failure to make return, 688 
common fund, contributions to, apportionment of, 549, 55Qi 
payments to be made out of the, 549 

power of guardians to charge costs of procecilings to, 640, 641 
poor Aind, metropoliSi purposes for which raised, 660 
ooispensation of officers for loss of office, 648 
conferences, expenses of attending, powers, 648 
constable, City of Londop, of, powers as to destitute persona, 668 
metropolitan, powers as to destitute persons, 667, 508 
contracts by guardians, provisions relating to, 685, 636 
contributions, common fund, to the, apportionment, 64^ 650 

enforcement of, 549, 550 

conviction, second, as a rogue and vagabond, liability on, 614 
copyholds, acquisition and enfrancbiaemeut for purpose of workhouses, 658 
corporal punishment, forbidden in workhouses, 660, 561 
corporations, power to sell lands for provision of workhouses, 667, 668 
cost of relief, recovery of, 670—578 

costa, appeal under the Vagrancy Act, 1824, statute applicable to^ 616 
county councils, grants to guardians by, 528 

position as poor law authorities, 681 
powers as to election of guardians, 681 
fund, payment to guardians out of, 628 * 

criminal lunatic, inquiry for purpose of removal in case of, 697 
Crown lands, settlement by renting not gained by occupation of, 686 
damage, clothing by pauper, to, offence of, 616 
debts, overseers^ right to contract, 630 
depositions, retention of, relating to order fur removal, 697 
deputations, power of guardians to send, 649 
derivative settlement, acquisition by child, 688 
deserted children, adoption of, D68, 569 
wives, removal of, rule as to, 596 

deeertuig family, information as to offence of, i%iien to be laid, 610, 011 
offence of, 610 

workhouses, from, offence of, 662 

desertion, powers of guardians as to property of person guilty of, 670, 671 
detention of pauper, provisiou for, 66X 
disorderly pauper, liability of, 608, 609 
dispensaries, London, provision of, 657 

disputes between guardians, sromission to Local r^^reromeut Board, 626 
dissolution, union, of, effect of, 554, 655 

position of guardians on, 666 

power of the Local Ooverrimeut Board as to 663, 654 
transfer of property on, 565 

district committees, appointment in scattered parishcSp 634, 686 
documents, exemption from stamp doty, 636 
double tenancies, as affecting settlemeat by renting, 685 
election of gnaroians, 581 

effect of failure to make, 638 
powers of county councils as to 628 
emiwaiion, poor persons, of, power of guardians to assist, 565 
smmaments, meaning of, 646 

estate, settlement by, nature of qualification, 682 — 584 
not ohiaiiK^ by fraud, 684 

estoppel, settlement by, justice's order as effectitig, 589. 590 
evidence, order of Local Qovemment Board, of, 525 
setUement, of, relief os, 690 
expenses, when offenders liable for payment of, 615 
exposing the perso^ offence 

wounds, offence of, 611 

fathers, liabilitv for maintenance of children, 578, 674 
felons, cbargeability of, 691 

tataae-teUuiffi offence of, 618 
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fraud* application for relief* io*' liability* 608 
frandaleat beggars* treatment as rogues and ragabiHids, Oil 
friendly society, out relief to member of* extent of, 564 
gambling, public* places, in, offence of* 618 
grants, guardians, to, by county councils, 628 
in London, 629 

guardians, appointment of overseers by, 680 

• visiting committee by, 659 

as statutory l(x*al and spending authorities, 635 
borrowing powers of, for ptu poses of workhouses, 666, 667 
sanction required to, 687, 638 
constitntion of, 630, 531, 635 

]>roo£ of, m legal proceeding, 639 
contracts by, piowbions relating 536, 636 
control of unions by, 624 

disputes between, submission to Local Government Board, 528 
documents relating to transactions of, exempt from stamp duty, 
686 

duties, powers and liabilities of, 686 — 639 
duty as to appointment of officers, 542 — 644 
granting relief, 663 
management of workhouses, 558, 559 
offences against servants, 541 
r to keep accounts, 560, 561 
moke returns, 638 
election of, 631 

power of county councils as to, 528 
grants to, duty of county councils to make, 528 
jurisdiction of, 641 

liability for disobedience to orders of Local Government Board, 
627 

torts of officers, 646 
meeting of, notice required as to, 634 ^ 
meetings and proceedings of, ho^ regulated, 6*13, 634 
non -liability for accidents to paupers, 561 
payments by, of solicitors* costs, 641 
when to be made, 636 
position on dissolution of union, 665 

power as to property of person guilty of desertion, 570, 671 
to adopt deserted children, 668, 569 
assist hojs to join the navy, 666 

the emigration of poor persons, 565 
« bind poor children in apprenticeship, ">(>5, 566 

board out children, 666 
consent to icmoval, 691 
obtain maiiUonancc orders, 571 
reimbui^o injured officers, 515 
relieve by way of loan, 566, 567 
send deputations 549 
subscribe to hospitals, 537 
powers as to pauper's property, 570 
proceedings for protection of proper^ by, 640 
piofit not to be made by penalty, 536 
qualifications and disqualifications of, 532 
receptiou of cbildicn and ^oung persona by, duty as to, 637 
Tesignation of, consent required on, 538 
right to incur expenses in collecting information, 637 
rights as to pauper annuitants, 572 
rural districts, in 631 t 

term of office of, 633 

Ouemsey, removal to, when order made for, 601 
hoslujtal^ been pt ions to, power of guardians to make, 537 
hQfu4o*br«a]c;iiig tools, offence of possession of, 613 
t hoaband aii4 Wrfe as competent and coiapellable witnesses, 615 
bosbandf, liability for mamtenancli^^of childreoi, 673, 874 
idle and disorderly persons, punishment of, 609, 610 
* . . w X ®ay be, ^>7—610 

ilh^ltliaati lohltd* dMiMttion by mother, dattoe 610 
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ili«^tiiii»t« child, liability on neglect tS matafain, 00$ 
eeitlwnent of, fi78 

whence derived, &76 

laoomgible rogues, punishment of, 614, 010 • 

who may be treated as, 014, 015 
indecent exhibitions, liability of offomdeni making, b1 1 
indoor pauper, dehnition of, 52*1 

mformation, experu«e of c^lot ung, guardians may iticuf, 537 
inmates, workhou»ea, of, clasbificatioA of, 560 

msnagemeot of, 558- -560 
religious mbtruction of. 561, 562 
treatment of, 560, 561 

inquiries, inspector may be autboiiaed to hold, 528 

power of Xioaal Oovernmeiit Hoard to hold, 5 J'j 
ftnapeotoTB, appointment of, 527 

powers and duties of, 527, 628 
workhouses, of, power to apfiomt, 659 
insured perBoji, grant of outdoor relief to extent of, 561 
intoxicating liquor, introduction into woikhou*'cs iorbiddeu 560 
Ireland, zcmoyal of native of, when coii««cnt, 602 
to, when order made for, 601 

irremOT Ubiiity, settlement not <onleried by status of, 580, 592 
status of, when attaching, 591, 592 
Isle of Man, reiiio-^al to, when order mudt for, 601 • 

Jeisey, reaio\ il to, when order made for, bOl 
ludgroent on appetd against it moral older, linality of, 605 
juriodictiou, guardians, of, 641 

jnstices, appearance in pruccedinga by guardians before, 539, 540 
pf the ptaco, poor law powers of, 529 
labour, workbouscs, in, provision for, 561 
land, acquisition for purposes of workhouses, 557, 558 
legal piocecdiugs by guardians before apc^aiauci 5J!> 519 

pro^isjoriH fis to, 539—641 
living on prostitutes, off c neb of, oil, 612 
loan, relief by, power of guardians as to, 56C 567 

Local Government Board, appointing nl und leniovul of odloi rs by, 541 

of inspcx (oib b\ , 527 
os old age penHion auiboiity, 621 
constitution of nuiona by, 559 
disobedience to orders of, liability for, 527 
institatiou of inquiries by, 625 
power as to electaon of guardians, 531 
to make ordcis, 525 • 

reference of di‘»putt m to settlement to, 606 
sanction of, how pros d, 524 
submission of dif(eieiw cs to, 525 
supreme control of, 624 
London, grants in reUof of the poor in, 529 
workhouses in, provisions as to, 557 
loss of oflSce, compcnsatiou of officer for,^548 
lunatic, criminal, inquiry for purpose of removal in case of, 597 
paupers, provision of asylums for, 528 
removal to an asylum, 594 . 
settlement of, 577 

lylng-in -hospital, expenses of removal from, by whom payable, 579 
settlement of child born in, 579 
** maintained,** meaning of, 568 

maintenance, family, of, Uabdity for neglect to provide, 607 
babiUty of Bhsbands and fathers for, 573, 574 
married woman for, 674 
orders, liability of seamen under, 572 
soldiers under, 572 
power of guardians to obtain^ 571 
persons liable lE^sespect of, 570 
recovery of cost of, under removal order, 599 . 

repayment to appellant against removal order, 005 
mairlagc seltlement by, how acquired, 587, 588 
nature of, 588 
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nttrried couples, workhouses, in, provirione relating to, 560 
woman, liability for mainteimDce of hosband, 574 
master of workboase, appointment and datiee of, 542 — 544 
medical officers, appointment, duties and removal of, 642, 643 

practitioner, payment to, for notification of disease not a disquallfloa* 
tion as guaidian, 532 

inc( tings, gua*'diaos, ot, notice required as to^ 634 

proceedings at, how regulated, 633, 684 
metropolis, borrowing powers of guardians in the, 638 
Metropolitan Asylums Board, borrowing powers of managers of, 538 

constitution and management of, 562 
powers and duties of, 562 
provision of workhouses by, 557 
use of casual wards, 652 
casual WciidSj provision of, 567, 568 
common i^oor fund, purposes for which raised, 660 
mortgage, stamp duty not payable by guardians on a, 636 
>rutioiial lusarance Act, 1011, relief to person entitled under the, 564 
navv, assisting bo^s to join the, powers, 566 
neglect to maintain fauul>, liability in respect of, 607 

illegitimate child, liability of mother, 608 
notice, appeal, of, against removal order, i^en to be given, 603 
ohorgeability, of, time for, 699 
metting of guardians, of, provision as to, 634 
notices, removal, authentication and service ol, 599 
Tiuise, appointment and removal of, 512 — 544 

abjections to grounds of removal or appeal, wheu not allowed, 604 
offences, prosecution in respect of powers, 540 
officer, assault on, offence of, 645 

compensation for loss of offit e, 648 
default by guardians m appointment of, effect of, 542 
officers, appointment and duties ot, 541, 542 

of, when undex seal, ^3 , 
contribution to superannuation fundt, 546 
duty of guardians as to appomtment of, 642 — 544 
foifeiture of right to claim from superannuation fund, 547 
liubibty of dishonest, 516 

disobedient, 646 
guudians for toits, of, 646 
persons covered by the term, 642 
quail fieatjon and memissal of, 542 
r( imbursement of injured, power of guardians, 645 
removal of, 644 

right to benefit from supeiaunuatioo fund, 547 
old age peuaion, appeals relating to, to what authority, 622, h23 
authoiities for administering the, 621 
calculation of yearly means for purposes of, 617, 618 
claims and questions as to, by whom dealt with, 621 
conditions entitling persons to receipt of, 616, 617 
court may disqualify person entitled to, 619, 620 
discontinuance of payment of, powers as to, 622 
disquabfications for, 618, 619 

false statement for purposes of obtainmg, offence of, 620 
imprisonment as a bar to receipt of, 619 
local pension committee, appointment of, 621 
^ lunacy as affecting right to, €19 

meaning of, 616 

nationality as affecting right to, 617 
not assignable, 620 ^ 

questions as to, when may be raised, 621, 622 
rate of, 620 

regulations for administering the, 621 
repayment of, when n;^ay be ordered, 620 
residence mS qualification for, 617 

orders! Local Government Board, of, liability for disobedience of, 627 

nature of general, 526 
power to make, 526 
proof of» 625 
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orders, lioeal GoTernment Board,, ot, pubuoaticn of, 596 

* * tesUag trsUdit> of, 696 

orphans, when exempt from removal, 695 
oat relief, as alternative for relief in workhouse, 568 * 

form m which to be given, 56S 
grant to insured person, extent of, 564 

member of friendly society, extent t)f, r>6A 
overseer, power to give order to admit to the workhouse, ftSo 
overseers, appointment of, 630 

duty to relieve in urgent cases, 529, 580 
of Uie poor, origm of, 628 
power to contract debts, 680 
palmistry, offence of tellmg fortunes by, 612 
parentage, settlement by, how acquired, 668, 689 
parish, alteration of, settlement not affected by, 577 

lands, settlement by renting, not guinea by o<'cupation oP, 586 
what is included in term, 692 
parochial system, origin of, 623 

pauper, access to, on appeal against removal ordc r 603 

accidents to, non-liability of guardians toi, 561 

annuitants, ught of guaidians as to, 672 

damage to clothing by, offence of, 618 

delivery of, after remoAal order, 600 

deserting in transit, liability of oflicoi, 600 • 

detention of, piovieion for, 6b] 

ciusuiderlv, liabilily of, 608, 609 

lunatics, provision of asylums for, 628 , 

settlement of, 677 

maintenance in houscH and iribUtutions other than woikhousee^ 664, 
666 

znisbcbaviour by, oidenre of, 661 
property of, guardians* powers as to 670 
refusal to perform task, offence of, 604 

receive under warrant of removal, penalty 6c)0 
return of, after removal, liability, 601 
paupers, persons liable for maintenance of, 678 
payments, guardians, by, when to be made, 686 

sums certified by district auditm, of, enforcement of, 651 
pedLars, unlicensed, as idle and dwordcrly persons, 609 
Xjenalty, conviction as an idle and disordoily peison, on, 609, 010 
deserting or running away from woi khou^c, 602 
failure by cleik to guardians to make return, 6S8 
inducing or assisting in ebCapc of adopted child, 669 • 
babiiity of dishonest officer^ 1^, 546 
disobedient officers i/o, 546 
guardians on making profft 1 >, 686 
offender to, for as'^auit on ofTii er, 516 
offences ag iuiht wuikbouse rules, for, 559 
permanent disability, meaning of, 692 
poor law offences, proseculjon for, powerj^, 5i0 

Poor Law Union Association, eabscnpfion to, power to make, 648, 549 
poor laws, complexity of the, 628 
porter, appointment and removal of 612 — 644 
previous conviction as idle and disorderly pet son, offence of, 610 
prison breakers, offence committed by, 614 
settlement of child born in, 579 
prisoners, examination of, for purpose of removal order, 597 
relief to releas^, oowers os to, 669, 570 
proceedings, guardians befdfe justioes, by, appearance, 639, 640 
hy, provisions as to 689 — 541 
protection of property, for, powers, 540, 641 
profit^ liabilify of goardiaxuB on making, 536 
property, acquisition of, power of guardians as to, 555 
pauper, of, power of ]^ardians as to, 670 

person guilty of desertion, powm* of guardians as to, 4170, 671 
protection of, proceedings by guardians for, 640, 641 
proMcntiOD, poor law offences, for, powers, 640 
yraUiutea, as idle and disqrderly persomi, 609 
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pToMtatee, Iwing Oo, ofFence of, 611 

provimonaL ordera, powder of the liocal GoTerj^ment Board ae to, 527 
^pviblic taxes or lenes,*' maaiuii^ of, 6B6, 587 
pvbj«ihmuit, idle and disorderly persotiB, of, 609, 610 
incorrigible rogues, of, 614, 615 
rqgutsM lud vagabonds, of, bi4 

raU^s ci/iii taxes, extent to wbuh workhnune rateable for, 558 ^ 

rating, t^cttlement by, how aoquucd, 58c> 

i(icasi.d prisoners, rdicf to, provisions as to, 569, 570 

rdn 1, and itee out relief 

by way of loan, power of gtiardiar4S as to, 566, 567 
< asnal, power Uj grant, 567 

chargeability ot persons actually in receipt of 590, 591 
child of widow, to, how tieated, 574 * 

duty imposed upon guardians as to, 56^ 

of the overseers m urgent cases, 529, 530 
fraudulent applicants for. Liability of, 60B 
grant to able-bodied strikers illegal 563 
of the poor, couiplexily of the law niating to, 533 
released piisoners, to, piovision for, 569, 570 
religion instruction of inmates in, 561, 562 
removal, children under seven, when may ^ke plic^, '‘•95 
sixteen, of, rule as to, 595 
criminal Junatic, of, Inqiurx in cu^se of, 597 
l^ocal (Government Boird no ptwti as to law of, 524 
lunatic paupri, ot, to an a'^Aliini, 594 
order, abandonnioni of, pov\<i of guardians as to, 598 
appeal agaiiibt, 602 ii(K> 

iuthentication and ^ci\icc of nolii relating U>, 599 
by whom made, 596 

obtauiod, 596 

delivery ol paupt r on, 600 
disregarding, liability of paup*r for, *>08 
cfToot of making, 598 

exanunation of piisouers for puipoMo of, 597 
Ireland and Scotland, to, how obt uned, 601, 602 
nature and making of, 597 
notice of chargeability to be givi n afUr, 599 
place out of Bngland, for removal to, how obtained, 601 
lecovery of cost of momteiixuicc under 599 
reference of differences as to, to arbitiatjon 606 
retusal to receive pauper under, offence of, 600 
^ rKcntion of depositions relating to, 597 

suspension of power of justices as to, 596 699 
when maj be made, 590 

person has not acquired a settlement m Knglaiid 601 
OMgin of law of, 574 675 
oiphans, of, exemption as to, 696 
pr>wtT of guc^rtiians to consent to 691 

lo-sidenco for one >6ar os basis for grant of warrant fur, 592, 593 
riturn of pauper after, liability for, 601 
temporary sickness not a ground for, 691, 692 
unlawful, liability in respect of, 600 
warrant for, when cannot be granted, 691, 692 
when not a<^ deck pasNcngcrs, w2 
vridowB, of rule as to, 594 
wife and children of, rule as to, 694 
renting, ^settlement bj, how acquired, 6^4 595 

nature of tenancy to acquire, 686 
x^wided,” meaning of, 692 

residence, chantabu institution, in, settlement not gamed by, 580 
computation of one year’s, 693, 694 
meaning of, when relating to aettlemente, 682 
for one year as basi^ of grimt of warrant for removal, 692, 693 
Metlement by, 679 ^ 

nature of, 679, 680 
under oontraot of appreutlcefihjp 
who may acquire, 681 
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rwdeaoo, teiiipow 7 absenca not neeMarfly a break of. 599 
within ten miles*" meaning^ o£, 55^ 
xeeignatioEii guardiansp of, connent required on* 633 
resmUng arrest as an idle and disorderly peTaon» offence oft 610 
a rogue and \agaboad, iiablli^* €1^ 
retums, duty of guardiauB to make, 588 
rpgue and vagabond, punishment of, 616 

second conviction as, liability on, 61# 
who may be treated as, 610 — 6U 
rules, workhouse, penalty for offences i^ainst, 569 
running away from worl^oases, offence of, 669 
rural districts, district councillors as guar^ans m, 631 
flohoolmaster, appointment and duties of, 649 — 644 
Scillv, removal to, whentorder made for, 601 
BooUand, order for removal to, when made, 601 
sea-fishing service, apprenticing boys in the, regulations as to, 60b 
seaman, recovery of maintenance of wife and family of absent, 672 
untrue confession of desertion by, offence of, 618 
search warrant, power to issue under the Vagrancy Act, 1824 616 

eervants, liability to contribute to superannuation fund, 646 
offences against, duty of guardians as to, 641 
aervice occnpiers, settlementP by renting not obtained by, 586 
aettlcment, acquisition of, 674, 576 

alteration of parish as not affecting, 677 
bastard child, of, 586, 689 
birth, by, durati^ of, 577, 578 

exceptiOKis as to, 678, 579 
children, of, 678 

^ over sixteen, of, 688, 689 

derivative, how obtained, 676 
estate, by. nature of qualification, 682 — 684 
estoppel, by, justices’ order as effecting, 689, 690 
how may be J«t, 676 

ilicgitimate ^ild** of, whence derived, 676 
Xiocal Goveminent Board, no power os to law of, 684 
marriage, by, how acquired, 587, 668 
meaning of, 674 

nature of marriage to confer, 588 
origin of law of, 674, 675 
original, how obtained, 676 
parentage, by, bow acquired, 688, 689 
pauper lunatics, of, 677 
rating, by, how acquired, 686 
reference of dispute as to, 606 
relief as evidence of, 690 
renting and rating by, ui ter- relation 684 

by, double t/P/iancies as affecting, 586 
how acquired, 694, 696 
nature of tenancy to acquire, 686 
not by parish lands, 586 

gained by toll-Veepera, 686 
obtained by service occupiers, 686 
of Crown lands, 686 
residence, by, 679 

nature of, 579, 680 
who may acquire, 581 

^ in charitable institution does not gain, 580 

under contract of apprenticeship as qualification for, 681, 
582 ♦ 

status of irremovability does not confer a, 580 
transfer of service under contract of settlement as not affecting, 
682 

unioniL in, power of guardians to iigree as to, 677 
**aicfcneae,^ meaning of, 692 *• 

soldlan, liahlUty under znaiatenance orders, 671 
solicitor's coats, paymcait by gnaardlans, provision as to, 541 
special case, appeal against removmi order by, 606, 606 
spladtoallsts, to y nnkhment, 619 
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•Uunp datj^ exemption of gnerdfane* dodbrneats from, 
striker*, relief to able-bodied, illeg^tiiity &f, 563 ^ 
subscription, Poor Law Union Assoclktion, to, powers, 548, 649 
snbsciiptions, boKpitals, to, guardians may make, 537 
superannuation allowance, forfeiture of nght to claim, 547 

payment on alteration of union, 548 
fund, smnnal return of allowances from, duty of guardians as 
^to, 548 

contnbution of officers to, 546 
repayment of ccmtnbutions to, 547, 548 
right of officers to benefit from, 547 
scale of allowance from, 547 
suspected persona, liability of, 612, 613 
task, refusal of pauper to perform, offence of, 564 

temporary absence, period of residence not necessarily broken by, 592 
term of office, guardians, of, 533 
time, computation for purpose of residence, 593, 594 
tithe rentcharge, redemption where land purchased for workhouse, 558 
toll-keepers, settlement by renting not gained by, 586 
torta, liability of gruardlana for oillcer'a, 546 
trade union, not a benefit or friendly society, 572, 673 

treasurer of the union, appointment, duties, liabilities and remuneration of, 
543 

union, alteratiop of, status of irremo viability not affected by, 596 
dissolution of, effect of, 654, 555 

position of guardians on, 555 
transfer of property on, 555 
or alteration of, 663, 554 
dirlaion into medical diatricts, 643 
origin of the, 624 

unions, combination of, powers as to, 563 
constitution of, 563 
names of, power to change, 563 

settlement in, power of guardians to agreb as to, 677 
unlawful removal, liability m respect of, 601 
vagrant, chargcability of, 691 
meaning of, 606, 607 

vice-chairman of guardians, appointment of, 533 

tenure of office of, 538 
visitation of workhouses, provision for, 559 
visiting committee, appomtment of, 669 
visitors of children, appointment of, 544, 546 
wandering without visible means, offence of, 611 
widows, relief to children of, how tieated, 574 
powers, 667 

removal of, rule as to, 594 
wife, removal of, deserted, rule as to, 595 
rule as to, 501 

settlement of, how acquired, 587, 588 
witnesses, husband and wife as comi^tent and compellable, 616 
women, removal of, when not as dec^ passengers 502 
workhouse, parish in which situate, 558 
workhouses, acquisition of land for purposes of, 557, 658 
admission to, bow regn fated, 530, 569, 560 
borrowing po'vers of guardians for purposes of, 666, 557 
corporal punishment forbidden in, 500 
deserting or running away from, offence of, 662 
discipline and diet in, 560 
intoxicating liquor forbidden in, 560 
labour in, provision for, 561 
London, special provisions as to, 567 
management of, duty of guardians as to, 558, 559 
married couples in, provuiona as to, 660 
power to provide, 556, 556 
rateabllity of,^568 

rules of, penalty for offences against, 569 
treatment of inmates In, 560, 561 
•iMUtion piotisiott for, 568 
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iroiiada, offenoe of exposing, All|. 

wzlt ot esriiorart^ TemdvBi of ordm of Local Gorornment Board to Btlffb 
Ooiirt» 626 , 

jrouiig peraoDB, reception of, duty of ^ardians aa to, 5liV 

POST OFFICE, 

aocoonta, duty of Postmaater-Oeneral as to, 634 

additional postal facilities, power of Postmaster ^General aa to, 649, 650 
Assistant Poetmaster-Goneral, power to appoint, 628 
audit, post office accounts, of, provision for, 634 
banks, position in respect to collection of postal orders, 649 
Bill, snomission by Postmaster-General to Parliament for compulsory powers, 
procedure, 68D, 636 * 

blind, special rates of postage where packets are for use of the, 088 
Britisn Islands,'* meaning of, €81 
British possessions, establishment of poets in, 657 
meaning of, 681 

Canada, special rates of postage for newspapers to, 646 
canal boats, carriage of letters by, forbidden, l>S2, 683 
com, marking of postal packets containing, 613 
oolonial packets, rates of p&toge for, control of, 638 
common carriers, carriage of letters by, forbidden, 632 
commnmcation by post, legal effect of, 657, 658 • 

compensation for loss of registered postal packet, nature of, 643 
compromise, power of the Postmaster-General to, in respect of ffnes or forfei- 
tures, 668 ^ 

compulsory purcbafic of land, sanction required to, 686 
conduct o# business, regulations as to, power ot the Treasury, 586, 687 
constable, duty to remove obstructor from post offices, 667 
con ti aband goods, deteutjou of, powers, 644 
conveyance of mails, statutory provision for, 661 
Crown, vesting of post e^Sce^revenue in the, 638 

customs officer, duty as to mails carried by inward bound ship, 666, 666 
dangerous matter, sending by post, offence of, 662 
delivery, postal packets, of, order of, 643 
despatch, postal packets, of, order of, 048 

Duchy of Lancaster, sale to Postmaster-General of lands belonging to the. 
636 

early closing, extent of application of Shop Hours Act, 1911, as to, 646 
evidence, admissibility of letters in, where dealt with, 658, (>69 
exemption, privileged persons' letters, of, offences relating to, 660 
shipowners^ letters, as to, offenocs rrlo ing to, 660 • 
exemptions, how dctermiiu d, 639 

statutory, from postage, 640 — 642 
expenses, Postmaster-Gciicial, of, how paid, 634 
express packets, provision for sending, 648 
fictitious stamp, meaning of, 665 

stamps, offences relating to, 665 
fines, recovery of, provision for, b68 * 

foreign countries, arrangements with power to make, 667 
packets, rates of postage for, control of, 638 
parcels, application of Customs Acts to, 664 
meaning of, 654 

forf stores, recovery of, provision for, 668 
halfpenny packet, dofinition of, 643 

increment value duty, post office not exempt from payment of, 629 
indecent matter, powers as to, 644 

indemnity of Fostmaster-Gmieral by person estnbJishing a post or telcgrapn 
office, 660 

tndiotments, citing of Postmaster -General in, form of, 669 
** inland,'* meaning of, 638 
inland rates, scale of, 638 « 

Inland Kevenue, stamping of coders and envelopes by, powers, 640 
interference with letters, offence of, 662 • 

land, acquisition tor purposes of post office, powers, 684, 636 
compulsory purchase of, sanction required, 635 • 

disposition of, powep of Postmaster-^eneo^ as iQ» 686 
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Und, Bale to PoetmaBter-OenerAl wben^belonging to the Bitclif of L«iiowifei» 
680 ^ 

« Testiog in Fostmaeter-Gonera], 684 
** land/* meaniiig of, 634 

legal proceedings, otherwue than 'tinder Post Office Act, 1806 668 

power of PosUnaster-General aa to, 668, 668 
letter boxes, causing injury to, ofFence of, 666, 667 
carriers, oflFencos by, 668, 664 
definition of, 630 

tetters, collection of excepted, forbidden, 682 

exceptions relating to monopoly of carriage of, 631, 632 
interference with, offence oi, 662 

offences and penalties relating to the carnage and delivery of, 633 
persons forbidden to carry, collect or deliver, 632 
libellous matter, powers as to, 644 

lists, registration, exhibiting at or near post office, provision as to, 645 
local authorities, power of Postmaster-Oeneral to arrange with, for additional 

postal faci> 
lities, 649, 
650 

to establish 
post or tele- 
graph offioob 

to contnbutc towards new or enlarged post office pre- 
mises, 660, 651 

London Gazette, publication of post office regulations in the, 636, 637 
loss, postal pocket, of, non-l lability of Postmastcr-Oeneral for, 642 
registered postal packet, of, compiuisation for, nature 643 
mail bag, definition of, 654 

lotcntion by fraud, ofFence of, 661, 662 
carnages, exemption from tolls 666 
coaches, duty of railway company as tc^ 658 
m6a:Qing of, 651 

mails, convciauce of, statutory provisions for, 661 
inland, conveyance by rail, powers, 651 

master of ship, duty as to carnage of mails when outward or luw ird bounds 
664, 665 

liability for interfering with letters, 663 

in respect of carnage of mails, 656 
remuneration of, for carnage of mails, 656 
money oidcrs, fraudulent issue of, offence of, 664 
' issue of, provision for, 648 

not negotiable instruments, 649 
regulations as to, 648 

monopoly of Postmaster-Qeneral as to postal packets, 631 — 633 

exceptions to, 631, 632 
offence of infringement of, 660 
National Insurance Act, 1911, duties of the poet office under, 028 

Telephone Co , Ltd , business of, transferred to post office, 627 
negotiable instrument, postal or money order not a, 649 
Newfoundland, special postal rates for newspapers to, 646 
newspaper, definition of, 647 

newspapers, maximum rate of postage for, to places out of the British Isles, 638 
not within the defioidoD, 647 
postal rates for Canada and Newfoundland, 646 
rates for, 646 

register of, power of Postraast^^Qoneral as to, 647 
registration of, provision for, 647 

notices registration, exhibiting in or near post office, provisions as to, 646 
nuisuioe, telegraph wirea, by, as to, 627 

oath, acceptance of office by Postmastor-Ocnearal, on, necessity for, 628 
obscene matter, powers aa to, 644 
obstructing officer, offence of, 667 

enumeration of statutory, 659 — 668 
xelatiDg to the carriage and delivery of letters, 686 
sSpliQiting to commit, offence ot, 667, 668 
powan m M4 
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** officer oi the iKxit office/' meauinjot^ 680* 
officeri^ pxirilege eizteDded to, 6B0 

retom of post office property on vaoeUcm of office by, 83b 
soborduiatG, appointment of, 628, 629 * 

** outward bound," meaning of, 631 • 

paicels, carriage by railway companies, proTision for, 033, i>58 
tramways, proTisions relating to, 601 ^ 

oonditKUiB upon which carried, 661 
definition of, 633^ 668 
foreign, application of Customa Acte to, 664 
Parbament, sanction required to compulsory purchase oC laud, how obtained, 
635, 636 

p«tfbamentary proceedings, postage charged on unpaid or lU'^ufflcieutly paid, 


penalties, carriage and deb^ery of letteis, relating to the, 633 
failure to return post office property, on, 630 
liability of master of ship in respect of can iuge of mails, 655 
ciifcnces relating to po«jt office, for, 659 — 668 
penalty, failure to return post office property, on, 630 

liability of master of ship in re^ipcct to carrying of mails, 655 
petitions, Kbig, to the exemption from postage, 640, 641 

members of ParlianieAt, to^ evemption from f>ostage, 641 
“ post-," meaning of 631 

poatcnid, meaning of, 643 • 

post office, affixing unauthornied notices to, offence of, 666 
buildings, not subject to rates, 615 

business, exhibiting unauthorised uotues os to carr>ing on, offence 
of, 666, 666 

constitution and business of, 627, 628 
origin of, 627 

paper, hcndiqg or making an iruitufjon of, offcm o of, 661, 065 
regulations, abuse is to postal facilities, provision, 0i4 
exeniptiouB detei mined by, powers, 639 
making find nature of, 636, 637 

powers lOiere postal packet sent m cun tr a vent ion of, 
644 


" post office,” definition of, GJO 
postage, meaning of 6i7 
payment of, 639 
power to charge, 637 

prepayment by money, when may be made, 6B9 
rates of, control of Tie^^uiy over, 647, 638 
scale of mland, 637 
recovery of, means of, 640 

procedure on, 640 

statutory exemptions from 610 -642 

unpaid or insuincientlv prepaid, liability of sender in respect of 639 
postal facilities, additional power of Postmastci-t b neral ns to, 649, 650 
monopoly, infiingcrnent of offence of, 660 
orders, issue of, proiiTion for, 648, 649 
not negotiable instiuments, 649 
posjtiuii of banks bi reepect to collection of, 649 
packet, meaning of, 630 

packets, coliection and despatch of, powms as to, 631 
despatch oi d^lnery of, order of 643 


geneial conditions of txaiiMt, 612 

Toss or injury to, non-liabihty of Postmaster -General for, 642 
powers wheia sci^ in contravention of r^ufations, 644 
registered, provjjfibns i elating to, 642, 643 
retention by fraud, offence of, 661, 662 
return of, practice os to, 614 
rates lor newspapers, 646 

PceUnaster-Oeneral, acta of, by whom may be exercised* 629 
appointment of,* 628 

subordinate offieiala by, 626 
assistant, power to appoint^ 626 
disposition of land by, powers 696 
du^ as to ^eeouats, M4 
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POfltuiciider-QeDeral, expenses, paid,A634 

mdemmficatioa by ' ^ t^ilgrapli 

oiBce, 660 

no obUgatiOKi to retoxn postal packets on, 614 
noD-liabibtj loi*> acts of subordinates, 629 

loss or injury to postal packet, 649 
oatk on acceptance of ofhee by, necessity for, 628 
powers as to collection and despatch of postal packets, 
631 

registration of newspapers, 647 
of, extent of, 630, 681 
purebase of land by, powers, 684, 686 
vesting of land in, 634 

premises, power of local authorities to coiUxibut> towards new or enlarged, 
660. 661 

private posting box, power to declare letter box to be, 646 
property, return of, by offleors vacating oilQce, 630 
purpose of the post office,” meaning of, 6S4 
railway companies, carnage of parcels by, provision for, 663 
duty as to carrying mail coaches, 652 
liability to qffpicei accompanying mails, 652 
payment to, in respect of carnage of postal packets, 688 
power of Fpstmaster-General os to conveyance of mails by, 
661 

provision of sorting carriages by, 662 
remuneration for carrying mails, 652 
rates of postage, coutrol of Treasury over, 638 

foreign and colonial packets, control of, 638 
inland, scale of, 638 

special, wheio packets for use of^tbe blind 638 
post office buildings not subject to, 615 
register of newspapers, power of i*ostma£>ter~GencTal as to, 047 
registered postal packets, compensation for loss of, nature of, 613 
provisions relating io. Oii, 64H 
registration, newspapers, of, provision for, 647 

notices or lists, exhibiting at or near post offices, provision as to, 
646 

regulations, exemptions determined by, powers, 639 
power of the Treasury as to, 036, 637 
remuneration, innslers of ships, of, for can v mg mails, 656 

railway companies, of, fox cairying mails, 652 
return postal packets, practice as to, 644 
revenue post office, to whom payable, 638 
vc’iting of, 638 

river boats, carriage of letters by, forbidden, 632 

salaries, payment of, 628, 629 

seamen, postage privilege extended to, 641, 642 

ship, carriage of mails by, obligation of masters of outward and inward bound 
vessels as to, 664, 655 

passengers, carnage of letters by, forbidden, 682 
shipmasters, carnage of lettera by, foi bidden, 632 
shipowners, carnage of letters by, forbidden, 632 
letters, deffmtion of, 665 

provision as to carriage and delivci^ of, 656 
Shop Hours Act, 1811, extout of applicatiou to p<yit offices, 645 
soldiers, postage privilege extended to, 641, 642 
soliQlting to commit offences, offence of, 667, 668 
solicitor, inclusion in staff of post office, 627 
sorung carriages, provision by railway conipsBlies, 652 
epeciiu rates, postal packets for use of the blind, for, powers as to, 638 
Stomp du^, exempticKu of documents TolaUng to poet office from, 629 
stJiinpe, offences rdating to fictitious, 666 

fltetlonerj, on, powers of Inland Bevenue as to, 640 
steamboats, oaiXTiage of mails duty o^ railway companies as to, 662 
sununaz^ proceedings, prbsecutlon of offences by, 668, 669 
enperanimation, Btatntory proviaioii for, 629 
eupplemenL newspapBr, provisions as to, 647 
tef4t|g)ph pest, meuiAg of, 666 
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toll, dcmondingi for passage of imis, ofleace, Wt 
tolls, exemption of mail oarriages l|om, 656 ^ 

tramroads deemed railways for purpose of carrying mails, 653 
tramway company, carriage of mails by, 652 * 

parcel^ by, 65i 

transmission by post, duration of time of 661 f 

Treasury warrant as to regulations, bow signified, 686, 637 \ 


Treasury warrant as to regulations, bow signified, 686, 637 
▼otes, postage charge in respect of unpaid or insufficiently 
weights and measures, no testing or condemnation of, 646 
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